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■  1862. 

Mixrch  17 th 
PYRKE  V,  WADDINGHAM.  cfc  18^ 

A  June  2dth, 

VENDOR'S  bill  for  specific  performance.     The  title  On  a  vendor's 
was  derived  under  the  will  of  Thomas  Pyrke,  dated  the  performm^^ 
27th  of  February,  1752,  which,  after  directing  his  debts  ^*^^ 
and  funeral  expenses  to  be  paid  within  a  year  after  his  much  in  forour 
decease,  providing  for  the  confirmation  of  leases  which  he  question  on 
had  made  of  parts  of  his  Notgrove  estate,  bequeathing  J^^t^f-''" 

tion  of  a  par- 
ticular will;  bat  the  Court,  being  unable  to  found  that  opinion  upon  any  general  rule  of  law,  or  upon 
reasoning  so  ooncfauire  as  to  satisfy  the  Court  that  other  competent  persons  might  not  entertain  a 
different  opinion,  or  that  the  purchaser  taking  the  tiUe  might  not  be  exposed  to  substantial  and 
not  merely  idle  litigation,  refused  to  decree  a  specific  performance. 

A  doubtful  title,  which  a  purchaser  will  not  be  compelled  to  accept,  is  not  only  a  title  upon  which 
the  Court  entertains  doubts,  but  includes  also  a  title  which,  although  the  Court  has  a  fiiTonrable 
opinion  of  it,  yet  may  reasonably  and  fiiirly  be  questioned  in  the  opinion  of  other  competent  per- 
sons; for  the  Court  has  no  means  of  binding  the  question  as  against  adverse  claimants,  or  of  in- 
demnifying the  purchaser,  if  its  own  opinion  in  fovour  of  the  title  should  turn  out  not  to  be  well 
founded. 

•  4f  the  doubts  as  to  a  title  arise  upon  a  question  connected  with  the  ^neral  law,  the  Court  is  to 
judffe  whether  the  general  law  on  the  point  is  or  is  not  settled;  and  if  it  be  not,  or  if  the  doubts  as 
to  we  title  may  be  affected  by  extrinsic  circumstances,  which  neither  the  purchaser  nor  the  Court 
can  satisfactorily  investigate,  specific  performance  will  be  refused. 

The  rule  rests  upon  the  principle  that  erery  purchaser  is  entitled  to  require  a  marketable  title. 

It  is  the  dut^  of  the  Court,  on  questions  of  title  depending  on  the  possibility  of  future  rights 
arising,  to  consider  the  coune  which  w0uld  be  taken  if  the  ngbts  had  actually  arisen,  and  were  in 
course  of  litigation. 

VOL.  X.  B  H.   W. 
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1852.  some  legacies,  and  giving  to  PrisciUa  Bromwich  4:01  a 
year  for  her  life,  to  be  paid  out  of  his  estate  quarterly 
after  his  wife's  death,  but  not  before,  he  proceeded:  "I 
give  to  my  dear  wife  Dorothy^  who  I  appoint  executrix 
SuuemenL  of  this  my  last  will  and  testament,  all  my  manors,  lands, 
tenements,  goods  and  chattels,  and  stock  of  what  na- 
ture soever,  with  all  my  ready  money,  and  the  interest 
of  all  securities  for  money,  for  the  term  of  her  natural 
life;  and  when  she  dies,  her  funeral  expenses  to  be  paid 
by  my  heir  according  to  such  directions  as  she  shall 
give  before  her  death  or  leave  behind  her  in  writing/'  "I 
give  (after  my  wife's  death)  all  my  manors,  lands,  tene- 
ments, and  interest  of  all  my  money  and  securities  for 
money — I  mean  only  the  interest  of  them — and  chattels, 
to  my  nephew  Joseph  WaUs,  for  his  life,  with  liberty  to 
make  a  jointure  of  any  part  of  the  estate,  and  also  to  make 
leases  of  any  part  thereof  not  exceeding  twenty-one  years, 
reserving  the  best  rent  he  can  get  for  the  same  premises 
so  leased,  and  having  all  usual  covenants  inserted  in  such 
leases  on  the  lessees'  part  to  be  done  and  performed,  and 
such  lessee  or  lessees  executing  counterparts  of  such  leases ; 
and  if  the  said  Joseph  WaiU  shall  die,  and  leave  one  or 
more  son  or  sons,  I  give  my  said  estate  to  his  eldest  and 
every  other  sons,  the  eldest  to  take  place  before  the 
younger,  according  to  their  priority  of  birth.  If  the  said 
James  Waits  should  happen  to  die  and  leave  no  son,  but 
only  one  or  more  daughters,  I  give  him  power  to  charge 
the  estate  with  50002.,  and  no  more,  for  their  provision ; 
and  if  the  said  Joseph  Watts  shall  die  and  leave  no  son, 
then  I  give  my  estates  to  RcX>ert  Pyrke,  son  of  the  late 
Rev.  WiUiam  Pyrhe,  and  nephew  to  Mrs.  CoUier,  upon 
the  same  terms  and  conditions  as  I  gave  it  to  Joseph 
Watts.  And  if  the  said  Robert  Pyrke  shall  die  and  leave 
no  son,  but  shall  leave  one  or  more  daughters,  I  give  him 
leave  to  raise  40002.  out  of  the  estate  for  their  provision. 
I  then  give  my  said  estate  and  estates  to  the  iSrst,  second, 
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and  other  sons  of  the  late  Mr.  John  Skippe,  upon  the  same 
conditions  as  before  mentioned  to  Joseph  WaMs  and  Ro- 
bert Pyrhe;  and  in  case  all  those  sons  shall  die  without 
issue  male,  then  I  give  my  said  estates  to  the  eldest  and 
every  other  son  and  sons  of  Mr.  George  Shippe  successively, 
and  their  heirs,  for  ever,  paying  to  their  brother  Thomas 
Skippe  5002.,  and  to  their  sister  Kitty  the  same  sum. 
When  I  mention  sons,  I  mean  those  which  are  lawfully 
begotten.  It  is  my  intent  and  meaning,  and  I  do  hereby 
order  and  appoint,  that^  in  case  any  of  the  person  or  per- 
sons to  whom  I  have  given  my  said  estate  under  the  li- 
mitations aforesaid,  shall  be  under  the  age  of  twenty-four 
years  when  they  have  a  right  to  the  estate,  that  then  the 
rents  and  profits  of  my  estates  shall  be  received  by  Mrs. 
Whitchurch^  the  Rev.  Mr.  Yate^  and  Mr.  John.  Robinson, 
who  I  appoint  trustees  of  this  my  will,  in  trust,  that  they 
shall  apply  a  reasonable  part  of  such  rents  for  the  mainte- 
nance and  education  of  such  person  as  shall  have  a  right 
to  the  estate,  but  under  the  age  of  twenty-four  years, 
namely,  not  exceeding  502.  a  year  tiU  they  are  at  the  age 
of  twenty-one  years,  and  1002.  a  year  imtil  they  are  of 
twenty-four  years  of  age.  I  give  to  my  trustees  202.  each. 
I  also  order  and  appoint,  that,  after  deducting  all  necessary 
expenses  belonging  to  their  trust,  my  trustees  shall  put 
out  to  interest  money  that  shall  be  due  for  rent  or  on  my 
securities,  till  Joseph  fFatts,  or  any  other  person  entitul- 
ed,  shall  attain  the  age  of  four*and-twenty  years;  and  if 
Joseph  Watts  attains  that  age,  that  then  he  shall  have  pos- 
session of  all  my  estates  and  securities  for  money,  after  he 
has  discharged  all  legacies  and  payments  ordered  by  this 
my  will  to  be  paid  and  discharged  upon  the  conditions 
aforesaid.  I  also  order,  that  if  the  said  J.  Watts,  or  any 
of  the  Skippes,  shall  be  entituled  to  the  estate  by  this  my 
will,  that  they  should  change  their  names  to  that  oi  Pyrhe 
within  two  years,  otherwise  the  estate  shall  go  to  the  per- 
son next  entituled  to  it" 
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1862.  The  testator  then  gave  directions  as  to  the  bringing  up 

of  Joseph  Watts  to  the  profession  of  the  law,  if  his  wife 
should  live  until  he  should  be  iSt  to  leave  school;  and  di- 
rected, that,  after  his  wife's  death,  the  person  entitled  to 
Suuemeta,  ^^^  estate,  or  his  trustees,  should  lay  out  70i  for  a  monu- 
ment, to  be  erected  in  the  church  of  Little  Dean,  in  me- 
mory of  himself,  his  wife,  and  children. 


The  testator  died  the  7th  of  March,  1 762,  leaving  Z)orotty, 
his  widow,  and  Joseph  WaMs,  his  great  nephew  and  heir- 
at-law.     The  widow  died  in  1762;  Joseph  Watts  attained 
twenty-four  in  1764,  and  then  entered  into  possession  of 
the  devised  estates,  and  took  the  name  of  Pyrke.    Joseph 
Pyrke  (distinguished  as  the  elder),  on  his  marriage  in  1766, 
conveyed  the  devised  estate  to  uses  in  favour  of  him- 
self for  life,  with  remainder   to  Charlotte,  his  wife,  for 
life,  with  divers  remainders  over.     By  a  feoffment,  and  a 
fine  levied  in  1798,  a  conveyance  of  the  estate  was  made 
to  the  use  of  Joseph  Pyrke  the  elder,  in  fee;  and  a  re- 
covery, suffered  in  the  same  year,  in  which  Joseph  Pyrke 
the  younger,  the  eldest  son  and  afterwards  the  heir  of 
Joseph  Pyrke  the  elder,  was  vouchee,  was  declared  to  en- 
ure to  the  use  of  Joseph  Pyrke  the  elder,  in  fee.    Joseph 
Pyrke  the  elder  died  in  1803,  having,  by  will,  devised  the 
estate  to  Charlotte  his  wife  for  her  life,  with  remainder  to 
his  son  Joseph  Pyrke  the  younger,  in  fee;   and  leaving 
also  five  younger  sons.     A  recovery  suffered  of  the  estate, 
in  1806,  was  declared  to  enure,  in  the  first  place,  to  confirm 
the  life  estate  of  Charlotte,  the  widow;  and,  subject  there- 
to, to  the  use  of  Joseph  Pyrke  the  younger,  in  fee.     By  a 
deed,  dated  in  February,  1806,  the  younger  sons  of  Joseph 
Pyrke  the  elder  released  to  Joseph  Pyrke  the  younger  all 
remainders  and  other  estates,  interests,  or  claims,  under 
the  wills  o{  Thomas  Pyrke  the  testator,  Dorotty  his  widow, 
or  Joseph  Pyrke  the  elder.     Charlotte,  the  widow,  died  in 
1835.     Joseph  Pyrke  the  younger  died  in  1851,  having, 
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by  his  will  and  codicil,  devised  his  estates  to  the  Plaintiff, 
his  son,  in  fee. 

The  Plaintiff  contracted  to  sell  the  Notgrove  estate  to 
the  Defendant,  and  the  present  bill  was  filed  for  specific 
performance  of  the  contract  The  purchaser  hy  his  answer 
inasted,  that,  according  to  the  true  construction  of  the  will 
of  Thomas  Pyrke^  the  devise  was  to  Joseph  WaUs,  for  his 
life,  with  remainder  to  his  first  and  other  sons  successively, 
with  certain  vested  remainders  over,  upon  the  death  of  the 
sunivor  of  such  sons,  three  of  whom  were  still  living. 


1652. 


StaUiiMnL 


At  the  hearing, 


Sir  TT.  P.  Wood,  Mr.  BaUy,  and  Mr.  Bwir,  for  the  Plain- 
tifi,  argued,  that  any  construction  which  gave  to  Joseph 
Pyrke  the  elder,  or  to  any  of  his  sons,  an  estate  of  inherit- 
ance, whether  in  fee  or  in  tail,  would  give  the  Plaintiff  a 
good  title;  and  that  any  construction  which  led  to  an  in- 
testacy, by  which  the  estate  would  be  undisposed  of  at  the 
decease  of  the  Plaintiff,  would  also  give  the  Plaintiff  a 
good  title,  as  taking  under  the  heir-at-law  of  the  testator: 
Robinson  v.  Robinson  (a),  Mellish  v.  MeUish  (6),  ChorUon  v. 
Craven  (c).  Doe  d  Oarrod  v.  Oarrod  (d),  Doe  d.  Jones  v. 
Davies  (tf),  Clonmert  v.  Whitaker  (/),  Doe  d.  Nesmyih  v. 
Knovds{g)y  Doe  d  Bunrin  v  Charlton  (h),  Raggett  v. 
Beaty  (t),  Shtddham  v.  Smith  (k). 


ArgumetU, 


Mr.  RoU,  Mr.  C.  Barber,  and  Mr.  Eddis,  for  the  Defend- 
ant, submitted,  that  the  will  gave  an  estate  for  life  to 


(a)  2  Vea.  226;  S,  C^  1  Burr. 
38;  3  Bro.  P.  C.  180. 
(6)  2  R  &  C.  620. 
(e)  Cited  Id.  624.     , 
(€0  2B.&AA87. 
W  4  B.  &  Ad,  43. 


(/)  2  Jarm^  WiUs,  373. 
4)  1  B,  &  Ad.  324. 
(h)  1  Man.  &  Gr.  429. 
(0  2  M,  &  P.  612. 
<k)  6  Dowl.  22. 
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Joseph  Pyrke  the  elder,  with  remainder  to  his  sons  in  suc- 
cession for  life,  and  vested  remainders  over.  The  word 
estate  did  not  describe  the  interest,  but  the  land.  The 
leaning  of  the  Court  was  always  in  favour  of  the  vesting 
rather  than  of  the  contingency  of  remainders. — They  cited 
Doe  d.  Comberbach  v.  Pernpi  (a),  Ives  v.  Legge(b),  Barnade 
V.  Nightingale  (c),  Evans  v.  AsUey  (d).  Earl  of  Scarborough 
V.  SavHe{e),  Doe  d.  Lean  v.  Lean  (/),  Doe  d.  Jearrad  ▼. 
Bannister  (g),  Baker  v.  Tucker  (h).  And  they  contended 
also,  that,  whatever  the  better  construction  of  the  will 
might  be,  still  the  case  was  one  of  so  much  doubt,  that  the 
Court  would  not  enforce  specific  performance  of  the  con- 
tract On  this  point,  several  of  the  cases  mentioned  in 
the  judgment  were  referred  to,  both  in  the  argument  for 
the  Defendant  and  in  the  reply,  as  was  also  the  Treatise  of 
the  Law  of  Real  Property  as  administered  by  the  House  of 
Lords,  p.  257. 


Jme  29th.      Vicb-ChancbllOR  : — 

Judgment.  The  bill  in  this  case  is  filed  by  a  vendor  against  a  pur- 
chaser, for  specific  performance ;  and  the  question  in  the 
cause  is,  whether  the  vendor  has  shewn  such  a  title  as  the 
Court  will  compel  the  purchaser  to  accept. 

It  is  not  disputed,  that  the  vendor  has  shewn  a  good 
title,  if,  upon  the  true  construction  of  the  will  of  Thomas 
Pyrke,  the  testator,  it  is  clear  either  that  Joseph  Watts, 
who,  after  the  death  of  the  testator,  assumed  the  name  of 
Pyrke,  and  became  Joseph  Pyrke  the  elder,  took  an  estate 
tail  in  possession,  or  even  in  remainder  expectant  upon 
the  estates  given  to  his  sons;  or  that  the  sons  of  Joseph 


(a)  3  T.  R.  484. 
(6)  3  T.  R.  488,  n, 
(c)  14  Sim.  466. 
Id)  3  Burr,  1670. 


(e)  3  A.  &  E.  897. 
(/)  1  Q.  B.  229. 
(gr)  7  M.  &  W.  292. 
(A)  3  H.  L.  Caa.  106. 
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Pyrhe  the  elder,  who  had  several  sons,  some  of  whom  are        186S. 

yet  living,  took  estates  either  in  tail  or  in  fee;  or  lastly, 

that  the  remainders  in  favour  of  Robert  Pyrke  and  the 

Skippes  are  contingent,  and  not  vested  remainders :  but  the 

title  of  the  vendor  is  questioned  upon  all  these  pointa  JudgmeHt, 

It  has  now  for  so  long  a  time  been  the  settled  rule  of 
Courts  of  equity  not  to  compel  a  purchaser  to  accept  a 
doubtful  title,  that  it  is  quite  unnecessary  for  me  to  make 
any  observations  upon  that  subject;  but,  in  considering 
this  case,  I  have  found  it  necessary  to  look  into  the  ques- 
tion, what  titles  are  to  be  considered  as  doubtful  within 
the  meaning  of  this  rule.  Whether  the  rule  applies  only 
in  those  cases  in  which  the  Court  itself  entertains  doubts 
upon  the  title,  or  whether  it  extends  further  to  cases  in 
which,  although  the  Court  itself  may  entertain  an  opinion 
in  favour  of  the  title,  it  is  satisfied  that  that  opinion  may 
fairly  and  reasonably  be  questioned  by  other  competent 
persons.  I  have,  therefore,  examined  the  cases  upon  this 
point;  and,  upon  examining  them,  I  do  not  think  that  the 
question  is  open  to  much  doubt ;  for  in  Marlow  v.  Smith  (a), 
one  of  the  earliest,  and  in  Price  v.  Strange  (6),  one  of  the 
latest  cases  on  the  subject,  there  are  distinct  opinions  upon 
the  question.  In  Marlow  v.  Smith,  the  then  Master  of  the 
Rolls  not  merely  expresses  his  own  opinion  against  the 
title,  but  adds,  and  "  there  being  the  opinion  of  learned 
men  against  the  title,  I  will  not,  nor  do  I  think  it  reason- 
able that  a  Court  of  equity  should,  compel  the  purchaser 
to  accept  the  purchase;"  and  in  Price  v  Strange,  Sir  John 
Leach,  though  he  expressed  his  opinion  in  favour  of  the 
title,  declined  to  compel  the  purchaser  to  accept  it 

There  is  also  the  case  of  Rose  v.  CaUand  (c),  in  which  I 
find  the  Lord  Chancellor  saying  '^  I  should  be  in  a  strange 

(a)  2  P.  Wms.  198.       (b)  6  Madd.  169, 164.       (c)  6  Ves.  186. 


CASES  IN  CHANCERY. 

1852.        situation  in  desiring  a  purchaser  to  take  this  title,  because 
I  think  the  point  a  good  one,  though  the  Court  of  Exche- 
quer have  determined  against  it.     It  is  telling  him  to  try 
my  opinion  at  his  expense  (a)."    And  these  dicta  and  de- 
JudffmenL     visions  seem  to  accord  with  the  principle  on  which  the 
rule  appears  to  be  founded;  for  it  may  be  collected  from 
what  fell  both  from  Lord  Eldon  and  Lord  Redesdaie  in 
Blosse  V.  Lord  danmoi^ris  (6),  and  afterwards  from  Lord 
Eldon  in  Lord  Braybroke  v.  Imkip  (c),  that  the  rule  rests 
upon  this,  that  every  purchaser  is  entitled  to  require  a 
A  marketable     marketable  title;  by  which  I  understand  to  be  meant,  a 
which^ataU      title  which,  SO  far  as  its  antecedents  are  concerned,  may 
d«r^^remm-    ^^  ^  times,  and  under  all  circumstances,  be  forced  upon 
stances,  may  be  an  unwilling  purchaser.     I  think,  therefore,  that  in  these 

forced  upon  an  •     »      a       t  i*    -*      r>t  i  t         • 

unwiUing  pur-    cases  it  IS  the  duty  of  the  Court  not  to  have  regard  to  its 
^     '•  own  opinion  only,  but  to  take  into  account  what  the  opin- 

ion of  other  competent  persons  may  be;  and  that  this  is 
the  true  rule  to  be  applied  in  such  cases,  is,  I  think,  the 
more  apparent,  from  the  repeated  decisions  that  the  Court 
will  not  compel  a  purchaser  to  take  a  title  which  will  ex- 
pose him  to  litigation  or  hazard,  of  which  Cooper  v. 
Denne  (d),  Crewe  v.  Dicken  (e),  Roake  v.  Kidd  (/),  Sharp 
V.  Adcock  ig),  and  Price  v.  Strange  Qi\  may  be  mentioned 
as  instances. 

Such,  then,  being  the  rule  by  which  the  Court  is  to  be 
guided  in  enforcing  or  refusing  to  enforce  specific  perform- 
ance in  cases  of  this  nature,  it  may  well  be  asked  by  what 
scale  are  the  doubts  which  may  be  entertained  upon  the 
title  to  be  measured;  and  the  cases,  I  think,  throw  some 
light  upon  this  question  also.  If  the  doubts  arise  upon  a 
question  connected  with  the  general  law,  the  Court  is  to 

(a)  5  Ves.  188.  {e)  4  Ves.  97. 

{h)  3  Bligh,  62,  71.  (/)  6  Ves.  647. 

(c)  8  Ves.  417.  {g)  4  Kuss.  374. 

(rf)  4  B.  C.  C.  80.  (A)  6  Madd.  159. 
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jndge  whether  the  general  law  upon  the  point  is  or  is  not 
settled,  enforcing  specific  performance  in  the  one  case,  as 
in  Moody  v.  Widtera  (a)  and  Biscoe  v.  Perkins  (b) ;  and  re- 
fusing to  enforce  it  in  the  other,  as  in  BloMe  v.  Lord  dan-' 
morris  (c)  and  Slaper  v.  ^mA  (d).  If  the  doubts  arise  upon 
the  construction  of  particular  instruments,  and  the  Court 
is  itself  doubtful  upon  the  points,  specific  performance 
must  of  course  be  refused,  as  in  Sheffidd  v.  Lord  Mvl- 
gr<we{e\  WiOcox  v.  Bdlaer8{f),  and  Jervoiae  v.  The  Duke 
(^ ]!forthumberland{g)f  the  doctrine  in  which  case  has  been 
followed  by  the  Vice-chancellor  Knight  Bruce  in  The  Earl 
of  Lincoln  y.  ArcedeckneQi)\  and  even  though  the  Court 
may  lean  in  fiiYOur  of  the  title,  its  duty  is  either,  as  ex- 
pressed by  Lord  Eldon  in  Jervoiee  v.  The  Duke  of  Northum- 
heriandy  following  in  effect  what  had  been  said  in  Sheffidd 
T.  Lord  Mvlgrave^  to  consider  whether  it  would  trust  its 
own  money  upon  the  title,  or,  at  least,  as  stated  by  the 
same  learned  Judge  in  Lord  Brdybroke  y.  In8kip({),  with 
reference  to  the  doubt  upon  the  legitimacy,  to  weigh  whe- 
ther the  doubt  is  so  reasonable  and  fair  that  the  property 
would  be  left  in  the  purchaser's  hands  not  marketable.  If 
the  doubts  which  arise  may  be  affected  by  extrinsic  cir- 
camstances,  which  neither  the  purchaser  nor  the  Court 
has  the  means  of  satisfactorily  iuYCStigating,  s^cific  per- 
formance is  to  be  refused,  according  to  Lowes  v.  Lvsh{k), 
Hartley  v.  Smith  (Q,  and  Smith  y.  Death  (m). 


1652. 


Judgment, 


It  may  be  thought,  perhaps,  that,  if  the  Court  is  of  opin- 
ion in  faYour  of  the  title,  a  specific  performance  ought  ne- 
cessarily to  be  decreed;  and  the  cases  of  Rushton  v.  Cra- 


(a)  16  Vea.  283,  312. 

(b)  1  V.  &  B.  4S5,  493. 

(c)  3  Bligh,  62. 
{d)  2V,&B.  146. 

(«)  2  Vea.  jun.  526,  529. 
(/)  1  T.  &  R.  491,  495. 


(g)lJ.&  W.  669,  669. 

(h)  1  Coll.  98. 

(t)  8  Ves.  428. 

(k)  14  Ves.  647. 

(0  Buck's  B.  Cas.  368. 

(m)  6  Madd.  371,  372. 
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ven  (a)  and  of  Chorlion  v.  Craven  (6),  mentioned  in  it,  were 
cited  in  support  of  that  position,  as  was  also  CUmmert  y. 
Whitaker(c)]  but  in  those  cases  the  opinion  of  the  Court 
had  been  fortified  by  the  opinion  of  a  Court  of  law;  and, 
looking  at  the  other  cases  to  which  I  have  referred,  I  can- 
not venture  to  hold,  that,  because  this  Court  is  of  opinion 
in  favour  of  the  title,  a  purchaser  is  to  be  compelled  to  ac- 
cept it  I  think  that  each  case  must  depend  upon  the  na- 
ture of  the  objection,  and  the  weight  which  the  Court  may 
be  disposed  to  attach  to  it;  and  that,  in  determining  whe- 
ther specific  performance  is  to  be  enforced  or  not,  it  must 
not  be  lost  sight  of,  that  the  exercise  by  the  Court  of  its 
jurisdiction  in  cases  of  specific  performance,  is  discretion- 
ary; and  that,  as  was  observed  in  Cooper  v.  Detine,  and 
Sheffidd  v.  Lord  Midgrane,  the  Court  has  no  means  of  bind- 
ing the  question  as  against  adverse  claimants,  or  of  indem- 
nifying the  purchaser,  if  its  own  opinion  should  ultimately 
turn  out  not  to  be  well  founded. 

It  remains  for  me  only  to  apply  these  principles  to  the 
present  case. 

The  question  upon  this  title  depends,  I  think,  principally, 
if  not  wholly,  upon  the  construction  of  this  particular  will, 
and  not  upon  any  general  rule  of  law.  I  have  fully  consider- 
ed the  questions,  and  the  authorities  which  were  referred  to 
in  the  argument  My  opinion,  I  do  not  hesitate  to  say,  is 
much  in  favour  of  the  title,  more  especially  upon  the  point 
as  to  the  remainders  being  contingent;  but  I  find  myself 
unable  to  base  that  opinion  upon  any  general  rule  of  law, 
or  upon  any  reasoning  so  conclusive  as  fully  to  satisfy  my 
mind,  that  other  competent  persons  may  not  entertain  a 
difierent  opinion,  or  that  the  purchaser,  if  compelled  to 
take  the  title,  might  not  be  exposed  to  substantial  and  not 
merely  idle  litigation,  or  even  that  he  would  be  free  from 


(a)  12  Price,  699.        (h)  Cited  Id.  619.        (c)  2  Jarm.,  Wills,  373. 
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all  possible  hazard.  Upon  these  grounds,  therefore,  I  am 
of  opinion,  that  a  specific  performance  ought  not  in  this 
case  to  be  decreed;  and  I  am  the  more  strongly  of  that 
opinion,  because  I  think,  that,  in  cases  of  this  nature, 
where  titles  may  be  affected  by  rights  which  may  hereafter 
arise,  it  is  the  duty  of  the  Court  to  consider  how  it  would 
act  if  those  rights  had  actually  arisen,  and  were  in  the 
course  of  active  litigation;  and  I  am  satisfied,  that,  if  the 
questions  which  may  arise  upon  this  title  were  now  in  ac- 
tive litigation  between  the  Plaintiff  and  adverse  claimants, 
I  should  not  feel  myself  justified  in  disregarding  that  liti- 
gation, and  decreeing  a  specific  performance  during  its 
pendency. 


185S. 


Jvdgment, 


It  was  pressed  in  argument,  that,  if  I  should  arrive  at 
this  conclusion,  a  case  might  be  directed;  but,  the  Defend- 
ant objecting  to  that  course,  the  Plaintiff  has  no  right  to 
insist  upon  a  case.  The  Court  refused  to  send  a  case  both 
in  Rooke  v.  Kiddy  in  WiUcox  v.  BeUaers,  and  in  Sharp  v. 
Adcodc;  and  in  Sheffield  v.  Lard  Mvlgrave,  where  a  case 
had  been  directed,  the  Court  refused  to  act  upon  the  cer- 
tificate against  the  purchaser.  I  take  the  rule  of  the  Court 
upon  this  subject  to  be,  that  it  will  not,  against  a  pur- 
chaser, send  a  case  upon  a  doubtful  question  of  law,  any 
more  than  it  will  direct  an  inquiry  upon  a  doubtful  ques- 
tion of  fact,  and  for  the  same  reason,  that  adverse  claim- 
ants would  not  be  bound  by  the  result. 


The  conclusion,  therefore,  at  which  I  have  arrived  is, 
that  this  bill  must  be  dismissed.  I  repeat,  that  I  dismiss 
it,  not  from  any  opinion  against  the  title, — my  opinion  be- 
ing in  favour  of  it, — but  upon  the  grounds  which  I  have 
stated  The  bill  being  dismissed,  I  must  give  the  Defend- 
ant the  costs.  The  case  of  Bhsse  v.  Clanmorris  is,  I  think, 
decisive  upon  that  point. 


12  CASES  IN  CHANCEBY. 

1852. 

In  the  Matter  op  the  TRUSTS  or  the  WILL  op 
-^^nellthd:  NEWTON  BARTON. 


N. 


A  woman,  joint  i.  ▼  •  BARTON,  formerly  o{  New  CoUegey  Oxford,  by  his 
yenionazy  in-  will,  dated  in  1S08,  bequeathed  to  Mrs.  Barton,  his  mo- 
cyof  2000]!**^  ther,  widow,  the  residue  of  his  property  for  her  life,  and 
Bt«5k,  mairied;  ^fter  her  decease  2000t  to  Frederick  Ekine;  in  case  of  his 

and,  after  the 

marriage,  the  docease  before  that  of  Mrs.  Barton,  the  same  to  his  chil 
cime  bankmpt,  dren.  Frederick  JEkins  died  in  1842,  in  the  lifetime  of  Mrs. 
irife^eL^oiv.  -S*^"^^^*  leaving  four  children;  one  of  whom,  Caroline  lea 
ing  the  tenant    JeBa,  in  February,  1844,  married  /.  L.  Loraine,    In  July^ 

for  lift  of  the  .  I- 

fund  rarriying:  1844,  J,  L,  Loraine  became  bankrupt.  In  February,  1847; 
by  the  death* of  Caroline  Isabella  died.     Mrs.  Barton  died  in  May,  1849. 

the  wife,  the 

other  joint  The  trustees  of  the  fund  in  1851  paid  into  Court  5001, 

tenants  of  the  ,  .  . 

fund  became  being  One  fourth  of  the  2000Z.,  together  with  the  divi- 
btereet  therein  dends  received  on  the  one  fourth  after  the  decease  of  Mrs. 
tha?Sir™^'  ^^^^  '^^  ^^^^^  children  o{ Frederick  Ekine  (other  than 
the  elder  title     Caroline  Isabella  Loraine)  presented  their  petition  for  pay- 

to  that  of  the 

hnsband,  which  ment  of  One  third  of  the  fund  out  of  Court  to  each  of  them. 

alio  aocmed  af- 
ter the  death  . 

of  the  wife; 

Ae  death  ofthe  ^^*  Campbell  and  Mr.  Druce  for  the  petitioners. — The 
tenant  for  life,  "life's  revcrsionary  interest  in  a  personal  chattel,  not  re- 
tenants,  and  not  duced  into  possession  during  the  coverture,  does  not  pass 
of thehusbwd,  ^0  the  husband's  assignees  by  the  assignment  in  bank- 
wSuSd^bwn*  '^Pt^^y  ^  against  the  surviving  wife:  Saddington  v.  Kins- 
the  wife's  share  man  (a),   Mitford  V.  Mitford  (b),   Gayer  v.  Wilkinson  (c). 

of  the  tund. 

There  had  been  no  severance  of  the  joint  tenancy,  and 
the  fund  therefore  belonged  to  the  three  survivors:  Pierce 
v.  Thomely  (d),  Ashby  v.  Ashby  (e),  Borton  v.  Borton  (/), 
Ellison  V.  Ehvin  (g),  Le  Vasseur  v.  Scratton  Qi),  Osborn 
V.  Morgan  (i), 

(a)  1  Bro.  C.  C.  44.  {d)  2  Sim.  167.  (g)  13  Sim.  309. 

(b)  9  Ves.  87.  (e)  1  Coll.  553.  (A)  14  Sim.  116. 
le)  1  Bro.  C.  C.50,n.        (/)  16  Sim.  552.  (i)  9  Hare,  432. 
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Mr.  Fdber  for  the  husband. 

Mr.  Bac&n^  for  the  assignees,  contended  that  there  had 
been  a  severance  of  the  joint  tenancy.  The  marriage  in- 
troduced a  fifth  person  in  interest  (2  Cruise,  Dig.,  tit  18, 
pt  12);  and  which  interest,  or  possibility  of  interest,  passed 
to  the  assignee  on  his  bankruptcy.  This  amounted  to  an 
effectual  severance  of  the  joint  tenancy.  It  would  be  a 
strange  proposition  to  say,  that  a  married  woman,  a  joint 
tenant  of  a  reversion,  has  it  not  in  her  power  to  sever  the 
joint  tenancy,  whatever  the  necessities  of  her  family  might 
be,  or  however  important  it  might  become  to  avert  the 
danger  of  the  children  being  deprived  of  the  mother's  in- 
terest in  case  of  her  death. 

Ripley  v.  Woods  (a)  and  Brown  v.  Raindle  (5)  were  also 
mentioned. 
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1858. 


ATffHWifntm 


Vicb-Chakcellob  : — 

I  have  taken  occasion,  since  the  case  was  opened,  to  Judgment. 
look  into  the  authorities  on  this  singular  case,  and  they 
appear  to  me  to  be  decisive  of  the  question.  The  four 
children  of  Frederick  Ekin  took  the  legacy  of  2000L  as 
joint  tenants ;  and  the  first  question  is,  what  is  the  efiect 
of  the  marriage  of  Mrs.  Loraine  on  the  joint  tenancy  of 
her  and  the  other  children.  There  is  a  passage  in  Coke's 
Commentaiy  upon  Lxt&eton^  which  appears  to  me  to  have 
a  material  bearing  on  this  case.  The  passage  I  refer  to  is 
this:  ''  Two  femes,  joint  tenants  of  a  lease  for  years :  one  of 
them  taketh  husband,  and  dieth,  yet  the  term  shall  sur. 
vive;  for  though  all  chattels  real  are  given  to  the  husband, 
if  he  survive,  yet  the  survivor  between  the  joint  tenants 
is  the  elder  title,  and  after  the  marriage  the  feme  con- 
tinued sole  possessed;  for  if  the  husband  dieth,  the  feme 
shall  have  it,  and  not  the  executors  of  the  husband.     But 


(a)  %  Sim.  165. 


(h)  SVea.  256. 
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Otherwise  it  is  of  personal  goods  "  (a).    The  authority  re- 
ferred to  by  Lord  Coke  is  the  case  of  Bracebridge  v.  Cooke  (6). 
In  that  case,  after  stating,  that,  if  a  woman  having  a  term 
of  years  takes  a  husband,  the  husband  cannot  devise  the 
term  to  another  by  his  will;  for  the  wife,  at  the  time  of 
the  death,  and  before  the  death,  had  the  estate  in  her, 
which  will  prevent  and  frustrate  the  devise;  and  if  the 
husband  had  in  his  life  granted  a  rent-charge  out  of  the 
term,  the  wife  surviving  should  avoid  the  charge,  and  all 
other  incumbrances,  for  she  surviving  is  remitted  to  the 
term,  of  which  she  is  not  divested  by  the  coverture — ^it 
is  said:  but  otherwise  it  is  of  chattels  personal;  for  if 
a  woman  who  has  personal  goods  takes  a  husband,  the 
law  divests  the  property  out  of  the  wife  and  vests  it  in  the 
husband  only ;  and  so  it  is  if  a  stranger  gives  personal  goods 
t<i  a  feme  covert  and  to  a  stranger,  the  jointure  is  pre- 
sently severed  by  the  law,  so  that  the  survivor  of  the  wife 
or  of  the  other  shall  not  have  the  whole,  but  the  husband 
and  the  other  are  tenants  in  common  presently,  and  the 
title  of  such  of  them  as  first  dies  shall  go  to  the  executors ; 
for  chattels  personal  are  esteemed  in  law  of  less  value  and 
are  of  a  baser  d^ree  than  chattels  real,  and  so  there  is  a 
diversity  between  them:  and  it  is  added,  that  the  case 
being  one  of  a  chattel  real,  the  coverture  of  the  wife  makes 
no  severance  of  the  jointure,  nor  is  it  any  impediment  to 
the  Plaintiff  having  the  whole  as  survivor.     And  then  the 
report  proceeds  on  the  other  points  of  the  case.    Thus  it 
appears,  that,  in  the  case  of  chattels  real,  the  joint  tenancy 
is  not  severed  by  the  marriage,  because  the  property  does 
not  vest  in  the  husband;  but  in  the  case  of  chattels  per- 
sonal, it  is  severed  by  the  marriage,  because  the  property 
does  vest  in  her. 


Now,  in  the  present  case,  the  property  was  a  mere  chattel 
personal,  but  the  wife's  interest  was  reversionary;  and, 


(a)  Co.  Litt.  186.  b. 


(6)  Plowd.  417. 
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therefore,  the  title  of  the  husband  or  his  assignees  could 
not  arise  till  after  the  death  of  the  wife  in  his  lifetime. 
The  case,  therefore,  seems  to  me  to  fall  within  the  princi- 
ple of  the  rule  which  applies  to  chattels  real,  and  not  of 
the  rule  which  applies  to  chattels  personal;  and,  conse- 
quently, the  joint  tenancy  was  not  severed  by  the  mar- 
riage, but  continued  till  the  death  of  the  wife. 


1852. 


JwdgmeiU. 


The  case  is  then  brought  to  the  simple  point,  whether, 
upon  the  death  of  the  wife,  the  right  of  the  husband  or 
that  of  the  other  joint  tenants  first  attached;  and  this 
question  is,  I  think,  decided  by  a  distinction  which  I  find 
taken  in  the  same  page  of  Coke  Littleton,  from  which  I  have 
already  quoted:  Littleton,  haying  stated  that  a  devise  by 
one  joint  tenant  shall  not  prevail  against  the  surviving 
joint  tenant,  says,  *' And  the  cause  is,  for  that  no  devise 
can  take  effect  until  after  the  death  (post  mortem)  of  the 
devisor;  and,  by  his  death  (per  mortem),  all  the  land  pre- 
sently cometh  by  the  law  to  his  companion  (a)/'  "  Here," 
says  Lord  Coke,  "  both  their  claims  commence  at  one  in- 
stant, and  although  an  instant  est  uuum  indivisibile  tem- 
pore, quod  non  est  tempus  nee  pars  temporis,  ad  quod  ta- 
men  partes  temporis  connectuntur;  and  that  instans  est 
finis  unius  temporis  et  principium  alterius,  yet  in  consi- 
deration of  law,  there  is  a  priority  of  time  in  an  instant, 
as  here  the  survivor  is  preferred  before  the  devise;  for 
Littleton  saith,  that  the  cause  is,  that  no  devise  can  take 
effect  till  after  the  death  of  the  devisor,  and  by  his  death 
all  the  land  presently  cometh  by  the  law  to  his  compa- 
nion; whereby  it  appeareth,  that  Littleton,  by  these  words 
*post  mortem  et  per  mortem,'  though  they  jump  at  one 
inst-ant,  yet  alloweth  priority  of  time  in  the  instant,  which 
he  distinguisheth  by  per  and  post;  and  the  reason  of  this 
priority  is,  that  the  survivor  claimeth  by  the  first  feoffor 


(a)  Sect  287. 
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(as  hath  been  said),  and  therefore,  in  judgment  of  law,  his 
title  is  paramount  to  the  title  of  the  devisee  (a)." 

Putting,  therefore,  the  present  case  on  the  narrow  ques- 
tion, whether  the  survivorship  took  effect  in  favour  of  the 
husband  or  in  favour  of  the  surviving  joint  tenants,  I 
think  the  distinction  which  is  thus  taken  is  decisive  of 
that  question ;  and  the  authorities  being  in  favour  of  the 
older  title,  where  two  titles  of  different  dates  come  into 
possession  at  the  same  moment,  I  must  hold,  that  the  joint 
tenants  and  not  the  husband  or  his  assignees  are  entitled. 


(a)  Co.  Litt.  185.  b. 


natic  in  an  an- 
nuitj  for  his 
life. 


June  26<A.  Ik  thb  Mattbr  of  DODSWORTH'S  TRUST. 

inyeitment  of     X  HE  surviving  executor  of  a  testator  paid  into  Court  a 

a  rand  be-  * 

lon^  toa  In-  legacj  of  4000^,  bequeathed  to  Ann  Middleton  for  her  life, 
and  after  her  decease  to  her  children  equally.  Ann  Mid- 
cUeton  was  dead^  and  the  children  presented  their  petition 
for  payment  of  their  respective  shares  of  the  fund.  Charles 
Middietony  one  of  the  children,  was  stated  by  the  affidavits 
to  have  been  an  idiot  from  his  birth.  His  share  of  the 
fund  was  5191. 98, 4d.  Reduced  Annuities,  which  were  car- 
ried to  his  separate  account.  A  petition  was  now  present- 
ed, praying  that  the  5191  9«.  4(i  Stock,  might  be  sold  and 
invested  in  the  purchase  of  a  Government  annuity  for  the 
life  of  Charles  Middleton,  who  was  of  the  age  of  forty-nine, 
whereby  it  was  stated  that  his  income  would  be  increased 
from  14Z.  to  30t,  or  thereabouts 


Argument, 


Mr.  Fooksy  for  the  petition,  referred  to  three  cases  men- 
tioned by  Mr.  Shelford  in  his  Treatise  of  the  Law  of  Luna- 
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tics,  &a,  p.  272,  2nd  edition  (a),  and  also  to  the  case  of        1^2. 
Ex  parte  Stonard  (b).  ^-7^"^ 

D0DftW0RTH*8 

TmuiT. 


The  Vicb-Chaitcbllor  said,  he  should  have  no  difficulty 
in  following  these  authorities. 


Let  it  be  referred  to  the  Taxing  Master  to  tax  the  petitioners  their 
eoets,  charges,  and  expenses  of  and  relating  to  this  application,  and 
onueqnent  thereon;  and  let  so  mnch  of  619^.  0«.  4d,  Beduced  An- 
noitiefl^  standing  in  the  name  of  the  Accoantant-General  of  this  Court, 
in  trust  in  the  matter  of  the  trusts  of  the  will  of  Jo$eph  Dodiworth^ 
deeeased,  the  sMscount  of  Chaflei  IfuUUeton,  as  will  be  sufficient  to 
nise  the  amoimt  of  sach  coats,  and  costs,  charges,  and  expenses,  be 
8oki  with  the  privity,  &c.;  and  out  of  the  money  to  arise  by  the  said 
Bakf  vhen  so  paid  into  Ac,  let  the  said  costs  be  paid.  Let  the  pe- 
thioner,  Henry  MukBeUm^  be  at  liberty  to  enter  into  a  contract  with 
the  GomnusBioners  for  the  Beduction  of  the  National  Debt,  for  the  pur- 
dase,  in  the  name  and  on  the  life  of  the  petitioner,  Charles  MiddUtan^ 
a  penoQ  of  unsound  mind,  of  such  a  Government  annuity  as  can  be 
imrduaed  by  the  transfer  to  the  said  Commissioners  of  the  residue  of 
the  said  5192.  9s,  4d,  Beduced  Annuities,  standing  in  the  name  of  the 
aaid  A4x»untant-General,  in  trust  &c.:  And  let  such  residue  of  the 
«ud  519^.  9«.  4d.  Beduced  Annuities,  the  amount  to  be  certified,  &c^ 
be  transferred  to  the  said  Commissioners  for  the  Beduction  of  the  Na- 
tional Debt,  as  the  consideration  for  the  purchase  of  such  annuity; 
And  l^  the  said  Commissioners  pay  the  said  annuity  to  the  said  Henry 
MidMeUm,  until  the  further  order  of  this  Court,  he  undertaking  duly 
to  apply  the  same  towards  the  maintenance  of  the  said  petitioner 
CkmUe  MiddkUm. 


MimUe. 


(a)  In  re  Baldwin^  6th  August, 
IS14;  /»  re  Barrau,  16th  No- 
rember,  1825;  In  re  Chabat,  20th 


June,  1827. 

(6)  18  Ves.  2S5. 


VOLX. 


H.  W. 


IS 
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July  15(A. 

A  vendor,  after 
the  contract, 
and  before  the 
conyeyance  to 
the  purchaser, 
died^  without 
haring  derited 
the  legal  estate 
in  the  premiaea 
in  trust  to  com- 
plete the  pur- 
chase, and  a 
Buitfor  aspeci- 
fie  performance 
of  tibe  contract 
against  the  trus- 
tees and  the  in- 
£uit  devisees  of 
interests  in  his 
estate  having 
become  neces- 
sary, the  Court 
made  the  de- 
cree without 
costs,  there 
having  been  no 
de&ulton  either 
side. 


ArguTMnL 


HINDER  v.  STREETEN. 

J\.  BILL  for  the  specific  performance  of  two  contracts, 
entered  into  by  the  Plaintiff  with  Henry  Thoniaa  Streeten, 
in  1844  and  1849,  for  the  purchase  of  two  plots  of  land  by 
the  plaintiff  from  JStreeten*  It  appeared,  that  a  conversa- 
tion had  taken  place  between  Streeten  and  the  Plaintiff, 
in  which  Streeten  had  suggested  to  the  Plaintiff,  that  it 
would  be  advisable  for  him  not  immediately  to  take  a  con- 
veyance of  the  land,  as  in  case  he  should  sell  it  the  con- 
veyance might  be  made  at  once  to  the  purchaser;  to  which 
arrangement  the  Plaintiff  had  assented.  Streeten  died  in 
November,  1849,  and  the  bill  was  brought  against  his  de- 
visees, some  of  whom  were  infants.  The  devisees  in  trust 
stated,  by  their  answers,  their  ignorance  of  the  agreements, 
and  of  the  facts  stated  by  the  Plaintiff  with  regard  to  the 
payment  of  a  part  of  the  purchase  money.  It  appeared, 
that  the  Plaintiff  had  expended  considerable  sums  of  mo- 
ney in  building  on  the  land;  and  the  Court  held  the  con- 
tract to  be  established. 


Mr.  Campbell  and  Mr.  Berkely,  for  the  Plaintiff,  sub- 
mitted, that  he  was  entitled  to  a  decree,  with  costs  to  be 
paid  out  of  the  estate  of  the  vendor,  on  the  authority  of 
The  Midland  Cownties  Raikoay  Company  v.  Westcomb  (a). 

Sir  W.  P.  Wood  and  Mr.  De  Oex,  for  the  Defendants, 
cited  the  case  of  Hanson  v.  Lake  (6),  as  an  authority  for 
giving  no  costs  in  such  a  case. 


Judgment      VioB-ChanCELLOR: — 

I  prefer  to  follow  the  latter  decision,  in  which  it  was 
held,  that,  where  there  was  no  default,  no  costs  ought  to 

(a)  11  Sim.  57.  (6)  2  Y.  &  C.  C.  C.  328. 
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be  given.  Ia  this  case,  it  appeftrd,  moreover^  that  the  con-  1652. 
irejance  was  delayed  for  the  convenience  of  the  l^laintiff 
Umsel£  In  the  meantime,  the  execution  of  the  convey- 
ance was  prevented  by  the  death  of  the  vendor.  I  think 
the  Court  ought  not  to  visit  the  estate  of  the  vendor  with  '^«*'»<^ 
costs,  in  consequence  of  an  act  over  which  he  had  no 
control. 


ROBINSON  V,  THE  GOVERNORS  OF  THE  LONDON   Jufis^iMdb 

HOSPITAL.  ^' 

Y\  Feb.  mh. 

MJ.  T.  POWELL,  by  his  will,  dated  in  1847,  gave  and  Deti«»and 

bequeathed  all  his  real  estate,  freehold,  copyhold,  and  lease-  h^^^copy^Sdi 
hold,  whatsoever  and  wheresoever,  unto  and  to  the  use  of  "»^  i«««»oid 

'  '  estate,  upon 

trostees,  upon  trust  for  sale,  and  proceeded : —  tnut  for  nle, 

with  a  direction 
tbat  the  pro- 

"  And  I  declare  that  the  money  arising  by  such  sale,  cecdi,  after 

i.    ,1  1  1  ,.         payment  of  all 

afxer  payment  of  all  costs,  charges,  and  expenses  attending  costs,  chai^^es, 
the  same,  shall  be  considered  to  all  intents  and  purposes  ^^^l^^^e 
as  part  and  parcel  of  my  personal  estate."     [The  testator  ^.^^^^ 
then  gave  some  legacies  and  again  proceeded:] — '^  All  the  aUintenuand 
rest,  residue,  and  remainder  of  my  money.  Bank  Stock,  Go-  ^^^of^etes- 
vemment  Funds  and  Annuities,  London  Assurance  stock,  ^te'.^d*]|^ 
securities  for  money,  goods,  chattels,  and  personal  estate,   gjft  of  there- 
whatsoever  and  wheresoever,  and  not  hereinbefore  by  me  money,  Ltmion 
disposed  of,  after  payment  of  my  debts,  funeral  and  tes-  stock,  securities 
tamentary  expenses,  and  securities  or  legacies  I  may  by  ^^!^^^^' 

Hospital,  for 
the  purposes  of  the  ehaiitgr: — Htld^  that  the  real  tod  personal  estate  were  throim  into  one  mass; 
and  that  the  chaige  of  debts,  legacies,  and  costs  were  to  be  apportioned  between  the  real  and  per- 
sonal estate  pro  rm. 

A  direction  that  the  proeeeds  of  the  real  and  leasehold  estate  should  be  considered  as  part  of 
the  personal  estate,  does  not  take  away  the  right  of  the  heir;  nor  does  the  addition  to  that  direction, 
that  the  real  estate  shall  be  taken  to  be  personal  estate  **  to  all  intents  and  purposes,'*  take  away 
that  right. 

Where  the  charter  of  a  Corporation  has  been  granted  with  certain  terms  or  provisions,  and  the 
duuter  is  snbsiitiDg  and  unimpeached,  notwithstanding  it  might  be  open  to  the  Attorney-General 
or  the  Crown  to  take  proceedings  for  setting  it  aside,  the  Conrt  will  stall  deal  with  the  Corporation 
aa  haring  all  die  rights  and  powers  of  an  existing  body. 

c2 
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1852.  these  presents,  op  by  any  codicil  hereto,  think  proper  to 

RojuNfwif  ^^^9  ^  ^^^  ^^^  bequeath  to  the  treasurer  or  other  proper 

Q^^^'  officer  for  the  time  being  of  the  London  Hospital,  to  be 

Thb  London  applied  for  the  charitable  purposes  of  that  institution." 


Statement. 


The  bill  was  filed  in  July,  1848,  by  the  trustees  against 
the  Governors  of  the  London  Hospital,  the  heir-at-law 
and  customary  heir,  and  the  next  of  kin  of  the  testator; 
and  it  stated  that  the  testator  was,  at  his  death,  seised  of 
a  messuage  and  land,  partly  freehold  and  partly  copyhold, 
at  Tottenham^  and  some  leasehold  estate;  and  that  he  was 
possessed  of  shares  in  the  London  Assurance  Company, 
Bank  Stock,  and  other  stock  or  funds,  money  at  his  bank- 
ers, books,  and  plate  and  furniture;  that  the  heir-at-law 
and  customary  heir  claimed  the  real  estate,  on  the  ground 
that  the  devise  was  void ;  and  that  the  next  of  kin  insisted 
that  the  real  estate  was  converted  out  and  out  into  per- 
sonal estate,  and  that  the  same  ought  to  be  sold  and  divided 
amongst  the  next  of  kin;  and  that  the  same  Defendants 
insisted  that  the  shares  in  the  London  Assurance  Com- 
pany could  not  be  devised  or  bequeathed  to  charitable 
uses,  as  a  large  portion  of  the  profits  thereon  arose  from 
real  estate. 

The  London  Assurance  Company  was  incorporated  by 
a  charter  of  King  George  L,  for  marine  assurance,  with- 
out any  restriction  against  the  investment  of  any  portion 
of  their  capital  in  real  estate,  but  with  a  declaration  that 
the  shares  in  the  capital  stock  of  the  corporation  should 
be  deemed  and  adjudged  in  all  Courts  of  law  and  equity 
and  elsewhere  to  be  personal  and  not  real  estate,  and 
should  go  to  the  executors  or  administrators,  and  not  to 
the  heirs,  of  the  person  or  persons  dying  possessed  thereof 
or  entitled  thereto.  The  state  of  the  property  of  the  tes- 
tator was  found  by  the  report,  as  was  also  the  fact  that 
the  London  Assurance  Company  was  seised  of  lands  to  a 
certain  value,  and  had  lent  money  on  mortgage  of  real  es- 
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tate;  uid  that  the  Bank  of  England  also  held  lands  and        1802. 
houses  for  the  purposes  of  their  business,  and  had  lent  mo-      ^^I^ 
neyon  mortgages  which  were  made  to  trustees  for  the  Bank.  v. 

OovBRNOES  or 
Thb  London 
"~~— "— "  HosnTAi;. 


Mr.  Schomberg  and  Mr.  A,  J,  Lewis  for  the  Plaintiffs,     -^•v«««»<. 
the  trustees. 

Mr.  Bcuson  and  Mr.  Cotton  for  the  London  Hospital 

Sir  IT.  P.  Wood  and  Mr.  Fooks  for  the  heir-at-law. 

Mr.  EUderkm  for  the  next  of  kin. 

Mr.  W.  M.  James  for  the  Attorney-General. 

The  points  argued  were — First,  whether  shares  in  the 
london  Assurance  Company  and  the  Bank  Stock  were  to 
be  regarded  as  pure  personalty,  or  personalty  affected  with 
land.  In  support  of  the  argument  that  this  property  was 
pure  personalty,  Attomey^eneral  v.  Oile8(a),  March  v. 
Attorney-General  (J),  Thompson  v.  Thompson  (c),  Sparling 
T.  Parker(d),  Hilton  v.  Oiraud(e),  Walker  v.  Mihte{f), 
and  Doe  d.  Myatt  v.  The  St  Eden's  Jk  Rwncom-gap  RaUr 
way  Company  {g),  were  cited;  and  also  Ashton  v.  Lord 
Langdaie  (h\  which  it  was  stated  was  about  to  be  the  sub- 
ject of  appeal  to  the  House  of  Lords.  On  the  other  side, 
that  it  was  personalty  savouring  of  realty,  Knapp  v.  Wil- 
liams  (%)y  Howse  v.  Chapman  (k),  Finch  v.  8quire(l),  Tomlin- 
»n  V.  Tomlinson(m),  and  Myers y.  Perigai  (n),  which  latter 

(a)  Cited  5  Bear.  436.  Bruce,  Y.C^  11th  May,  1851,  r&- 

(6)  5  Beay.  43a  ported  16  Jur.  869. 

(c)  1  ColL  381.  (0  4  Vee.  430,  n. 

{d)  9  Beav.  450.  {k)  4  Yes.  542. 

(«)  1  DeG,  &  a  183.  (0  10  Ves.  41. 

(/)  11  Beav.  507.  (w)  9  Beav.  459. 

iff)  2  Q.  B.  364.  (n)  16  Sim.  533. 

(A)  Before  Sir  J,  L.  Knight 
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1868.  CAM  was  aleo  stated  to  be  the  subject  of  appeal;  the  Bank 

.  ^^^^^  Acts  5  &  6  Will  &  M.  c.  20,  s.  28,  and  8  &  9  Will  3, 

«».   *  c.  20,  s.  33;  and  the  London  Assurance  Compajiy's  Act  6 

ThbLonooit  (reo.  1,  c.  18,  ss.  6  &  9. 


Hospital. 


[The  ViCB</HAiroELLOB,  on  this  point,  intimated,  that»  if 
he  were  to  consider  the  question  as  open,  and  to  review 
the  authorities,  it  would  be  proper  that  he  should  defer 
his  judgment  until  the  House  of  Lords  had  come  to  a  de- 
cision on  the  question  which  was  stated  to  be  now  be- 
fore them.] 

Secondly,  the  question  of  apportionment  of  the  debts, 
legacies,  &c.,  between  the  real  and  personal  estate.  On 
this  point  Roberta  v.  Walker  (a),  Attomey-Oeneral  v.  South- 
gate  (6),  ShoMcross  v.  Wright  (c),  Boughton  v.  Boughton  (d), 
Falkner  v.  Orace  (c),  were  cited. 

Thirdly,  the  question  of  the  claims  of  the  heir-at-law  and 
next  of  kin  of  the  testator,  to  the  portion  of  the  residue  as 
to  which  the  charitable  bequest  failed:  PhUlips  r,  Phil- 
lips (/),  Oreen  v.  Jackson  (g),  Smith  v.  Claxton  (A),  Fitch  v. 
lVeber(i). 

Fourthly,  the  question,  whether  the  London  Hospital 
was  not  limited  by  the  charter  to  a  revenue  of  40002.  per 
annunL 

And,  fifthly,  on  the  point  of  the  right  to  a  cy-pres  appli- 
cation to  charitable  purposes  of  the  property  well  given 
by  the  will,  if  the  gift  to  the  London  Hospital  should  fail  : 
Hayter  v.  Trego  (k\  Attamey-Oenerai  v.  Reeve  (t), 

(a)  1  Buss.  &  My.  752.  (g)  5  Bubs.  35. 

(6)  12  Sim.  77,  83.  (h)  4  Madd.  484. 

(c)  12  Beav.  505.  (i)  6  Hare,  145* 

(d)  1  H.  L.  Ck«.  406.  (k)  5  Buss.  113. 

(e)  9  Hare,  282.  (Q  3  Hare,  191. 
(/)  1  My.  &  K.  649. 
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Vicb-Chancbllos. —  1852. 

There  are  three  questions  which  I  have  now  to  decide, —     Robinson 
the  question  arising  upon  the  apportionment,  the  question  qovernom  of 

as  to  the  extent  of  the  charter,  and  that  between  the  heir  ^hi  London 

'                                               ^             Hospital. 
and  the  next  of  kin.     I  must,  at  present,  leave  undecided        

the  question  as  to  the  Bank  Stock  and  the  London  Assur- 
ance shares. 

With  regard  to  the  question  of  apportionment,  I  do  not 
think  this  case  is  affected  by  the  question  in  the  House  of 
Lords,  in  the  case  of  Bougkton  v.  James  (a).  There  was  a 
long  series  of  cases  in  this  Court  antecedent  to  BoughUyii, 
y.  James^  in  which  it  was  held,  that  where  the  real  and 
personal  estate  were  driven  into  one  mass,  and  made  sub- 
ject to  one  general  set  of  charges,  these  charges  were  to  be 
borne  by  the  real  and  personal  estate  pro  rata,  according 
to  their  relative  values;  and  the  decision  in  Boughion  v. 
JameSy  as  I  understand  it,  does  not  affect  that  state  of 
circumstances.  It  went  expressly  upon  the  ground,  that, 
by  the  constitution  of  the  will  which  was  before  the 
Court  in  that  case,  the  real  and  personal  estate  were  not 
thrown  into  one  mass.  Whether  that  principle  was  or 
was  not  rightly  applied  in  the  case  of  Bougkton  v.  James 
depended  upon  the  construction  of  that  particular  will; 
but  that  decision  left  wholly  unaffected  the  decisions  which 
have  been  held  in  the  Courts  below,  and  affirmed  by  the 
Courts  above,  that,  where  the  real  and  personal  estate 
were  constituted  into  one  mass,  and  that  mass  was  made 
subject  to  charges,  those  charges  were  to  be  borne  by  the 
several  descriptions  of  property,  according  to  their  re- 
lative value.  What,  therefore,  I  feel  it  to  be  my  duty  to 
hold  in  this  case  is,  that  there  is  to  be  an  apportionment. 

The  next  question  arises  upon  the  charter  under  which 
(a)  1  H.  L.  Cm.  406. 
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1852.        the  London  Hospital  was  incorporated;  and  I  do  not  think 

j[]^^JJ^      that  it  is  necessary  for  me  to  give  any  opinion  on  that 

*•  charter.     The  charter  is  a  subsisting  charter:  it  is  valid 

O0VIRNOR8  OP  ,    ,     ,     ,  .  °  . 

Thb  London   until  it  is  impeached  and  disturbed ;  and  the  parties  have 

the  right  to  receive  money  under  it,  so  long  as  that  charter 

Judgment,  gt^nds.  What  might  be  the  result  of  proceedings  by  the 
Attorney' Oeneral  or  by  the  Crown  for  the  purpose  of  set- 
ting aside  the  charter,  if  the  Crown  thought  fit  to  take 
such  proceedings,  is  one  question ;  and  what  this  Court  is 
to  do  in  the  meantime,  while  the  charter  stands,  is  ano- 
ther and  a  totally  different  question.  Here  is  a  legally 
constituted  body,  having  the  right  to  receive  money  by 
its  own  constitution ;  and  so  long  as  that  constitution  ex- 
ists, I  think  it  is  the  duty  of  this  Court  to  deal  with  it  as 
an  existing  body. 

I  do  not  make  these  observations  for  the  purpose  of 

shrinking  from  any  decision  of  what  is  the  effect  of  this 

charter.     Looking  at  the  charter,  I  am  not  disposed  to 

think  that  the  corporation  is  limited  to  40001     Without 

meaning  to  prejudice  any  other  proceeding  which  may  be 

taken,  I  will  state  what  I  think  the  true  construction  of 

Construction  of  this  charter  to  be:  The  section  referred  to  divides  itself 

Se  ^i^don^     ^^^  ^^^  heads — first,  the  power  given  to  the  corporation  to 

Hospital, dig-     acccpt  and  take;  and,  secondly,  the  power  which  is  given 

tinguishing  the  j^  r  o 

powers  of  do-  to  Other  persous  to  give,  for  the  benefit  of  the  corporation. 
Md  ^e^wers  The  first  part  of  the  provision  is,  "  that  the  corporation 
totak^**'^*'*^  and  their  successors  shall  and  may,  for  ever  hereafter, 
be  persons  able  and  capable  in  law,  and  may  have  power, 
notwithstanding  the  Statutes  of  Mortmain,  to  purchase 
have,  take,  hold,  receive,  and  enjoy,  to  them  and  their 
successors,  manors,  messuages,  lands,  rents,  tenements, 
annuities,  and  hereditaments,''  applying  therefore  to  real 
estate,  "  of  what  nature  or  kind  soever,  in  fee  and  in  per- 
petuity, or  for  terms  of  lives  or  years,  not  exceeding 
the  yearly  value  of  4000i  in  all  issues  beyond  reprises, 
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M  far  as  they  are  not  restrained  by  law/'   I  agree  with         185SL 
the  obsenration  made  at  the  bar^  that  the  construction  of      RoBWioit 
this  passage  is,  that  they  are  to  take  in  the  form  pre-  ^' 

scribed  by  the  statutes  called  the  Mortmain  Acts,  between    Thb  London 
which  and  the  Act  of  King  George  the  Second  a  dis-       ^^^^^ 
tinction  is  drawn  in  this  charter:  "notwithstanding  the     •M^»«i«. 
Statutes  of  Mortmain,  to  purchase,  have,  take,  &c.,  not 
exceeding  the  yearly  value  of  40002^  in  all  issues  beyond 
reprises,  so  far  as  they  are  not  restrained  by  law."    That 
is  a  power  to  purchase  and  take,  so  far  as  the  law  created 
by  the  Statutes  of  Mortmain  does  not  prohibit  them  from 
purchasing  and  taking;  and  it  is  a  power,  therefore,  to 
purchase  and  take  land,  provided  the  grant  of  land  is 
made  in  the  form  prescribed  by  the  Statutes  of  Mortmain. 

The  clause  then  proceeds  to  empower  the  corporation 
to  take  "  all  manner  of  goods,  chattels,  and  things  what- 
soever, of  what  nature  or  kind  soever,  for  the  better  sup- 
port and  relief  of  the  poor  under  their  care.''  It  therefore 
gives  them  a  power  to  take  any  personal  chattels,  which 
msy  by  law  be  given  to  charities,  of  what  nature  or  value 
soever,  to  any  extent    But,  having  given  to  the  corpora- 
tion the  power  to  take,  the  Crown  seems  to  have  contem- 
plated that  there  was  a  further  thing  to  be  provided  for — 
the  power  of  other  persons  to  give;  and  therefore  the 
charter,  after  providing  for  the  powers  of  the  corporation 
to  deal  with  the  property  which  they  have  taken,  proceeds 
to  authorise  parties  to  give,  and  the  Crown  then  grants 
"  special  license,  full  power,  and  lawful  and  absolute  au- 
thority to  any  person  or  persons,  bodies  politic  or  corpo- 
rate, their  heirs  and  successors  respectively,  to  give,  grant, 
sell,  alien,  assign,  devise,  bequeath,  or  dispose  of  in  mort- 
main in  perpetuity  or  otherwise,  to  or  for  the  use  and 
benefit  of,  or  in  trust  for,  the  governors  of  the  London 
Hospital  and  their  successors,  any  manors,  messuages, 
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1802.        lands,  tenements,  rents,  hereditaments,  annuities,  sam  and 
RoBiNsoif     ^^8  of  money,  goods  and  chattels  whatsoeyer,  not  exceed- 
OovuulioM  OF  "*8  *^®  yearly  value  of  40002.  above  all  charges  and  re- 
Tux  London   prises,  for  the  charitable  purposes  above  mentioned,  in  any 

H08PITAL,         ^  '  ,  .  ,   ,  ,  '  ,,  iv 

manner  not  repugnant  to  or  made  void  by  the  statute   9 

Judffmeni,  q^  j^  ^  gg  jj^^^  j^  j^  ^|^^  ^j^^^  ^j^^  corporation  is  en- 
titled to  take  "  in  mortmain  in  perpetuity,"  if  any  person 
will  so  give  to  them ;  which  shews  that  the  Crown  was  look- 
ing at  property  which  could  not  be  given  in  mortmain. 
The  words  ^  devise,  bequeath,  or  dispose  of  in  mortmain  in 
perpetuity,  or  otherwise,  to  and  for  the  use  and  benefit  of, 
or  in  trust  for,  the  governors  of  the  London  Hospital  and 
their  successors,  any  manors,  messuages,  lands,  tenements, 
rents,  hereditaments,  annuities,  sum  and  sums  of  money, 
goods  and  chattels  whatsoever,  &c.,"  must  be  considered 
with  reference  to  the  provisions  of  the  Statute  of  Mortmain, 
and  as  applying  to  what,  by  that  statute,  could  not  lawfully 
be  given.  It  enables  persons  to  give  property,  which  by  the 
Mortmain  Act  could  not  be  given,  to  the  extent  of  4000L  a 
year.  If,  therefore,  it  were  necessary  for  me  to  decide  the 
question  upon  the  charter,  I  should  feel  very  little  diffi- 
culty. My  opinion,  however,  is,  that  it  is  not  necessary,  in 
the  present  case,  to  arrive  at  any  decision  upon  it  A  char- 
ter being  in  existence  and  in  force,  this  Court  must  adopt 
the  charter  as  it  finds  it,  and,  so  long  as  it  exists,  must  en- 
force the  right  of  the  persons  who  are  authorised  under 
that  charter  to  take  property  which  is  given  to  them. 

The  third  question  is  that  which  arises  between  the 
heir  and  the  next  of  kin ;  and,  upon  that,  I  do  not  think 
that  any  reasonable  doubt  can  be  entertained. 

The  first  argument  is,  that  this  is  a  gift  of  real  estate  to 
be  sold,  and  the  proceeds  of  which,  it  is  declared,  shall  be 
considered,  as,  to  all  intents  and  purposes,  part  and  parcel 
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of  Ike  penoiud  estate;    It  was  very  fairly  admitted  in  the        is^a. 
ftigument,  that  a  mere  direction  that  the  proceeds  of  the      ^^^ 
real  estate  dioold  be  considered  as  part  of  the  personal  ea-  «• 

tato^  will  not  take  away  the  right  of  the  heir;  bat,  fixing  ths  LoNooit 
upon  ike  wordsy  ^*  to  all  intents  and  purposes,''  it  was  ar- 
gued, that,  by  force  of  these  words,  it  is  to  be  considered  as 
personal  estate,  not  merely  as  between  the  parties  intei^ 
ested  under  the  will,  but  as  between  the  heir-at-law  and 
the  next  of  kin  of  the  testator. 

Hie  first  question  which  strikes  me  upon  that  is, — what 
difference  does  the  insertion  in  this  will  of  the  words  ^*  to 
sH  intents  and  purposes"  make?  Let  us  suppose,  that  the 
te8tat<»  had  said  simply  that  it  should  be  part  of  his  per* 
scmaLestate,  would  it  not  be  part  of  his  personal  estate  ^  to 
all  intents  and  purposes  whatsoever?"  I  think  so  clearly. 
^S  the  case  had  rested  upon  the  clause  of  the  will,  that  it 
shall  be  considered  to  all  intents  and  purposes  as  part  of 
Ais  personal  estate,  and  no  further  disposition  whatever 
had  followed,  there  might  have  been  a  question,  whether 
you  could  not  infer  that  it  was  to  go  to  the  next  of  kin ; 
but,  another  answer  to  the  argument,  founded  on  the 
wards  **  to  all  intents  and  purposes,"  is,  that  those  words 
are  followed  by  a  gift  of  all  the  personal  estate  and  effects. 
[BQs  Honour  read  the  residuary  gift,  supra,  p.  19,  ftom 
"  all  the  rest,"  &c.,  to  "London  Hospital."]  Having,  there- 
fiore,  first  made  this  part  of  the  personal  estate,  the  testa- 
tor has  given  the  personal  estate  to  the  London  Hospital; 
and  it  becomes,  in  this  disposition,  part  of  the  residue  of 
the  personal  estate  which  is  so  given. 

Now,  was  it  the  intention  of  the  testator,  that  his  next  of 
kin  should  take  under  this  will  any  other  part  of  the  residue 
of  the  personal  estate,  not  derived  from  the  proceeds  of  the 
real  estate  which  he  had  constituted  part  of  the  residue; 
and  if  the  next  of  kin  could  not  take  any  other  part  of  the 
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Fallacy  of  ap- 
plying to  a  case 
of  intestacy 
words  which 
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applied  to  the 
case  of  testacy. 


residue  of  the  personal  estate  under  the  disposition  con- 
tained in  the  "will,  how  could  they,  under  such  disposition, 
take,  as  part  of  the  residue  of  the  personal  estate,  the  pro- 
ceeds of  the  real  estate,  which  the  testator  has  made  part 
of  that  residue.  The  truth  is,  that  this  argument  has  pro- 
ceeded upon  a  fallacy  on  the  part  of  those  who  have  ar- 
gued in  favour  of  the  next  of  kin ;  they  have  applied  words 
which  the  testator  has  applied  to  a  case  of  testacy  to  a  case 
of  intestacy,  as  if  the  testator  meant  them  to  apply  to  a 
case  of  intestacy.  I  think  no  rule  is  clearer  than  this, 
that  every  testator,  when  he  makes  his  will,  must  be 
presumed  to  consider  that  the  dispositions  which  he  has 
made  by  that  will  are  valid  and  effectual.  You  cannot 
impute  to  a  testator  that  he  gives  upon  the  assumption 
that  the  dispositions  contained  in  his  will  cannot  take  ef- 
fect If,  then,  the  testator  has  given  upon  the  assumption 
that  the  dispositions  contained  in  his  will  can  take  effect, 
he  has  in  truth  disposed  of  the  whole  of  the  residue  of  the 
personal  estate;  and  if  he  has  so  done,  how  can  it  be  said 
that  he  meant,  by  the  words  "  to  all  intents  and  purposes," 
to  give  the  residue  to  the  next  of  kin;  and,  if  he  did  not 
mean  to  give  the  residue  to  the  next  of  kin,  I  cannot  con- 
sider upon  what  possible  ground  the  next  of  kin  can  take 
any  portion  of  that  estate  which  he  has  constituted  part  of 
the  personal  estate. 


It  was  said,  that  the  effect  of  this  disposition  would  be 
to  strike  out  of  the  will  the  words  ''  to  all  intents  and  pur- 
poses." That  is  by  no  means  the  effect  of  the  construc- 
tion. The  effect  is  so  to  construe  these  words  as  to  apply 
them  to  the  purposes  to  which  the  testator  has  applied 
them, — ^to  the  testamentary  purposes  of  the  testator, — ^and 
not  to  strike  them  out  of  the  will  I  am  of  opinion  that 
the  heir-at-law  is  entitled  to  the  monies  arising  from  the 
sale  of  the  real  estate,  subject  of  course  to  the  charges. 


CASES  IN  CHANCERY.  29 

I  confess^  that,  upon  the  reserved  point,  unless  the  case  186S. 

should  be  altered  by  the  House  of  Lords,  I  should  have  felt  BtoBuwoit 

myself  bound  by  the  authorities.    If,  therefore,  the  deci-  «• 

sion  in  the  House  of  Lords  goes  to  confirm  the  previous  ths  London 

case^  it  may  be  considered  that  this  suit  is  disposed  of;  "^' 

but  if  not,  it  must  be  put  into  the  paper  again,  Ui  be  J^fhrneni, 
spoken  to  upon  that  point,  after  the  decision  in  the  House 

^^^^^  _^ 1863. 

"""  ]  Feb.  iM. 

The  case  of  Myers  v.  Perigal  (a)  was  decided  by  Lord  On  the  appor- 

St.  Leonards  on  the  certificate  of  the  Court  of  Common  chiuglMtetweeii 

Pleas, — ^hifl  Lordship  overruling  the  decision  of  the  Vice-  JJ^lf^J^ST 

Chancellor  of  England;  and  the  appeal  in  Ashtan  v.  Lord  the  rwpectiTe 

Langdale  iras  stated  to  have  been  abandoned.    The  Lan^  resi  and  per* 


don  Assurance  shares  and  Bank  Stock  were,  therefore,  totetSkenai 
taken  as  personal  estate,  without  further  argument       •     ^ awwhen 

tbe  apporaon* 
ment  u  made, 

A  question  was  then  suggested,  whether,  in  the  appor-  andnotoarach 
tionment  of  the  charges  between  the  real  and  personal  es-  anterior  ^^ 
tates,  the  respective  values  of  such  estates  should  be  taken 
at  the  death  of  the  testator,  at  the  date  of  the  decree,  or  at 
the  time  when  the  apportionment  might  happen  to  be  made. 
The  testator  died  in  1848,  and  the  funds  had  risen  consi- 
derably in  price  since  that  time.  No  precedent  was  produced 
of  any  decree  fixing  a  particular  time  at  which  the  value 
should  be  taken  for  the  purpose  of  apportionment 

Vicb-Cha»cbllob  (6) : — 

It  appears  to  me  that  there  might  be  great  inconve- 
nience and  difficulty  in  going  back  to  the  death  of  the 
testator,  or  to  any  period  anterior  to  the  time  when  the 
apportionment  is  made,  for  the  purpose  of  fixing  the  va- 
lue of  the  property.  The  state  of  investment  of  the  per- 
sonal estate  at  the  testator's  death  might  be  such  as  to 
render  it  of  great  value;  but  it  does  not  follow,  that  such 
value  must  be  sustained;  and,  on  the  contrary,  it  might 

(a)  December  1,  1852.  (b)  Sir  W.  P.  "Wood. 
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1858.        h&re  become  perfectly  valueless  at  the  time  of  the  admi- 
"    -  ^      nistratton  of  the  estate.    If  that  were  so,  the  charffes  would 
«.  of  necessity  be  thrown  exclusivelj  on  the  real  estate. 

Ths  LoNfioN    The  proper  course  seems  to  be,  that  the  apportionment 
'^^"^'*      should  be  made  on  the  value  as  it  is  at  the  time  the  pro- 
jMd^meiU*     portions  of  the  charges  are  settled,  and  the  parties  in- 
terested will  then  bear  their  share  of  the  liabilities  in 
proportion  to  the  benefit  they  derive  from  the  estate. 


1851. 
JufySQthdt 

1862, 
May  28th. 

A  debtor  eze- 
cntedadeed, 
expntied  to 
be  ibr  the  bet- 
ter] 


SMITH  V,  HURST. 

^N  original  and  a  supplemental  suit  by  Messrs.  Smith, 
Payne,  <fe  Smith,  against  Robert  Henry  Hurst,  Henry  Pad- 

t  of  his  affiuTB  and  for  the  liquidation  of  his  debtf  and  engagement*,  and  he  thereby 
coBTeyed'and  aoigned  his  real  and  personal  estate  and  effects  to  one  of  his  creditors,  leaTing  it  to  the 
diieretion  of  the  creditor  in  what  oider  and  in  ta.ro\a  of  what  creditors  the  proceeds  shoald  be  ap- 
plied, and  giTing  him  powers  of  management  and  sale,  and  to  negotiate  and  enter  into  arrange- 
ments and  apply  the  proeeeds  of  the  estate  and  property  in  carrying  them  into  effect,  snch  powers 
to  terminate  with  his  life  or  upon  his  resignation;  and  the  debtor  then  went  abroad,  that  the  ar- 
nngement  of  his  affiurs  might  be  fiicilitated  by  his  absence.  The  Court,  upon  such  circum- 
stances, Mi,  that  the  deed  was  not  framed  to  secure  any  debt  due  to  the  creditor  to  whom  the 
conToyance  and  assignment  was  made;  and  that  the  deed  (independently  of  the  grantee  being  a 
creditor,  and  of  any  communications  with  other  creditors,)  was  a  mere  deed  of  management;  that 
it  was  competent  to  the  debtor  to  revoke  it;  and  that  it  was  fraudulent  and  void  against  other 
creditors. 

A  creditor  cannot  vest  his  property  in  one  of  his  creditors  for  the  purpose  of  protecting  himself 
against  his  other  creditonb  A  deed  executed  for  such  a  purpose  is  fraudulent  and  void  against  the 
latter,  and  Uie  creditor  taking  sueh  a  conveyance  is  a  party  to  the  fraud,  and  cannot  be  in  a  better 
position  than  the  debtor. 

In  the  case  of  a  deed  vesting  property  in  trustees  upon  trust  for  the  benefit  of  particular  per- 
sons, the  deed  cannot  be  revoked,  altered,  or  modified  by  the  oarty  who  has  created  the  trust;  but, 
in  cases  of  deeds  purporting  to  be  executed  for  the  benefit  of  creditors,  the  question,  whether  the 
trusts  can  be  revoked,  altered,  or  modified,  depends  on  the  circumstances  of  the  case;  and  there- 
fore, when  it  appeared  that  oommnnioationB  had  taken  place  with  creditors  of  the  gruitor  not  par- 
ties to  the  deed,  the  Court,  in  treating  the  deed  as  against  the  parties  to  it  m  fiwndulent,  directed 
inquiries  as  to  Uie  interests  of  the  creditors  not  parties. 

A  deed  which  a  debtor  has  power  to  revoke,  and  which  he  attempts  to  nie  as  a  shield  against 
his  creditors,  cannot  be  otherwise  than  firaudulent  and  void  against  them. 

The  Court  only  interieres  m  aid  of  the  legal  right  when  tiie  par^  bas  proceeded  at  law  to  the 
extent  necessary  to  give  him  a  complete  title;  and  therefore,  where  the  Plaintiff  had  obtained  judg- 
ment, but  had  not  sued  out  an  elegit,  it  was  keld^  that  he  was  not  entitled  to  the  aid  of  the  Court 
as  against  the  fireehold  estate  of  the  debtor;  that  he  did  not  onder  the  statute  1  &  2  Vict.  o.  1 10, 
B.  is,  become  entitled  to  such  aid  until  the  expiration  of  one  year  frt>m  the  time  of  entering  op  his 
judgment;  and  that  this,  being  an  objection  that  the  Pkintiffis  title  was  incomplete,  was  theiefoie 
not  removed  by  a  resort  to  the  jurisdiction  of  the  Court  to  relieve  against  fraud  in  respect  to  the 
freehold  estate. 

The  Court  will  interpose  to  remove  legal  impediments  out  of  the  way  of  judgment  creditors,  or 
for  the  preservation  of  the  property  pending  disputes  at  law  as  to  the  rights  of  judgment  creditors; 
but  the  Court  does  not  supply  or  extend  legal  rights. 


AkiltfffMiit. 


CASES  IN  CHANCKEY.  31 

wick^  and  F.  0.  Byrne,    The  original  bill  was  filed  on  the        isds. 
Ist  of  February,  1845,  and  stated,  that  in  October,  1844, 
the  Defendant,  Robert  Henry  Hurst,  was  tenant  for  life 
under  the  will  of  his  father  of  considerable  freehold,  copy- 
hold,  and  leasehold  estates,  subject  to  incumbrances,  and 
entitled  absolutely  to  other  freehold,  copyhold,  and  lease* 
hold  estates,  subject  to  incumbrances,  and  was  possessed 
of  considerable  personal  estate;  that,  being  then  largely 
indebted  to  the  Plaintiffs  and  to  other  persons,  he  deter- 
mined to  make  a  conveyance  to  Padwick,  his  solicitor  and 
cc»nfidential  agent,  under  the  pretence  of  making  provision 
thereby  for  the  payment  of  his  debts,  but  in  reality  for  his 
private  convenience,  and  for  the  purpose  of  hindering,  de- 
laying, and  defeating  his  creditors,  and  particularly  the 
Plaintiffs;  and  that,  accordingly,  a  conveyance  and  assign- 
ment was  made  by  him  to  Padvrick,  by  a  deed  dated  the 
2dth  of  October,  1844;  that  the  deed  was  kept  secret  from 
the  Plaintifis  and  the  other  creditors;  that  Hurst,  not- 
withstanding the  execution  of  the  deed,  continued  in  pos- 
session of  the  property;  but  that  he  soon  afterwards  went 
abroad;  and  that  after  he  had  gond  abhiad  it  was  commu- 
nicated to  the  Plaintiffs  by  Padwick's  agent,  that  the  con- 
veyance  and   assignment  had  been  made  to   Padwick, 
in  trust  for  creditors;  but  that  the  deed  was  not  pro- 
duced (a);  that  the  Plaintiffs,  on  the  28th  of  November, 

(a)  The  deed,  dated  the  20th  &c.;  and  that  Hur«i,  in  order  to 
of  October,  1844,  was  made  be-  the  better  arrangement  of  his  af- 
tween  Robert  Henry  Buret,  of  the  fairs,  and  the  adjustment  and  li- 
one  part,  and  Padvnck^  of  the  quidation  of  his  debts  and  engage- 
other  part.  It  recited  the  title  ments,  was  desirous  of  vesting  all 
of  Buret  to  the  estates,  or  the  his  property,  real  (other  than  co- 
equity  of  redemption  thereof;  pyhold)  and  personal,  in  Poe^irtclr, 
and  that  Buret  had  made  and  upon  the  trusts  thereinafter  ex- 
executed  to  divers  persons  va-  pressed;  and  then  followed  the 
nous  mortgages,  grants  of  annu-  grant  of  the  estates  to  which  Buret 
Hies,  ftc. ;  and  that  he  was  in-  was  entitled  under  the  will  of 
debted  to  divers  persons  upon  hisfather,foratermof  lOOyears, 
judgment^  bond,  simple  contract,  if  Buret  should  so  long  live;  and 
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1844,  brought  an  action  against  Hurst  for  12,0002.  and  up- 
wards, the  balance  due  to  them  on  a  banking  account. 
The  bill  stated  a  correspondence  which  ensued  pending 
the  action,  in  the  course  of  which  an  offer  was  made  on 
the  part  of  Padwick  to  give  the  Plaintiffs  security  on 
Hurst's  life  interest,  and  on  a  life  interest  in  remainder, 
to  which  the  son  of  that  Defendant  was  entitled;  and  in 
one  of  these  letters  it  was  stated,  that  no  creditor  was  a 
party  to  the  deed  except  Padwick^  and  that  he  was  not  a 
party  in  that  character.  The  bill  stated,  that  a  consent 
was  given  to  judgment  being  signed  in  the  action  in  de- 
fault of  the  debt  being  paid  on  or  before  the  21st  of  Janu- 
ary, 1845;  and  that,  the  debt  not  having  been  paid,  judg- 


the  aacdgmnent  of  the  leasehold 
estate,  to  Padwick,  his  executors, 
administrators,  and  assigns,  up- 
on the  trusts  thereinafter  de- 
clared; and  an  appointment  of 
the  remainder  in  fee  of  Surst 
under  the  will  of  his  father,  and 
aU  other  his  estates  in  fee,  to 
Pcuiwick,  his  heirs,  and  assigns; 
and  an  assignment  of  all  his 
household  goods,  books,  pictures, 
&c.,  bills,  securities  for  money, 
and  all  other  his  personal  estate 
(excepting  wearing  apparel), 
with  a  power  of  attorney  for  get- 
ting in  and  realising  tiie  same,  - 
upon  trust,  that  Padwick  should 
let,  set,  and  manage  the  freehold 
and  leasehold  estates,  properties, 
and  premises,  in  such  way  and 
manner  as  he  should,  in  his  abso- 
lute and  uncontrolled  judgment 
and  discretion,  think  fit  and  most 
conducive  for  the  objects  and 
purposes  of  the  deed,  with  pow- 
ers of  sale,  &C.,  and  should  pay 
and  apply  the  surplus  proceeds 
of  sales,  and  the  rents  and  pro- 


fits, after  satisfying  the  incum- 
brances and  charges,  in  or  to- 
wards the  payment  and  discharge 
of  the  interest  of  all  or  any  or 
either  of  the  mortgage  and  other 
debts  of  Hurst,  or  in  or  towards 
payment  of  the  principal  of  such 
debts,  whether  with  or  without 
reference  to  this  order  of  charge 
or  priority,  or  any  part  or  parts 
of  such  principal  or  interest^  ac- 
cording to  the  absolute  and  un- 
controlled discretion  oi  Padwick, 
and  as  he  might  from  time  to 
time  judge  to  be  requisite  or 
proper  and  most  conducive  to 
the  objects  and  purposes  of  the 
deed ;  and,  subject  to  sueh  trusts 
and  purposes,  in  trust  for  Hunt, 
his  heirs,  executors,  administra- 
tors, and  assigns,  respectively; 
and  among  other  provisions  was 
one,  that  the  trusts  of  the  deed 
should  be  personal  to  Padwick, 
and  should  terminate  with  his 
death  or  upon  his  resigning  the 
trusteeship,  whieh  he  was  to  be 
at  liberty  to  do. 


CASES  IN  CHANCERY. 

ment  m  signed  on  the  22nd  of  January,  and  a  fi.  fa. 
issned;  but  that  the  execution  of  the  fi.  fa.  was  prevent- 
ed hj  Padwkky  who  was  in  possession  of  the  property,  and 
bad  produced  the  deed  to  the  sheriff's  officer,  and  told 
him  that  the  sheriff  must  return  nulla  hona^  and  that 
under  these  circumstances  the  sheriff  would  make  that 
retnni. 
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The  bill  then  contained  allegations  to  the  effect,  that 
the  &  fa  had  not  been  returned,  and  that  no  writ  of  elegit 
coidd  be  issued  until  it  was  returned ;  and  that,  if  a  return 
of  nolla  bona  was  made,  other  creditors  of  Hurst,  who  had 
obtained  judgments  and  issued  executions,  would  acquire 
a  prior  right  at  law  against  the  personal  effects  of  Hurst; 
that  all  the  freehold,  copyhold,  and  leasehold  estates  were 
in  mortgage,  and  the  legal  estate  outstanding  in  the  mortr 
gagees;  and  that  the  Plaintiff's  judgment  had  been  duly 
registered.  The  bill  charged  that  the  deed  was  executed 
merelj  for  the  private  purposes  and  for  the  convenience 
ud  accommodation  of  Bursty  and  not  in  consequence  of 
^7  agreement  or  arrangement  made  between  him  and 
anjof  his  creditors;  and  that  no  such  creditor  had  exe- 
cuted the  deed,  or  assented  to  or  agreed  to  adopt  or  be 
bound  thereby;  that  the  deed  was  revocable  at  the  sole 
^  and  pleasure  of  Hurst;  and  that  the  total  value  of 
tbe  real  and  personal  property  comprised  in  the  deed,  and 
the  whole  personal  estate  and  effects  of  the  defendant 
Burst,  were  not  sufficient  for  the  payment  of  his  debta 


The  bill  prayed  that  the  deed  of  the  29th  of  October, 
1M4,  might  be  declared  to  be  fraudulent  and  void  as 
against  the  Plaintiffs;  that  the  Defendants  might  be  de- 
creed to  do  all  necessary  acts  for  vacating  and  setting 
aside  the  deed  in  favour  of  the  Plaintiffs;  and  that  the 
Plaintiffs  might  be  declared  entitled  to  a  lien  for  theamoimt 
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of  their  judgment  debt,  and  interest  upon  all  the  equitable 
and  beneficial  estate  of  Hurst  in  the  property  comprised 
in  the  deed,  and  to  have  equitable  execution  against  the 
same;  that  an  account  might  be  taken  of  the  property 
comprised  in  the  deed ;  and  that  the  Plaintiff  might  be 
paid  the  principal  and  interest  upon  their  judgment  out 
of  the  personal  chattels,  goods,  and  effects  comprised  in 
the  assignment,  so  far  as  the  same  would  extend;  or  that 
the  Plaintiffs  might  be  at  liberty  to  levy  execution  there- 
upon afler  the  assignment  was  set  aside;  that  the  Plain- 
tiffs might  be  at  liberty  to  sue  out  writs  of  ele^t  against 
the  freehold,  copyhold,  and  leasehold  estates  of  Rcheri 
Henry  Hurst,  after  the  fieri  facias  should  have  been  re- 
turned, and  might  have  such  equitable  execution  thereof 
as  they  would  have  been  entitled  to,  if  they  had  sued  out 
the  same  immediately  upon  the  failure  of  execution  under 
their  writ  of  fieri  facias;  and  that  so  much  of  the  Plain- 
tiffs' judgment  as  should  not  be  satisfied  by  the  personal 
chattels  and  effects,  might  be  paid  by  the  rents  and  profit^!, 
or  by  a  sale  of  the  real  and  leasehold  estate  comprised  in 
the  deed.  The  bill  also  prayed  an  injunction  to  restrain 
alienation  and  waste  of  the  estate,  and  for  a  receiver. 


A  receiver,  who  was  to  have  possession  of  the  personal 
estate,  furniture,  and  chattels,  was  appointed  in  March, 
1845(a). 

The  supplemental  bill  was  filed  on  the  SOth  of  January, 
1846,  and  brought  forward  the  facts  of  the  expiration  of 
the  year  firom  the  period  of  the  registration  of  the  Plain- 
tiffs' judgment,  and  of  the  Defendant  Hurst  being  enti- 
tled to  some  estates  not  comprised  in  the  deed;  and  it 
prayed  that  the  12,1062.  18«.  4c2.,  for  which  judgment  was 
recovered  by  the  Plaintiffs,  with  interest,  might  be  de- 


(a)  See  Smith  v  Hurst,  1  Coll.  706. 
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clared  to  be  well  chained,  by  virtue  of  the  stat  1  &  2 
Vict  a  110,  upon  all  the  freehold,  copyhold,  and  lease- 
hold estates  of  Hurst,  including  those  comprised  in  the 
deed ;  and  that  Hurst  might  be  decreed  to  pay  such  judg- 
ment debt,  interest,  and  costs  at  law  and  in  equity,  by  a 
short  day ;  or,  on  default,  that  the  same  might  be  raised  and 
paid  to  the  Plaintiffia  by  a  sale  of  all  such  estates  or  a 
competent  part  thereof  And  the  supplemental  bill  prayed, 
that,  in  the  mean  time,  and  for  the  purpose  of  securing  to 
the  Plaintiffs  the  benefit  of  their  judgment  and  charge, 
the  Defendants  might  be  restrained  from  waste  or  aliena- 
tion of  the  real  estates  of  Hurst,  and  for  a  receiver  of  all 
such  real  and  leasehold  estates. 
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The  Defendant  Padwick,  in  several  passages  contained 
in  his  answer  to  the  original  bill,  which  were  read  in  evi- 
dence against  him,  admitted,  that,  at  the  time  of  the  exe- 
cution of  the  deed  in  question.  Hurst  was  largely  indebted 
to  the  Plaintiffs;  that  he  (Padurick)  was  the  confidential 
solicitor  and  agent  of  Hurst;  that  Hurst  left  this  country 
on  the  Slst  of  October,  1844,  under  the  impression  that 
the  arrangement  of  his  afiairs  would  be  facilitated  by  his 
absence,  and  that  he  would  be  thereby  saved  from  personal 
annoyance,  and  from  being  served  with  process  at  the  suit 
of  the  Plaintiffs  or  any  of  his  creditors.  He  also  admitted 
the  action  brought  by  the  Plaintiffs,  the  correspondence, 
and  the  issuing  of  the  execution;  and  he  said,  that  he 
believed  that  the  sheriff's  officer  proceeded  with  the  writ 
or  warrant  granted  thereon,  for  the  purpose  of  executing 
the  same,  to  the  residence  o{ Hurst,  at  Horsham;  and  that, 
on  his  approach  to  the  house,  the  door  was  closed  upon 
him,  and  that  he  was  then,  and  has  more  than  once  been, 
refused  admittance  thereto.  The  Defendant  insisted,  that 
he  (Padwick),  under  a  certain  deed  which  he  referred  to, 
was  in  possession  of  the  house  on  behalf  of  certain  mort- 
gagees, inasmuch  as  he  had  been  constituted  receiver  of 
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1852.  the  estates  contemporaneously  mortgaged  to  them^  and 
that,  under  the  circumstances  appearing  in  his  answer, 
he  was  then,  and  had  ever  since  been,  and  was,  in  posses- 
sion of  the  furniture,  goods,  and  effects  in  and  about  the 
house,  but  whereof  the  greater  part  had  belonged  to  Ro- 
bert Hurst,  deceased,  of  whom  the  Defendant  Hursi  was 
the  sole  acting  executor  and  residuary  legatee,  and  cer- 
tain of  whose  (Robert  Hurst's)  debts  and  legacies  were 
still  unpaid;  and,  after  referring  to  some  communications 
which  he  had  had  with  the  sheriff's  officer,  he  said,  that 
at  such  interview  Defendant  produced  and  exhibited  to 
the  sheriff's  officer  the  deed  of  trust;  and  that,  on  Defend- 
ant being  asked  by  the  officer  what  he  could  do  in  the 
matter,  the  Defendant  then  in  a  general  way  told  or  in- 
timated to  the  sheriff's  officer,  that,  by  reason  of  such  con- 
veyance and  assignment,  he  might  return  nulla  bona  to 
any  writ  or  writs  of  execution  which  might  be  issued 
against  Hurst,  or  to  that  effect. 

The  Defendant  Padwick  also  fully  stated  the  deed  (a), 
which  he  termed  a  deed  of  trust  and  management.  He 
admitted  that  no  creditor  of  Hurst,  nor  any  other  person 
except  Hurst  and  himself  {Padwick),  ever  executed  the 
deed,  or  was  in  any  manner  a  party  or  privy  to  the  deed 
at  or  before  the  time  when  the  same  was  made  and  exe- 
cuted; save  that  Mr.  PhUpotts  was  not  only  privy  to  it  and 
was  an  attesting  witness  thereto,  but  it  was  upon  and  at 
"  his  express  advice  and  urgent  instance  that  the  same  was 
made  and  executed  by  ^ur^;  and  that,  in  consequence  there- 
of and  reliance  thereon,  Mr.  PhUpotts  had  abstained  from 
taking  out  execution  on  his  judgment;  and  also  save  that 
the  Defendant  Padwick  himself  was  before  the  date  of  the 
deed,  and  still  is,  a  large  creditor  of  Hurst,  not  only  by 
mortgage  for  30002.  and  interest,  but  also  by  simple  con- 

(a)  Supra,  p.  31,  n. 
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tract  for  money  lent  and  paid,  and  professional  business 
done  for  Hurst  to  the  amount,  as  Defendant  estimated 
and  belioTedy  of  15002.  and  upwards,  with  interest;  be- 
sides which,  the  Defendant  was  surety  for  Hurst  to  various 
creditors  of  that  Defendant,  and  for  the  payment  of  such 
last-mentioned  debt,  and  against  Defendant's  risk  and  lia- 
bility under  such  suretyship,  the  Defendant  then  had  no 
other  security,  indemnity,  or  protection  than  what  he 
might  derive  from  the  deed,  and  than  his  lien,  as  the  at- 
torney and  solicitor  of  the  Defendant  Hurst,  on  the  deeds 
and  papers  which  Defendant  in  that  character  had  in  his 
power  or  custody;  and  of  which  lien,  as  well  as  of  the  se- 
eaiity  and  indemnity  or  protection  to  be  derived  by  him 
from  or  by  means  of  the  deed,  the  Defendant  claimed 
the  full  benefit  Besides  which,  he  said,  that,  at  the  time 
when  such  deed  was  proposed  and  determined  on  and  ul- 
timately executed,  the  Defendant  was  acting  as  the  soli- 
citor for  several  bond  and  simple  contract  creditors,  and 
also  for  all  the  mortgage  creditors  therein  named  or  re- 
ferred to,  and  as  to  some  others  for  whom  he  was  not  soli- 
citor, their  solicitors  had  generally  authorised  him  to  see  to 
their  interests  as  creditors  of  Hurst;  and  that  it  was,  there- 
fore, then  an  object  with  him  (Padwick),  not  simply  on 
his  own  behalf,  but  likewise  for  the  benefit  of  the  several 
mortgage  and  other  creditors  for  whom  he  was  acting,  to 
get  Hurst^s  property  out  of  him,  in  order  that  he  might 
not  spend  the  same,  but  let  it  be  available  for  his  credi- 
tors; and  that  he  (Pctdwick),  moreover,  was,  and  continued 
to  be,  a  trustee  for  divers  persons  and  purposes  in  rela- 
tion to  the  estate  and  affairs  of  Hurst;  and  that  he,  in  ac^ 
cepting  the  trusteeship  under  the  deed,  had  regard  to  the 
interests,  not  only  of  himself  as  such  creditor,  but  also  of 
Hursts  mortgage  and  other  creditors,  and  of  other  persons 
and  purposes  for  whom  and  which  Defendant  was  such  so- 
licitor and  trustee.  And  he  insisted,  that,  under  the  circum- 
stances aforesaid,  and  having  regard  to  the  language  and 


186S. 


SUUemenL 


38 


CASES  IN  CHANCERY. 


1852. 


Statement. 


tenor  of  the  deed  of  trust  and  management,  and  partica- 
larly  to  the  provision  therein  contained,  whereby  his  rights 
and  remedies  as  a  creditor  of  Hurst  were  expressly  saved, 
the  Defendant  was  to  be  considered  as  having  been  a  party 
as  well  as  privy  to  the  deed,  in  the  character  of  a  creditor 
o{  Hurst;  and  the  Defendant,  under  the  circumstances, 
denied  that  he  was  a  party  thereto  only  in  the  character 
of  the  solicitor  or  agent  of  Hurst;  and  he  moreover  denied 
that  the  deed  was  executed  merely  for  the  private  pur- 
poses or  for  the  convenience  and  accommodation  of  Bursty 
save  as  the  making  provision,  as  was  thereby  done,  for 
liquidating  his  debts  and  the  adjustment  of  his  affairs 
was  a  purpose  of  that  Defendant,  and  would  necessarily 
and  properly  conduce  to  his  convenience  and  accommoda- 
tion; the  fact,  on  the  contrary,  being,  that  it  was  under 
the  circumstances  and  for  the  purposes  and  objects  re- 
spectively thereinbefore  mentioned  or  appearing,  that  the 
deed  of  trust  and  management  was  determined  upon,  made, 
and  executed. 


The  Defendant  Padwick  also  said,  that  he  had  made  cer^ 
tain  payments  for  taxes,  and  for  wages  due  to  servants 
when  they  were  dismissed,  and  to  other  small  creditors, 
with  such  (if  any)  monies  as  he  had  for  the  time  being  in 
his  hands  under  the  deed,  so  far  as  such  monies  would  ex- 
tend; but  which  being  greatly  insufficient  to  meet  such 
payments  or  to  reimburse  the  Defendant  in  respect  there- 
of, he  {Padwick)  was  then  considerably  in  advance  and 
out  of  pocket  on  account  of  the  property  comprised  in  the 
deed.  He  denied  that  the  deed  was  kept  secret;  he  also 
denied  that  any  part  of  the  property  remained  in  the  pos- 
session of  Hurst  after  the  deed  was  executed,  except  some 
small  part  of  it,  which,  he  said,  was  ret-ained  under  an  ar- 
rangement made  before  the  date  of  the  deed.  He  ad- 
mitted the  estates  to  be  in  mortgage,  and  submitted  to 
the  judgment  of  the  Court,  whether,  having  regard  to  the 
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facts  stated  by  his  answer,  the  deed  or  any  of  the  trusts  i8dl 
thereby  declared  had  or  not  always  been,  or  whether 
they  were  then,  revocable  by  and  at  the  sole  will  and  plea- 
sure o( Hurst;  and  particularly  whether  such  deed  or  trusts, 
if  revocable  to  any  extent  or  against  any  parties,  were  re- 
vocable against  him  (Padwick),  unless  upon  payment  of 
the  whole  of  his  demands  against  Hurst,  and  his  full  in- 
demnification against  the  several  suretyships  into  which 
he  had  so  as  aforesaid  entered  for  him. 

The  Defendant  further  submitted,  whether,  even  if  the 
deed  had  never  been  executed  or  were  now  removed  out 
of  the  way,  the  Plaintiffs  could,  as  judgment  creditors  of 
Hursty  have  any  relief  against  his  mortgagees  and  incum- 
brancers other  than  by  being  allowed  to  redeem  them,  but 
wiiicfa  the  Plaintiffs  did  not  ask  or  seek,  nor  were  the 
mortgagees  or  incumbrancers  parties  to  the  suit;  and  he 
submitted,  whether  the  Plaintiffs  could  entitle  themselves 
as  judgment  creditors  to  that  or  any  other  relief  against 
the  real  estates  of  Hurst,  unless  by  suing  out  a  writ  of 
elegit  upon  their  judgment,  but  which  they  had  not  done; 
and  he  also  submitted,  whether  the  Plaintiffs  were  or  would 
be  in  a  position  to  ask  any  equitable  relief  upon  their  judg- 
ment until  after  the  lapse  of  a  year  from  the  time  of  en- 
tering up  such  judgment 

In  his  answer  to  the  supplemental  bill,  Padwick  admit- 
ted that  the  Defendant  Hurst  was  tenant-in-tail  of  an  es- 
tate not  comprised  in  the  deed. 

The  answers  of  the  other  Defendants  introduced  no  other 
facts,  the  Defendant  Byrne  being  only  another  judgment 
creditor  of  HursL 

The  evidence  on  the  part  of  the  Plaintiffs  merely  proved 
their  judgment  and  the  correspondence.   On  the  part  of  the 
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1852.        Defendant  Padwick,  several  witnesses  were  examined ;  one, 
— Mr.  Phillpoia, — after  deposing  to  his  having  been  a  large 
creditor  of  Hurst,  and  having  obtained  a  mortgage  for  his 
debt,  stated,  that  he  did  not  propose  or  suggest  to  the  De- 
^*^*'*''**^     fendant  Hurst  to  execute  any  trust  deed  for  the  benefit  of 
him  (PhiUpota)  and  his  other  creditors;  but,  upon  hearing 
from  him  the  involved  state  of  his  affairs,  he  advised  him 
to  retrench  his  expenses  and  break  up  his  establishment, 
and  retire  for  a  short  time  to  the  continent;  to  place  his 
concerns  in  the  hands  of  some  gentleman,  who  should  be 
empowered  to  act  for  him  in  his  absence  in  managing  his 
property,  and  in  making  arrangements  with  his  creditors. 
That  the  Defendant  Hurst,  after  some  hesitation,  consent- 
ed to  follow  the  witness's  advice,  and  asked  him  to  under- 
take the  business,  or  to  join  Padwick  in  doing  so.    The 
witness,  however,  declined  to  take  upon  himself  so  onerous 
a  duty,  but  promised  to  afford  his  advice  and  assistance  to 
Padwick,  or  whoever  HurH  might  appoint  in  the  settle- 
ment of  his  {Hurst's)  affairs.     Beyond  this,  the  witness 
stated  he  had  nothing  to  do  with  the  arrangement;  and 
when  the  deed  was  brought  to  him  by  Padwick  and  HursA 
for  him  to  attest  their  execution,  he  was  ignorant  of  its 
contents,  and  supposed  that  it  was  a  deed  to  carry  out  his 
suggestion.     The  witness  said,  he  advised  that  there  should 
be  full  power  for  Padwick  to  manage  the  concerns  in  the 
absence  of  Hurst    Other  witnesses  proved  that  they  were 
creditors  of  the  Defendant  Hurst  in  and  before  October, 
1844,  and  employed  Padwick  to  recover  or  obtain  security 
for  their  debts;  and  that  he  afterwards  told  them,  that 
Hurst  had  executed  a  deed  of  conveyance  and  assignment 
to  him  (Padwick),  in  trust  for  his  (Hurst's)  creditors;  and 
some  of  them  stated,  that  they  abstained  from  suing  for 
their  debts  upon  the  faith  of  the  deed     It  was  also  proved 
on  the  part  of  Padwick,  that,  independently  of  his  mort- 
gage debt,  he  was  a  creditor  of  the  Defendant  Hurst  at  the 
time  when  the  deed  in  question  was  executed,  to  a  consi- 
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double  amoant;  and  that  immediately  upon  the  deed  be-        1353. 
ing  executed,  he  acted  upon  it 


At  the  hearing  of  the  cause,  Arpment 

The  SoUcUar-Chnerai  and  Mr.  CoUon,  for  the  Plaintiffs, 
argued,  that  it  was  clear  from  the  circumstances  of  the 
case  that  the  deed  of  October,  1844,  was  a  deed  of  agency, 
and  in  no  respect  a  deed  of  trust:  Bill  ▼.  Cureton{a).  It 
would  expire  with  the  Defendant  Padwick;  and  the  pow- 
ers it  gave  would  not  be  continued  in  any  representative 
or  succeeding  trustee,  and  there  was  nothing  to  prevent 
the  immediate  revocation  of  the  deed  by  its  author:  Wal- 
wyn  V.  OouUs(b),  Garrard  v.  Lord  Lauderdaie{c),  Wildiiig 
T.  Rtduird3(d).  It  was  therefore  an  instrument  which  this 
Court  would  not  permit  to  stand  in  the  way  of  creditors. 
The  deed,  moreover,  was  clearly  voluntary,  under  the  13 
Eliz.  c.  5,  and  being  so,  it  was  fraudulent  against  credi- 
tors: Townaend  v.  Westacott(e)y  Skarf  v.  8oulby{f),  as 
overruling  Lush  v.  Wilk%n8on(g).  The  circumstance  that 
the  year  had  not  expired  after  the  registration  of  the  judg- 
ment, when  the  bill  was  filed,  was  no  objection,  as  the 
Court  would  entertain  a  suit  for  the  protection  of  the  pro- 
perty in  the  meantime:  BrUtedy.  WUkin8(h). 

Ifr.  FoUett,  for  the  Defendant  Padunck. — ^This  case  is 
one  of  the  first  impression.  There  is  no  precedent  in  this 
Court  of  a  party,  having  nothing  more  than  an  execution 
against  a  debtor,  coming  to  set  aside  a  trust  deed  of  this 
nature  created  by  the  debtor.    The  fi.  fa.  had  not  been  re- 

(a)  8  My.  &  K.  603.  (/)  1  Mac.  &  G.  364. 

(6)  3  Sim.  14 ;  3  Mer.  707.  {g)  5  Yes.  384, 

(c)  3  Sim.  1.  (A)  3  Hare,  235.    See  WalU  v. 

(<0  ]  Coll  655.  Meryw,  3  Mac.  &  G.  372.  . 

(e)  2  Bear.  340. 
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turned  when  the  bill  was  put  on  the  file,  and  nothing  had 
been  done  to  give  the  Plaintiffs  any  charge  on  the  real 
estate  which  the  bill  seeks  to  affect.  The  deed  is  in  its 
nature  and  object  irrevocable^  until  the  trusts  for  which  it 
was  created  have  been  performed.  Independently  of  other 
creditors,  it  is  sufficient  that  Padwick  had  acquired  an  in- 
terest in  the  property  comprised  in  the  deed,  and  subject- 
ed himself  to  liabilities  in  respect  of  it;  and  the  Court 
will  not  take  it  out  of  his  hands  without  satisfaction  of 
his  claims,  and  without  giving  him  ample  indemnity.  If 
Padwick  be  entitled  to  any  indemnity  against  Hurst,  he 
must  be  entitled  to  it  against  the  creditors  ot  HursL  It 
is,  however,  plain  upon  the  evidence  that  enough  has  been 
done  to  render  the  deed  irrevocable  as  against  creditors, 
even  if  it  had  not  been  so  in  the  first  instance:  Oriffiih  v. 
Ricketts  (a),  Kirwan  v.  Daniel  (6),  Harland  v.  Biiiks  (c), 
Acton  V.  Woodgate(d),  The  later  decisions  with  regard 
to  deeds  expressed  to  be  made  for  the  benefit  of  creditors 
all  tend  to  shew  that  the  principle  of  Garrard  v.  Lord 
Lauderdale  is  not  to  be  carried  farther:  Law  v.  Pag- 
weU{e\  Browne  v.  Cavendi8h{f)y  Simmonds  v.  PaUeaig).  If 
the  deed  gives  any  creditor  a  charge  upon  the  estate,  it  is 
not  within  the  statute  13  Eliz.  c  5:  HoOnrd  v.  Ander- 
son (Aj,  Picketock  v.  Li/8ter{{),  In  truth,  however,  the  suit 
cannot  be  sustained  on  the  ground  that  the  deed  is  volun- 
tary under  the  statute;  for,  if  that  be  the  case,  the  Plain- 
tiffs might  treat  it  as  void,  and  proceed  with  their  legal 
remedy;  and  in  that  case  they  have  no  title  to  or  need  of 
equitable  relief  The  relief  sought  by  the  supplemental 
bill,  founded  on  the  expiration  of  the  year  from  the  regis- 


(a)  7  Hare,  307. 

(b)  6  Hare,  493. 

(c)  15  Q.  B.  713. 

(d)  2  My.  &  K.  492. 

(tf)  4  Dr.  &  War.  398;  Per  Sir 
£.  Sugden,  406. 


(/)  1  J.&  L.  606;  Per  Sir-B. 
Suffden,  635. 

(7)  2  J.  &  L.  489;  Per  Sir  E. 
Sugden,  495. 

(A)  5  T.  R  235. 

(0  3M.&Selw.37L 
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tration  of  the  judgment,  is  relief  which,  as  it  could  not  be 
obtained  on  the  original  bill>  neither  can  it  be  had  on  the 
supplemental  bill. 

Mr.  Terreil  appeared  for  the  Defendant  Eurst;  and  Mr. 
Batesy  for  the  Defendant  F.  0.  Byrne. 


1662. 


Argument. 


Vicb-Chancbllob: — 

The  principal  question  in  the  original  cause  appears  to 
me  to  be,  whether  the  deed  of  the  29th  of  October,  1844^ 
is  fraudulent  and  yoid  against  the  Plaintiffs;  for  I  think, 
that,  independently  of  the  questions  as  to  the  validity  of 
the  deed,  and  as  to  the  rights  of  the  Plaintiffs  under  the 
statute  1  &  2  Vict  c.  110,  which  do  not  arise  upon  the 
original  bill,  further  than  as  the  Court  might  be  bound  to 
interfere  for  the  protection  of  the  property,  with  a  view  to 
the  fiiture  right  arising  under  the  statute,  the  bill  hardly 
states  a  case  for  the  interposition  of  a  Court  of  equity. 
Independently  of  the  remedies  given  by  the  statute  re- 
ferred to,  the  rights  of  judgment  creditors  are,  as  I  con- 
ceive, purely  legal  rights;  and  the  interposition  of  this 
Court  in  their  favour  rests,  as  I  apprehend,  upon  the  prin- 
ciple of  aiding  the  legal  right.  Thus,  the  Court  may  be 
called  upon  to  interpose  its  aid  for  the  purpose  of  removing 
out  of  the  way  any  impediments  which  may  exist  to  the 
exercise  by  judgment  creditors  of  their  legal  rights,  or  it 
may,  as  I  apprehend,  be  called  upon  to  interfere  for  the 
preservation  of  the  property,  pending  disputes  at  law  as  to 
the  rights  of  judgment  creditors ;  and  the  Court,  in  the 
exercise  of  its  original  jurisdiction  in  the  administration 
of  assets,  may  also  have  occasion  to  deal  with  the  legal 
rights  of  judgment  creditors ;  but  the  province  of  this  Court 
is  to  aid,  and  not  to  supply  or  to  extend,  the  legal  right. 
These  principles  were  laid  down  by  Lord  Cottenham  in 
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Neate  y.  The  Duke  of  Marlborough  (a) :  and  in  the  principles 
there  laid  down  I  fully  concur. 

I  proceed,  therefore,  to  examine  the  question  as  to  the 
validity  of  this  deed,  and  it  will  be  convenient  to  consider 
the  question  in  two  points  of  view :  First,  as  to  the  validity 
of  the  deed,  without  reference  to  the  circumstance  of  Pad- 
wick  being  a  creditor  of  Hurst,  and  to  the  dealings  which 
are  alleged  to  have  been  had  under  the  deed ;  and  secondly, 
to  what  ertent,  if  at  all,  the  deed  ought  to  be  upheld  with 
reference  to  the  position  of  Padwkk,  and  what  has  taken 
place  since  the  deed  was  executed. 


As  to  the  first  point,  it  is  unnecessary,  I  think,  to  say 
much  upon  it.  There  can,  I  apprehend,  be  no  doubt  that 
this'  deed,  taken  by  itself,  and  without  reference  to  the 
position  of  Padwick  and  to  the  dealings  with  other  cre- 
ditors, was  a  mere  deed  of  management,  which  it  was 
competent  to  Huret  at  any  time  to  alter  or  revoke;  and  as 
little  doubt  can,  I  think,  be  entertained,  that  such  a  deed 
could  not  be  permitted  to  be  set  up  against  creditors,  but 
would  be  fraudulent  and  void  against  them.  A  deed, 
which  the  debtor  has  power  to  revoke,  and  attempts  to 
use  as  a  shield  against  his  creditors,  cannot,  I  think,  be 
otherwise  than  fraudulent  and  void  against  the  creditors. 

The  true  question  in  the  original  cause  must  therefore, 
as  I  think,  depend  upon  the  second  point,  how  is  the 
validity  of  the  deed  affected  by  Padwick'a  having  been  a 
creditor  of  Hurst  at  the  time  of  its  execution,  and  by 
the  dealings  which  have  been  had  with  creditors  under 
it  And  first,  with  reference  to  Padwick:  Subject  of 
course  to  the  statutory  rights  in  case  of  bankruptcy  or 
insolvency,  and  other  statutory  remedies,  every  debtor 


(a)  3  My.  &  Cr.  421. 
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has,  as  I  apprehend,  according  to  the  law  of  this  country,        1858. 
a  perfect  right  to  deal  with  his  property  in  any  mode 
which  he  may  think  best>  provided  he  acts  honestly  in 
the  disposal  of  it    He  may  dispose  of  it  in  fayour  of  all 
or  of  any  one  or  more  of  his  creditors ;  and  the  law  does     •"•*"""'•• 
noty  so  far  as  I  am  aware,  interfere  with  his  power  and 
right  to  do  so,  if  it  be  exercised  bon&  fide;  but  I  am  not 
prepared  to  hold  that  the  law  of  this  country  will  per- 
mit a  debtor  to  vest  his  property  in  one  of  his  creditors 
for  the  mere  purpose  of  protecting  himself  against  the 
claims  of  his  other  creditors,  or  that  a  deed  executed  for 
such  a  purpose  can  be  otherwise  than  firaudulent  and  yoid 
against  the  creditors  whose  interests  are  affected  by  it. 
Such  a  deed,  although  upon  the  face  of  it  for  the  benefit 
of  the  creditors,  is  in  truth  a  deed  for  the  benefit  of  the 
debtor;  and  the  creditor  who  accepts  it,  takes,  not  for  his 
own  benefit,  but  for  the  purpose  of  carrying  out  the  views 
and  objects  of  the  debtor  in  fraud  of  his  other  creditors. 
He  becomes  a  party  to  the  fraud  of  the  debtor,  and  being 
a  party  to  the  fraud,  he  cannot^  I  think,  be  in  any  better 
position  than  the  debtor  who  has  perpetrated  it    What 
then  was  the  purpose  and  object  of  this  deed?    Was  it  exe- 
cuted for  the  purpose  of  securing  the  debt  due  to  Padwick^ 
or  for  the  purpose  of  hindering  and  delaying  the  creditors 
otHurgt,  and  compelling  them  to  come  to  such  terms  for 
his  benefit  as  Padwick  should  think  proper  to  dictate. 
The  deed  itself,  and  the  conduct  of  the  parties  under  it, 
must  determine  this  question.    The  deed  purports  by  the 
redtals  to  be  for  the  better  arrangement  of  Hurst's  affairs, 
and  for  the  liquidation  of  his  debts  and  engagements.    It 
is  left  to  the  discretion  o{  Padwick  in  favour  of  what  ere* 
ditors,  and  in  what  order  of  priority,  the  proceeds  of  the 
property  should  be  applied.    Power  is  given  to  him  to 
n^otiate  and  enter  into  compromises  and  arrangements, 
and  to  apply  the  proceeds  of  the  property  for  the  purpose 
of  carrying  them  into  effect    The  trust  is  personal  to  him 
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1861.  and  18  to  terminate  with  his  death  or  reaignationy  and  he 
has  an  unqualified  power  to  resign;  a  salary  also  is  re- 
serred  to  him  for  collecting  the  income,  and  there  is  no 
mention  throughout  the  deed  of  anj  unsecured  debt  being 
due  to  him.  All  these  provisions  seem  to  me  to  shew  that 
this  deed  was  not  framed  for  securing  any  debt  due  to 
Padwich  Could  it  be  intended  that  he  should  exercise  a 
discretion  as  to  the  application  of  the  proceeds  in  payment 
of  his  own  debt?  Was  his  death  to  deprive  his  executors  of 
all  claim  under  the  trust?.  Was  he  to  receive  a  salary  for 
collecting  the  rents  for  his  own  benefit?  Such  could  not, 
I  think,  be  the  purpose  of  the  deed ;  but,  on  the  other  hand, 
these  provisions  all  tend,  I  think,  to  shew  that  the  object 
of  the  deed  was  to  compel  the  creditors  to  come  to  such 
arrangements  as  Padwick  should  propose  for  the  benefit  of 
Hurstf  and  the  conduct  of  the  parties  confirms  this  view; 
for,  immediately  after  the  execution  of  the  deed«  Hwd 
goes  abroad,  under  the  impression,  as  is  avowed  by  the 
answer,  that  the  arrangement  of  his  afiairs  would  be  faci- 
litated by  his  absence;  and  Padwick  proposes  terms  of 
compromise  with  the  Plaintiffs;  and  in  the  course  of  the 
correspondence  which  ensued,  there  is  an  admission  by 
Padwick^a  agent,  that  he  had  not  become  a  party  to  the 
deed  in  the  character  of  creditor.  I  am  of  opinion,  there- 
fore, that  this  deed  cannot  be  maintained,  so  far  as  its 
validity  depends  on  any  debt  having  been  due  to  Padwick. 

It  was  said,  however,  that  other  creditors  had  abstained 
from  suing  upon  the  faith  of  this  deed,  and  that  the  deed 
ought  to  be  supported  on  that  ground;  but  these  creditors 
are  not  parties  to  this  suit,  and  no  objection  was  raised  at 
the  hearing,  or  is  raised  by  the  answers,  upon  the  ground 
of  their  not  having  been  made  parties;  and  I  think  that 
sufficient  justice  will  be  done  to  them  and  to  Padtinck  in 
this  case  by  reserving  their  rights,  and  directing  such  in- 
quiries as  may  enable  the  Court  to  give  Padwiek  any  pro- 
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tection  in  respect  of  their  claims  to  which  he  may  be  just- 
ly entitled^    Many  of  the  cases  upon  Yoluntary  deeds  were 
cited  and  commented  upon  in  the  argument  of  this  case; 
and  I  have  thought  it  right,  therefore,  to  examine  the  au- 
thorities upon  the  subject    They  appear  to  me  to  result 
in  this,  that,  in  cases  of  deeds  vesting  property  in  trustees 
upon  trust  for  the  benefit  of  particular  persons,  the  deed 
cannot  be  reyoked,  altered,  or  modified  by  the  party  who 
has  created  the  trust;  but  that  in  cases  of  deeds  purport- 
ing to  be  executed  for  the  benefit  of  creditors,  the  ques- 
tion whether  the  trusts  can  be  revoked,  altered,  or  modi- 
fied, depends  upon  the  circumstances  of  each  particular 
casa     It  is  difficult,  at  first  sight,  to  see  the  distinction 
between  the  two  classes  of  cases;  for,  in  each  of  the  classes 
a  trust  is  purported  to  be  created,  and  the  property  is 
Tested  in  the  trustees;  but  I  think  the  distinction  lies  in 
this: — In  cases  of  trust  for  the  benefit  of  particular  per- 
sons, the  party  creating  the  trust  can  have  no  other  ob- 
ject than  to  benefit  the  persons  in  whose  favour  the  trust 
is  created,  and,  the  trust  being  well  created,  the  property 
in  equity  belongs  to  the  cestui  que  trust  as  much  as  it 
would  belong  to  them  at  law^  if  the  legal  interest  had 
been  transferred  to  them ;  but  in  cases  of  deeds  purport- 
ing to  be  executed  for  the  benefit  of  creditors,  and  to  which 
no  creditor  is  a  party,  the  motive  of  the  party  executing 
the  deed  may  have  been  either  to  benefit  his  creditors  or 
to  promote  his  own  convenience;  and  the  Court  there  has 
to  examine  into  the  circumstances,  for  the  purpose  of  as- 
certaining what  was  the  true  purpose  of  the  deed;  and 
this  examination  does  not  stop  with  the  deed  itself,  but 
must  be  carried  on  to  what  has  subsequently  occurred,  be- 
cause the  party  who  has  created  the  trust  may,  by  his  own 
conduct,  or  by  the  obligations  which  he  has  permitted  his 
trustee  to  contract,  have  created  an  equity  against  him- 
self.    Each  case  of  the  latter  description  being  thus  go- 
verned by  its  circumstances,  any  further  examination  of 
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the  authorities  would,  I  think,  be  useless.  It  would  lead 
to  the  ascertainment  of  no  principle,  and  would  only  in- 
Tolve  the  question  whether  the  principle  has  been  rightly 
applied.  Under  the  circumstances  of  this  case,  I  think 
the  application  of  it  must  be  such  as  I  have  before  stated. 


A  further  objection  was  raised  on  the  part  of  the  Defend* 
ants  to  any  decree  being  made  in  this  case,  upon  the  ground 
that  no  elegit  had  been  issued:  and  upon  looking  into  the 
cases  upon  this  subject,  I  think,  that,  so  far  as  respects  the 
freehold  estates,  this  objection  is  good.  Lord  Rede&dale 
in  his  Treatise  on  Pleading,  deals  with  the  question  thus : — 
''  Courts  of  equity  will  ako  lend  their  aid  to  enforce  the 
judgments  of  Courts  of  ordinary  jurisdiction;  and,  there- 
fore, a  bill  may  be  brought  to  obtain  the  execution  or  the 
benefit  of  an  elegit  or  a  fieri  facias,  when  defeated  by  a 
prior  title,  either  fraudulent  or  not  extending  to  the 
whole  interest  of  the  debtor  in  the  property  upon  which 
the  judgment  is  proposed  to  be  executed."  '^  In  any  case, 
to  procure  relief  in  equity,  the  creditor  must  shew  by  his 
bill,  that  he  has  proceeded  at  law  to  the  extent  necessary 
to  give  him  a  complete  title.  Thus,  in  the  cases  alluded 
to,  of  an  elegit  and  fieri  facias,  he  must  shew  that  he  has 
sued  out  the  writs,  the  execution  of  which  is  avoided,  or 
the  defendant  may  demur;  but  it  is  not  necessary  for  the 
plaintiff  to  procure  returns  to  those  writs  "  (a).     And  the 


(a)LordEed.Tr.l01,ed.3.  In 
"  A  Treatise  on  Discovery  of  Evi- 
dence by  Bill  and  Answer  in 
Equity:"  Lond.  1836;  (p.  112), 
the  writer  cited  a  passage  from 
the  judgment  in  Whitmore  v. 
TkortOon  (3  Price,  248),  on  the 
subject  of  the  aid  afforded  by 
this  Court  to  judgment  cre- 
ditors, in  which  the  rule  was 
stated  to  be,  that  ^  where  there 
is  no  trial  to  be  had,  there  can 


be  no  discovery  to  be  sought;  and 
if  a  verdict  had  passed  simplid- 
ter,  without  more,  a  bill  then 
filed  for  a  discovery  might  be  de- 
murred to,  for  there  could  be  no 
discovery  there  any  more  than  aa 
to  a  matter  not  at  issue.**  And  in 
a  subsequent  passage  of  the  same 
Treatise  (p.  115),  referring  to  the 
judgment  of  Lord  B^don  in 
MoufUford  V.  Tatfhr  (6  Ves,  791), 
a  bill  by  a  creditor,  who  had 
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YiGe-Chancellor  Knight  Bruce,  in  his  decision  upon  the 
motion  in  this  case,  seems  to  have  proceeded  upon  the 
same  groands  (a).  It  was  attempted  in  the  argument  to 
answer  this  objection,  by  putting  the  case  upon  the  ground 
of  the  jurisdiction  of  the  Court  to  relieve  against  fraud; 
bat  the  objection  rests  upon  the  Plaintiffs'  title  being  in- 
complete without  the  elegit,  and  the  answer,  therefore, 
does  not  meet  the  objection.  I  am  of  opinion  that  the 
Phuntifi  are  entitled  to  a  decree  in  the  original  suit,  but 
only  as  regards  the  leasehold  and  personal  estate;  and  I 
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Mfid  out  el^ta,  for  disooTery  of 
freehold  estates,  the  writer  con- 
eroded,  tbat  discovery  in  aid  of 
execatioQ  was  •  an  exception  to 
the  goieral  principles  upon 
which  the  Court  proceeds*"  The 
vriter  liad  afterwards  a  commu- 
Bwtion  on  the  point  with  the 
lite  Mr.  Jaccby  who  kindly  f  or- 
Ufihed  him  with  some  cases 
vithin  hia  experience,  in  which 
Mis  bad  been  filed  for  discoTCiy 
ia  aid  of  execation,  after  verdict 
ttd  judgment.  "Hie  writer  has 
thoogiii^  that  the  following  ex- 
^nct  of  a  note  firom  Mr.  Jacob 

(^td  of  March,  18^X  o^  a  point 
of  8(»newhat  rare  occurrence, 
nay  not  be  unacceptable  to  the 
Ptofieanon,  or  ini^propriate  to 
the  nlgeet  of  the  above  case : — 

'  One  of  the  cases  you  inquire 
aboat  was  Bkmchard  v.  Caw- 
f^9me.  It  occurred  about  1831. 
'^  bill  asked,  amongst  other 
tiongBy  for  a  discovery  of  the 
^^^feodant's  parliamentary  quali- 
^KitioOyand  of  articles  of  chat- 
^  property  all^^  to  be  se- 
oeted  by  him.  There  was  a 
<^vrer  to  this  part  of  the 
^  upon  the  ground  that  it 

TOLX.  E 


prayed  relief^ — ^it  being  contend- 
ed, that  it  should,  as  to  this 
matter,  have  been  confined  to 
discoveiy.  The  demurrer  was 
overruled  by  the  Yice-Chancellor 
as  informal,  for  covering  too 
much.  There  was  an  appeal, 
but  the  Defendant  died  before  it 
came  on.  The  case  decided  no- 
thing as  to  the  point  in  question, 
as  it  went  off  on  the  point  of  form. 
In  the  other  case,  I  drew  the  bill 
against  the  late  Lord  J*.,  for  a 
discovery  of  chattel  property  in 
aid  of  a  fi.  fa.  I  believe  that 
nothing  was  done  in  the  suit 
after  filing  the  bill,  the  defendant 
having  died  soon  afterwards.  I 
have  not  any  doubt  about  such  a 
bill  being  sustainable,  either  to 
discover  lands  in  aid  of  an  elegit 
(as  in  Mountford  v.  Taylofy  6  Ves. 
788),  or  to  discover  goods  in  aid 
of  a  fi.  fa.  But,  in  the  latter 
case,  it  ia  of  scarcely  any  practi- 
cal use,  as  the  defendant  may  re- 
move or  sell  the  goods ;  and  this 
is,  probably,  the  reason  why  such 
biUs  are  so  seldom  heard  of:  see 
Horn  V.  ffom,  Ambl.  79." 
(a)  1  CoU.  706. 

H.  w. 
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think  they  are  also  entitled  to  the  usual  decree  in  the  sup- 
plemental suit. 

It  was  insisted,  that,  the  deed  being  set  aside  in  the  ori- 
ginal suit,  Padwick  would  not  be  a  necessary  party  to  the 
supplemental  suit;  but,  the  deed  being  set  aside  only  as  to 
creditors,  I  think  there  must  be  the  usual  decree  in  that 
suit  against  him,  as  well  as  against  Hurst. 


Minute,  Ih  the  original  suit : — Declare  the  deed  fraudulent  and  roid  against 

the  Plaintifis  aa  to  the  personal  and  leasehold  estate.    Injunction  to 

restrain  Defendants,  Poc^trtcXrand  Hurst,  from  in  any  manner  setting 
up  the  deed,  so  as  to  defeat  or  hinder  the  PlaintifEs'  execution  upon 
or  against  the  leasehold  and  personal  estate.  Direct  an  'acconnl^ 
against  Pac^clr  of  his  receipts  under  the  deed  in  respect  of  the  per- 
sonal estate  and  rents,  and  how  profits  of  the  leasehold  applied  and 
disposed  o£  Inquire,  whether  at  any  time  or  times,  and  when  after 
the  execution  of  the  deed,  any  communications  or  communication 
were  or  was  had  by  Padwick  with  any  and  which  of  the  creditors  of 
Hurst  respecting  the  deed,  and  what  was  the  nature,  purport,  and 
effect  of  such  communications  or  conmiunication,  and  whether  any 
and  which  of  such  creditors,  at  any  times  or  time,  and  when,  in  any 
and  what  manner  adopted  or  acted  upon  the  deed,  with  liberty  to 
state  special  circumstances.  Continue  the  order  for  receiyer.  Dismiss 
rest  of  original  bill .  The  decree  to  be  without  prejudice  to  the  rights 
of  any  creditors  or  creditor,  who  may  be  found  to  have  adopted  or 
acted  on  the  deed. 

In  the  supplemental  suit,  decree  against  Padwick  and  Hunt  for 
account,  and  for  sale  of  the  real  estates  (a).  Reserve  further  direc- 
tions and  costs. 


(a)  See  Clare  v.  Wood,  4  Hare,  81. 
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SIMPSON  t;.  DENISON.  j^,,,  ^^^^ 

T2AthyiS:2Sth. 
HE  Oreat  Northern  Railway  Company  and  the  Amber-  The  object  of 
ffctte,  NoUingham,  and  Boston,  and  Eastern  Junction  Rail-  onhl  Ran!**"'* 
way  Company,  entered  into  an  agreement  of  the  6th  of  way>  Clauses 

•»«-         tr^^A      1  /.     1  .  "I  <•      1    •  Consolidation 

May,  1852,  the  terms  of  which  were  set  forth  m  a  memo-  Act,  (8  vict 
randnm,  which  was  as  follows :—  en^tie  "n^ 

Bailway  Com- 

"  The  Oreat  Northern  Railway  Company  to  give  the  fol-  g^y  ^^^'^- 
lowing  terms,  bearing  harmless  the  Ambergate  Railway  pauing  of  their 
Company  against  all  liabilities,  whether  of  canals  or  other-  Umiu  of  the 
wise.    The  Orea;t  Northern  RaUway  Company,  untU  an  SS^^^Sy, 
Act  of  Parliament  can  be  obtained,  to  work  the  traffic  of  V!^  ^^  j^\ 

n    -I  r>i  n  cidents  which 

the  Ambergaie  Railway  Company  from  the  1st  of  July  ordinarily  at- 

next,  and  to  pay  to  the  Ambergate  Railway  Company  such  power  M>ass- 

tolls  as  will,  after  answering  all  expenses  and  liabilities,  ^jS^toppSir 

fiimish  a  dividend  of  4Z.  per  cent  on  the  paid-up  share  ca-  **  *^«  stations 

on  the  line, 

pital  of  the  Ambergate  Railway  Company;  and,  as  soon  as  and  carrying 
an  Act  of  Parliament  can  be  obtained,  will  guarantee  a  ^SSTtoand*** 
dividend  of  4f.  per  cent,  upon  such  capital.    The  Oreat  ^"^""^Buttt 
Northern  Railway  Company  to  apply,  at  their  own  expense,  does  not  enable 
for  an  Act  of  Parliament  to  ratify  such  arrangement;  and,  Company,  un- 
in  case  such  Act  is  not  obtained  in  the  first  session,  the  p^Sg^^erthe 
application  to  be  renewed,  always  at  the  expense  of  the  Hn*  of  another 
Greai  Northern  Railway  Company,  unless  the  same  be  lost  cany  the  whole 
by  default  of  the  Ambergate  Company.     The  Oreat  North-  Jhe  oUier  Ax- 
em  Railway  Company  to  have  the  privilege  of  paying  off  ^^^^^^y^^^ 

to  pass. 

An  agreement  by  one  Railway  Company  for  the  payment  to  another  of  such  an  amount  as  will, 
af^  answering  all  expenses  and  liabilities,  furnish  a  certain  dividend  on  the  paid-up  capital  of 
such  other  Company,  is  not  an  agreement  for  the  payment  of  a  toll  within  the  meaning  of  the  87th 
section  of  the  Railways  Clauses  Consolidation  Act 

It  is  not  lawful  to  apply  the  funds  of  a  Company  in  an  application  to  Parliament  for  powers  to 
extend  the  business  of  the  Company  beyond  the  objects  for  which  it  was  constituted,  and  the 
Coort  will  interfiere,  by  injunction,  at  the  suit  of  a  shareholder  to  restrain  any  such  application. 

The  same  principles  which  regulate  the  rights  of  parties  ui  ordinary  partnerships,  are  applicable 
in  determining  the  duties  of  the  managing  bodies  in  Joint-stock  Companies  as  between  them  and 
members  of  such  Companies. 

e2 
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1862.  the  Ambergate  shareholders  at  par,  on  giving  six  months' 
notice  at  anj  time  after  the  obtaining  of  the  Act  No  fur- 
ther call  to  be  made  on  the  Ambergate  shares.'' 

Statemau.  The  Plaintiffs  in  this  suit  were  some  of  the  shareholders 
of  the  Oreat  Northern  Railway  Company,  suing  on  behalf 
of  themselves  and  the  other  shareholders  of  the  Company, 
against  the  Defendants  who  were  the  directors  personally, 
against  the  Comp*any  in  its  corporate  capacity,  and  against 
the  Ambergate  Company;  and  it  prayed  an  injunction  to 
restrain  the  directors  and  the  Company  from  working  the 
traffic  of  the  Ambergate  Company,  and  from  applying  any 
of  the  funds  of  the  Oreat  Northern  Company  to  the  pay- 
ment or  answering  of  the  liabilities  of  the  Ambergate  Com- 
pany in  respect  of  the  Orantham  and  Nottingham  Canals, 
or  any  other  liabilities  of  the  last-mentioned  Company,  or 
in  indemnifying  the  same  Company  against  all  or  any  of 
their  liabilities,  whether  of  canals  or  otherwise,  or  in  or  to- 
wards paying  to  the  same  Company  such  sum  as  would, 
after  answering  all  expenses  and  liabilities,  furnish  a  divi- 
dend of  42.  per  cent  on  the  paid-up  share  capital  of  the 
same  Company,  or  in  paying  under  or  in  pursuance  of  the 
agreement  of  the  6th  of  May,  1852,  or  the  arrangement  in- 
tended to  be  thereby  made,  any  other  sum  of  money  what- 
ever to  the  same  Company,  or  in  applying  for  or  en- 
deavouring to  obtain  an  Act  of  Parliament  to  ratify  the 
said  agreement  or  the  arrangement  intended  to  be  thereby 
made,  or  any  similar  arrangement  contained  or  to  be  con- 
tained in  any  deed  that  was  then  or  might  thereafter  be  pre- 
pared to  cany  out  such  arrangement,  with  or  without  any 
variations,  additions,  or  modifications,  consistent  with  the 
scope  of  such  arrangement;  and  also  from  pledging  tbe 
credit  of  the  Oreat  Northern  Railway  Company  for  all 
or  any  of  the  above  purposes. 

The  motion  for  the  injunction  was  made  in  the  terms  of 
the  prayer. 
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Sir  F.  P.  Wood  and  Mr.  JesaeU  for  the  Plaintifi.— The 
agreement,  which  the  motion  seeks  to  restrain  the  De- 
fendants from  canying  into  effect,  is,  in  fact,  an  attempt 
bj  one  Company  to  purchase  the  rights  which  Parliament 
has  conferred  upon  another,  without  the  authority  of  Par- 
liament This  is  unlawful:  Beman  y.  Itufford(a),  The 
Great  Northern  Railway  Campcmy  y.  The  JEcutem  Coun- 
ties Railway  Company  Qi).  The  agreement  is,  moreoyer, 
dearlj  an  attempt  to  diyert,  or  the  prosecution  of  the 
agreement  would  amount  to  a  diyersion  of,  the  funds  of 
the  Company  to  purposes  other  than  those  for  which  they 
were  subscribed,  which  this  Court  wiU  restrain:  Cdnutn 
T.  The  Ecutem  Counties  Railway  Company  (c),  The  At- 
ton^ef-General  v.  Andrevjs  (d),  Munt  v.  The  Shrewabury 
aad  Chester  Railway  Company  (e),  The  Attomey-Oeneral 
T.  The  Guardians  of  the  Poor  of  Southampton  (/),  The 
Great  Western  Railway  Company  y.  Rvshout  (g). 


1868. 


SiaUmenl, 


Mr.  BeiheU,  Mr.  RoU,  and  Mr.  Denison,  for  the  Defend- 
ants.—The  agreement  is,  in  effect,  to  do  no  more  than  the 
I^islature  may  sanction.  The  payment  to  be  made  to 
the  Amberyate  Company  for  the  use  of  the  line  is  nothing 
more  than  a  toll,  calculated  in  a  special  form;  and  such  a 
tf'U  is  within  the  powers  of  the  Oreai  Northern  Company 
to  pay,  and  of  the  Ambergate  Company  to  accept.  Agree- 
ments of  this  nature  between  Railway  Companies  are  pro- 
vided for  and  sanctioned  by  the  87th  section  of  the  Gene- 
ral Act  (8  &  9  Vict  c.  20).  That  Act  leayes  the  Companies 
entirely  firee  to  regulate  the  tolls,  conditions,  and  restric- 
tions npon  which  they  are  to  pass  oyer  each  other's  rail- 
way as.  they  may  think  most  for  their  respectiye  benefit. 
It  is  within  the  duties  of  the  directors  of  the  Oreai  North' 


(a)  1  Sim.,  N.  S.,  560. 
(h)  9  Hare,  906. 

(c)  10  Bear.  1. 

(d)  2H.&T.431. 


(e)  13  Beay.  1. 
(/)  17  Sim.  6. 
(^)  5  De  Q.  &  S.  290. 
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1852. 
8iMpaoN 

DiNZSON. 

Argument, 


em  Railway  Company  to  take  all  necessary  steps  for  suc- 
cessfully developing  tbe  undertaking  for  which  the  Company 
was  constituted,  and  for  that  purpose  to  obtain  any  proper 
extension  of  their  parliamentary  powers.  This  authority 
is  incidental  to  the  office  of  directors  of  the  Company  : 
The  Oreab  Western  Railway  Company  v.  The  Birmingham 
and  Oxford  Junction  Railtuay  Company  (a),  Ware  v.  Orand 
Junction  Waterworks  Company  (6),  Bright  v.  North  (c), 
Stevens  v.  The  South  Devon  Railway  Company  (d),  Cohen 
V.  Wilkinson  (e).  There  is  no  contest  on  the  fact  that  the 
proposed  arrangement  will  be  beneficial  to  the  Oreai  North- 
ern Company;  there  is  no  immediate  mischief  to  be  ap- 
prehended from  proceeding  with  the  arrangement  in  the 
interim ;  and  the  Court  will  not,  in  such  a  case,  interpose 
on  the  application  of  one  or  two  persons,  who  have,  there 
is  no  doubt,  other  motiyes  than  those  of  seeking  the  bene- 
fit of  the  body  on  whose  behalf  they  ostensibly  sue. 

Mr.  Baily  for  the  Ambergate  Company. 


Judgment.      ViCE-ChANCBLLOB  : — 

The  first  question  to  be  considered  upon  this  motion  is, 
what  are  the  general  principles  which  ought  to  be  applied 
to  cases  of  this  nature;  and  I  take  it  to  be  well  settled, 
that  the  principles  which  are  to  govern  such  cases  between 
the  members  of  large  Companies,  are  the  same  as  those 
which  regulate  the  rights  in  ordinary  partnerships.  How, 
then,  would  this  case  have  stood  if  it  had  been  the  case  of 
an  ordinary  limited  partnership? 


Now,  these  Companies  are  formed  for  the  special  pur- 
pose of  making  railways  between  certain  places,   with 


(a)  2  Ph.  697. 

(6)  2  Buss.  &  My.  470. 

(c)  2  Ph.  216. 


id)  13Beav.48. 
(e)   12  Beav.  125. 
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power  to  carry  passengers  and  goods  between  those  places ; 
and  in  the  case  of  an  ordinary  partnership,  formed  for 
such  porposesy  I  think  it  is  clear  that  no  majority  of 
the  partners  could  by  any  means  bind  the  minority  to 
make  a  railway,  or  to  carry  upon  a  railway  between  other 
and  different  places.  If  a  partnership  be  entered  into  be* 
tween  a  limited  number  of  persons  for  the  purpose  of 
making  a  railway  between  certain  points,  and  those  per- 
sons are  empowered  to  carry  on  the  railway  so  to  be 
made,  I  take  it  to  be  perfectly  clear  that  no  majority  of 
the  partners  could  bind  the  minority  to  make  the  railway 
between  di£Ferent  points,  or  to  extend  that  railway  to  dif- 
ferent  places,  and  to  become  carriers  between  the  different 
places  to  which  the  railway  might  be  extended.  For  ex- 
ample— suppose  a  contract  between  a  limited  number  of 
persons  to  trade  between  London  and  Oporto  in  any  par- 
ticular description  of  merchandise,  it  would  not  be  com- 
petent to  any  majority  of  the  partners  to  bind  the  mino- 
rity to  trade  between  London  and  Lidnmy  or  between 
other  and  different  places,  though  the  trade  were  of  the 
same  nature  and  description. 


1S5S. 


Another  illustration  of  the  same  principle  was  referred 
to  in  the  argument, — ^that  of  horsing  coaches,  which,  as  it 
was  said,  is  somewhat  similar  to  the  present  case.  Sup- 
pose a  conti^ct  to  be  entered  into  between  a  limited  num- 
ber of  persons  to  horse  a  coach  between  London  and  Bath, 
the  majority  of  such  persons  could  not  bind  the  minority 
to  horse  the  coach  between  Bath  and  Exeter.  This  is  the 
general  principle  which  must  be  applied  in  the  case  which 
u  now  before  mei 


If  the  case,  therefore,  rested  here,  I  shoidd  feel  no  doubt 
upon  the  subject;  but  in  applying  the  principle  to  which  I 
We  referred,  it  is  necessary  to  consider  all  the  terms  of 
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1862. 


Judffmenl. 


the  partnership.  Now  the  General  Act  (a)  proYides,  that  ^^  it 
shall  be  lawful  for  the  Company  from  time  to  time  to  en- 
ter into  any  contract  with  any  other  Company,  being  the 
owners  or  lessees  or  in  possession  of  any  other  railway, 
for  the  passage  oyer  or  along  the  railway,  by  the  Special 
Act  authorised  to  be  made,  of  any  engines,  coaches,  wag- 
gons, or  other  carriages  of  any  other  Company,  or  which 
shall  pass  over  any  other  line  of  railway;  or  for  the  pas- 
sage over  any  other  line  of  railway  of  any  engines,  coaches, 
waggons,  or  other  carriages  of  the  Company,  or  which  shall 
pass  over  their  line  of  railway,  upon  the  payment  of  such 
tolls,  and  under  such  conditions  and  restrictions,  as  may 
be  mutually  agreed  upon ;  and  for  the  purpose  aforesaid, 
it  shall  be  lawful  for  the  respective  parties  to  enter  into 
any  contract  for  the  division  or  apportionment  of  the  tolls 
to  be  taken  upon  their  respective  railways  "  (6).  This  be- 
ing a  general  enactment  applicable  to  all  Railway  Com- 
panies, every  person  who  becomes  a  shareholder  in  such  a 
Company  must  be  considered  as  holding,  and  contracting 
to  hold,  those  shares,  subject  to  the  provisions  of  this  sta- 
tute, and,  therefore,  it  is  necessary  to  consider  what  is  the 
effect  of  the  clause. 


It  is  argued  for  the  Plaintiffs,  that  the  effect  of  that 
clause  is  merely  to  give  to  one  Company  a  right  to  con- 
tract for  passing  over  the  line  of  another  Company;  and 
that  it  cannot  give  to  any  Company  the  right  to  take  up 
and  carry  passengers  and  goods  upon  the  line  which  is  to 
be  so  passed  over.  This,  I  confess,  appears  to  me  to  be  a 
narrow  construction  of  that  clause  of  the  Act  of  Parlia- 
ment The  object  of  the  clause  is  plainly  to  enable  the 
trains  of  one  Company  to  pass  to  the  limits  of  the  railway 
of  another  Company,  so  as  to  avoid  the  necessity  of  chang- 


(a)  Stat.  8  &  9  Vict.  c.  20,  (The  Railways  Clauses  Consolidation  Act). 
(b)  Sect.  87. 
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ingthe  trains  at  the  point  of  tenninus  of  each  of  seyend        isdi. 
rulwayB.     That  being  the  object  of  the  clause,  take  the 
present  case, — ^thc  Qreat  Northern  Railway  stops  at  QranU 
haMj — ^that  is  the  point  where  the  torn  is  intended  to  take 
pkce;  supponng  another  railway  to  go  on  from  Qraniham    •^•*"'**'- 
to  Yorky  the  object  of  this  clause  in  the  Act  would  be  to 
enable  the  trains  of  the  Oreat  Northern  Company  so  going 
to  Orantham^  to  pass  on  from  Orantham  to  York.    That 
vould  be  the  precise  object  and  effect  of  the  clause;  and  if 
that  be  so,  it  must  be  within  the  contemplation  of  the 
legishtture,  that  they  might  contract  for  the  right  to  stop 
at  stations  on  the  line  over  which  they  are  to  pass;  and  if 
thej  are  to  be  at  liberty  to  stop  as  well  as  to  pass,  I  think 
it  would  be  exceedingly  di£Scu1t  to  say  that  they  are  not 
also  to  be  at  liberty  to  take  up  passengers  and  goods  at 
the  points  at  which  they  are  enabled  and  empowered  to 
stop.    I  think  it  cannot  be  said,  that,  haying  the  right  to 
stop,  they  should  not  be  able  to  contract  for  the  right  to 
take  up  passengers  and  goods.    I  think  that ''  passing  oyer" 
in  the  87th  section  of  the  Railways  Clauses  Act,  must  be 
construed  to  mean  passing,  with  the  incidents  which  or- 
dinarily attach  to  passing  oyer,  that  is  to  say,  the  incidents 
of  stopping  and  of  taking  up,  at  the  points  at  which  they 
do  stop,  both  passengers  and  goods. 

It  was  then  argued  for  the  Defendants,  that  this  right 
of  stopping  and  taking  up  passengers  and  goods  was  un- 
limited ;  and  that  they  might  bargain  to  carry  the  whole 
of  the.  traffic  of  the  railway  over  which  they  were  em- 
powered by  agreement  to  pasa     I  think  this  argument 
goes  too  far  also.    The  right,  in  my  opinion,  is  a  right  to 
agree  to  pass  over  any  other  line  of  railway  with  the  inci- 
dents of  passing  oyer;  but  not  a  right,  under  the  colour  of 
passing  oyer  another  line  of  railway,  to  acquire  the  trade 
of  the  Company  over  whose  lines  they  may  agree  to  pass. 
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The  question,  therefore,  in  this  case,  in  the  view  which 
I  take  of  it,  must  be  this:  whether  the  agreement  between 
the  two  Companies  is  a  bon&  fide  agreement,  entered  into 
for  the  purpose  of  passing  over  another  line  of  railway 
upon  the  terms  prescribed  in  the  Act,  or  is  an  agree- 
ment entered  into  between  the  Companies  for  another  and 
a  different  purpose, — as  for  the  purpose  of  acquiring  the 
trade  of  the  other  Railway  Company;  and  by  that  test  1 
think  the  question  as  to  the  injunction  upon  the  first  two 
points  must  be  tried. 


Now,  looking  at  the  agreement  itself,  I  entertain  no 
doubt  upon  it  Its  object  is  not  merely  to  acquire  the 
right  of  passing  from  Orantham  to  Nottingham  over  the 
line  of  the  Amberffote  Company,  with  the  usual  incidents 
of  passing  over,  and  of  taking  up  and  setting  down  pas- 
sengers and  goods,  but  it  is  to  acquire  the  whole  traffic  of 
the  AmbergcUe  Company.  This  was  clearly  meant  to  be 
the  result  when  the  Act  should  be  obtained ;  and  the  agree- 
ment draws  no  distinction  between  what  is  to  take  place 
before  the  obtaining  of  the  Act  and  what  is  afterwards  to 
take  place;  and  therefore,  looking  at  the  agreement  itself, 
I  entertain  no  doubt  that  this  is  not  an  agreement  entered 
into  for  the  bon&  fide  purpose  of  merely  acquiring  the 
right  to  pass  over  the  Ambergate  Railway,  within  the 
meaning  of  the  87th  section  of  the  Act. 


The  Defendants,  however,  feeling  probably  the  difficulty 
of  maintaining  the  case  upon  the  agreement  itself,  state 
by  their  affidavits  what  it  is  their  intention  to  do  before  the 
passing  of  the  Act,  and  they  state,  "  that  it  is  the  inten- 
tion of  the  Gfreat  Northern  Railway  Company,  from  the 
Ist  of  July  next,  until  an  Act  of  Parliament  can  be  ob- 
tained, to  work  the  trains  of  the  Oreat  Northern  Railway 
Company,  which  shall  pass  over  the  lines  of  the  Company 
contiguous  to  the  lines  of  the  Ambergate  Company,  over 
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the  line  of  the  AmbergcUe  Company,  in  confonnity  with 
such  rules  and  regulations  as  have  been  or  shall  have  been 
laid  down  or  established  by  the  Ambergate  Company;  and 
to  carry,  by  means  of  the  same  trains,  as  well  the  traffic 
of  the  Orea;t  Northern  Railway,  as  also  such  of  the  traffic 
of  the  Anibergixte  Company  as  can  be  conveniently  con- 
veyed and  accommodated  by  the  same  trains,  leaving  the 
Ambergate  Company  in  the  control  over  and  management 
of  their  line,  and  to  work  all  other  traffic  on  their  line; 
and  that  the  Qreat  Northern  Railway  Company  shall  pay 
to  the  Ambergoite  Company  in  respect  of  such  passage  of 
the  trains  of  the  Oreat  Northern  Railway  Company  over 
and  along  their  said  railway,  and  in  respect  of  the  traffic 
thereby  conveyed,  such  toll  as  will,  when  added  to  the 
profits  to  be  derived  by  the  Ambergate  Company  from  all 
other  traffic  and  sources,  after  answering  all  expenses  and 
annual  liabilities,  furnish  a  dividend  after  the  rate  of  42. 
per  cent,  per  annum  on  the  paid-up  share  capital  of  the 
Ambergate  Company." 


1853. 

SiMPflON 

V. 
DSNIflON. 

Judgment, 


This  statement  possibly  might  vary  the  case,  or  at  least 
induce  the  Court  to  qualify  any  injunction  which  it  might 
think  proper  to  grant,  if  the  agreement  were  in  other  re- 
spects within  the  powers  of  the  Act  of  Parliament;  but,  in 
my  opinion,  this  agreement  is  not  in  other  respects  within 
the  powers  of  the  Act.  The  Act  enables  two  Companies 
to  agree  for  the  one  to  pass  over  the  line  of  the  other, 
<'  upon  the  payment  of  such  tolls,  and  under  such  condi- 
tions and  restrictions,  as  may  be  mutually  agreed  upon;" 
but,  in  my  opinion,  what  is  agreed  to  be  paid  here  is  not 
toll  within  the  meaning  of  the  Act.  The  agreement  is, 
that  there  shall  be  a  payment  of  such  an  amount  as  will, 
after  answering  all  expenses  and  liabilities,  furnish  a  divi- 
dend of  42.  per  cent,  on  the  paid-up  share  capital  of  the 
A  mbergate  Company.  Tolls,  as  defined  in  the  dictionaries, 
are  "dues  receivable  for  the  liberty  of  passing  over  high- 
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1868.  ways,  public  or  private  ;'^  they  are  payments  connected  with 
the  passing  over,  and  are  therefore,  I  think,  to  be  measur- 
ed by  it  Upon  this  point,  my  attention  was  invited  to  the 
expression  **  tolls"  in  the  Act,  and  to  the  difficulty  which 
JudgmetU.  ^j^^  jjj  determining  what  is  the  true  meaning  of  the  word 
^'  tolls'"  in  the  87th  section.  I  perfectly  agree,  that  it  is  veiy 
difficult  to  say  how  the  tolls  are  to  be  fixed  within  the 
meaning  of  that  section ;  and  it  is  not  necessaiy  for  the 
present  purpose  to  decide  that  question.  It  is  sufficient 
for  the  present  purpose  to  say,  that  I  am  of  opinion  that 
this  mode  of  payment  is  not  a  toll  within  the  meaning  of 
the  Act  of  Parliament 


Toili  within  the  If  I  ^^ere  called  upon  to  give  any  opinion  upon  that  sub- 
lUflwayf  ject,  I  should,  as  at  present  advised,  say,  that  what  was 
^^Smi  Act,  meant  by  the  Act  was,  that  the  tolls  should  be  fixed  with 
■^^^^^•^  reference  to  the  number  of  carriages  which  pass  over  the 
to  the  number  railway  Under  the  terms  of  the  agreement, — the  payment 
of OTeRaflway  being  for  their  passing  over  the  railway,  both  by  the  ex- 
Sr^  Ae''^  pression  of  the  clause,  and  also  by  force  of  the  word  "  toll," 
W  of  another    ^hich  of  itsclf  imports  a  due  for  passing  over.    I  do  not, 

imuIwat  ConH 

pony,  under  however,  mean  to  prejudice  that  question  whenever  it  may 
agre^!«Dt  be-^  arise.  I  have  merely  thrown  out  that  consideration  in  or- 
SSUav  cl^-  ^®'  ^^^^  *^®  parties,  if  they  are  under  any  difficulty,  may 
consider  whether  the  Act  will  or  will  not  bear  that  con- 


Railway  Com- 
panies,— 
SemUe. 


struction.  All  I  can  say  upon  the  subject  is,  that  I  am 
very  clearly  of  opinion  that  this  is  not  a  toll  within  the 
meaning  of  the  statute. 

The  result,  therefore,  is,  that  the  agreement  which  has 
been  entered  into  between  the  two  Companies  is  not  with- 
in the  meaning  of  and  is  not  warranted  by  the  statute;  and 
that,  independently  of  the  statute,  it  could  not  be  a  valid 
agreement:  and  I  am  of  opinion,  therefore,  that  the  in- 
junction is  due  upon  the  first  two  points ;  qualifying,  how- 
ever, the  first  part  of  the  injunction  by  adding  the  words 
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''under  or  in  pnrsaance  of  the  agreement,  or  of  any  ar- 
rangement which  may  be  consequent  thereon.'' 

The  second  part  of  the  injunction  does  not  require  that 
qnalificadon;  for,  according  to  the  view  which  I  take  of 
tlie  case, — this  not  being  a  toll  within  the  meaning  of  the 
Act^— the  Qreat  NorOiem  Railway  Company  can  have  no 
ri^t  to  pay  any  of  the  liabilities  of  the  AmbergcUe  Com- 
pany. 


1868. 


The  remaining  part  of  the  injunction — ^the  third  head — 
is,  as  to  the  right  of  the  Cfreat  Northern  Railway  Company 
to  apply  their  funds  in  payment  of  the  expenses  incident 
to  an  application  to  Parliament  for  the  purpose  of  carrying 
out  this  arrangement;  and  upon  that  subject  the  case  of 
Ware  v.  The  Qrand  Junction  Water  Works  Company  {a)  was 
Teiy  properly  relied  upon  on  the  part  of  the  Defendants; 
but,  upon  carefully  reading  that  case,  I  do  not  observe  that 
the  distinction  between  going  to  Parliament  and  applying 
the  funds  of  the  Company  for  the  purpose  of  going  to  Parlia- 
ment, appears  to  have  been  much,  or  indeed  at  all,  consider- 
ed The  point  does  not  seem  to  have  been  called  to  Lord 
Brougham's  attention;  but  the  latter  cases  have,  I  think, 
veij  clearly  established  that  distinction, — a  distinction 
which  is,  in  my  opinion,  perfectly  well  founded.  I  will 
test  it  by  again  applying  the  principle  which  governs  the 
case  of  a  limited  partnership.  Could  one  partner  be  per- 
mitted to  use  the  funds  of  a  partnership  in  an  application 
to  Parliament  to  authorise  the  extension  of  the  trade  be- 
yond the  limits  prescribed  by  the  articles?  It  is  perfectly 
clear  that  he  could  not;  and  if  this  could  not  be  done  by 
ft  partner  in  a  limited  partnership,  extending  the  principle 
to  these  large  partnerships,  I  am  of  opinion  that  all  the 
members  cannot,  as  against  one  dissentient,  agree  that  the 


(a)  2  Rusa.  &  M  j.  470. 
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funds  of  the  Companj  shall  be  applied  to  a  purpose  not 
warranted  or  prorided  for  by  the  articles.  If  this  were  the 
case  of  an  agreement  between  parties  for  the  purpose  of 
carrying  on,  not  a  particular  trade  between  particular 
places,  but  a  general  trade  in  particular  articles,  I  should 
be  disposed  to  say,  that  the  effect  would  be  that  the  majo- 
rity of  the  partners,  all  having  agreed  to  carry  on  the  trade 
in  those  articles,  could  bind  the  minority  as  to  the  places 
between  which  that  trade  was  to  be  carried  on.  Where, 
however,  the  partnership  specifically  provides  for  carrying 
on  the  trade  between  certain  limits,  I  take  it,  that  no  ma- 
jority could  bind  the  minority  to  carry  it  on  between  dif- 
ferent limits.  I  think,  therefore,  no  maj(»ity  can  autho- 
rise an  application  of  partnership  funds  to  a  purpose  not 
warranted  by  the  partnership  contract. 

A  distinction  was  attempted  in  the  present  case  between 
an  application  to  Parliament  for  the  purpose,  as  it  was 
said,  of  carrying  out  the  purposes  of  the  partnership,  and 
an  application  to  Parliament  for  another  and  different  pur- 
pose than  the  purposes  of  the  partnership.  But  this  distinc- 
tion appeared  to  me  during  the  argument,  and  upon  further 
consideration  it  still  appears  to  me,  to  be  founded  altogether 
upon  a  fallacy;  for  the  purpose  of  the  partnership  is  not 
carrying  on  and  making  all  railways,  or  carrying  goods  and 
passengers  upon  all  railways,  but  the  purpose  is  the  mak- 
ing a  particular  railway  and  carrying  upon  that  particular 
railway.  It  is,  therefore,  a  limited  purpose;  and  the  intend- 
ed application  is  for  another  and  a  different  purpose  from 
that  which  is  prescribed  by  the  Act  under  which  the  Com- 
pany is  formed,  and  which  constitutes  the  partnership  deed 
of  the  Company.  I  am  of  opinion,  therefore,  that  the  in- 
junction is  also  due  upon  this  point,  but  not  to  the  extent 
to  which  it  is  asked.  Instead  of  restraining  the  use  of  the 
monies  of  the  Company  "in  applying  for  &c/'  (a),  I  think 


(a)  Supra,  p.  52. 
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it  should  be  "  in  applyisg  for  and  endeayouring  to  obtain         imj. 
an  Act  of  Parliament  to  ratify  the  said  agreement,  or  the 
airangement  intended  to  be  made  thereby;  and  also  from 
pledging  the  credit  of  the  Oreai  Northern  Railway  Com- 
pany for  all  or  any  of  the  above  purposes."  Jwigment, 


GRIEVES  V.  RAWLEY.  j^  jo^  ^ 

It  was  referred  to  the  Master  to  inquire  who  were  the  The  deMripti<m 
nephews  and  nieces  of  the  testator,  Joseph  Orteves.  radlS«M  in- 

dudes  the  child 
-.  of  a  brother  or 

It  appeared  that  the  testator's  father,  John  Orieves,  mar-  niter  of  the 
ried  Jane,  the  widow  of  one  Thomas  Scott,  by  whom  he  had  ^^  ^^^'^ 
three  children^  James,  William,  and  Joseph  the  testator. 
James  and  WiUiafn  died  leaving  children,  who  were  living 
at  the  death  of  Joseph  the  test-ator.  Jane,  the  mother, 
kad  a  son,  named  John  Scott,  by  Thomas  Scott,  her  first 
husband.  John  Scott,  the  half  brother  of  the  testator, 
had  one  child,  Mary  Scott,  who  survived  the  testator. 

# 

The  Master  found  that  the  nephews  and  nieces  of  the 
testator  were  the  children  of  James  and  William,  his  bro- 
thers of  the  whole  blood,  and  also  Mary  Scott,  the  child  of 
Join  Scott,  his  brother  of  the  half  blood.  The  nephews 
and  nieces  of  the  whole  blood  excepted  to  the  report  in 
respect  of  Mary  Scott. 


Sir  W.  P.  Wood  and  Mr.  Soutkgate  for  the  exception. —     Argvment. 
There  are  persons  who  strictly  and  properly  answer  the 
description  of  nephews  and  nieces;  and  the  general  prin- 
ciple of  law  applies,  that  other  persons,  not  entirely  with- 
in that  description,  cannot  be  introduced  into  the  class: 
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thus,  a  great- niece  cannot  take  under  a  gift  to  nephews 
and  nieces,  where  there  are  nephews  and  nieces  to  whom  the 
word  is  applicable :  Shelley  v.  Bryer  (a).  The  term  "grand- 
children "  does  not  include  "  great  grandchildren/'  Lord 
Oxford  V.  Churchill  (b) ;  "  children  "  does  not  include 
"grandchildren,"  Raddiffe  v.  BucMey  (c);  and  "  first  cou- 
sins or  cousins  german"  do  not  include  the  descendants  of 
a  first  cousin:  Sanderson  v.  Bayley  (d).  The  definition  of 
a  "brother,"  in  Dr.  Johnson's  Dictionary,  is,  "  one  bom  of 
the  same  mother  and  father;"  sister,  "  a  woman  bom  of 
the  same  parents,  correlative  to  brother;"  nephew,  "the 
son  of  a  brother  or  sister;"  niece,  "  the  daughter  of  a  bro- 
ther or  sister."  Mary  Scott  is  only  a  half  niece,  and  could 
not,  in  accurate  language,  be  otherwise  described  with  re- 
ference to  the  testator. 


Mr.  Hd)erden  for  Mary  Scott,  in  support  of  the  Master's 
report. — ^It  is  very  clear,  that  the  term  "  niece  "  includes 
a  niece  of  the  half  as  well  as  of  the  whole  blood.  It  would 
be  so  considered  in  common  intent,  and  there  is  no  autho- 
rity against  it;  on  the  contrary,  all  that  can  be  found  on 
the  point  is  in  favour  of  comprehending  the  half  blood  : 
Earl  of  Winchdsea  Y^Nordtffe  (e),  Doe  d.  Thwaites  v. 
Over  if). 


Judgment.      ViOB-ChANOBLLOE.— 

The  strict  question  to  be  decided  in  this  case  is,  whether 
the  daughter  of  a  half  brother  is  a  niece  of  the  testator 
within  the  meaning  of  the  decree.  Decrees  must,  I  appre- 
hend, be  construed  according  to  the  generally  imderstood 
meaning  of  the  words  which  are  used  in  them.  The  ques- 
tion, therefore,  is,  whether  the  child  of  a  half  brother  or 
sister  is  a  nephew  or  niece  within  the  generally  understood 


(a)  Jac.  207. 
(6)  3  V.  &  B.  69. 
(e)  10  Ves.  195. 


(d)  4  Mj.  &  Cr.  66. 
(«)  1  Vem.  437. 
(/)  1  Taunt.  263. 
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meaning  of  the  words.    I  think  the  question  must  be  aa* 
swered  in  the  affinnatiTe. 


In  the  description  of  nephews  and  nieces,  there  is  not, 
I  think,  any  distinction  generally  made  between  children  Jwlffmcni. 
of  whole  and  of  half  brothers  and  sistera  The  relation  of 
uncle  and  nephew  or  niece  is  of  course  founded  on  and 
derived  from  the  relation  between  the  uncle  and  the  pa- 
rent of  the  nephew  or  niece,  but  the  first-mentioned  relli- 
tion  is  80  generally  recognised  and  understood,  that,  in 
q)eaking  of  it,  the  nature  and  degree  of  the  second*men« 
tioned  relation  is  not,  I  think,  generally  regarded.  It 
would  for  instance,  as  I  conceive,  be  a  great  surprise  in 
any  one  to  be  told,  that  the  child  of  his  half  brother  or  sis- 
ttf  was  not  his  nephew  or  niece. 

The  argument  on  the  part  of  the  exceptant  was,  that 
the  nephew  or  niece  must  be  a  child  of  the  brother  or  sis- 
t^/and  that  tlie  relation  of  brother  and  sister  subsists 
only  where  both  the  parties  are  descended  from  the  same 
father  and  mother,  and  not  where  one  of  the  parties  has  a 
different  father  or  a  di£ferent  mother;  and  it  is  true,  that 
the  dictionaries  so  describe  the  relation  of  brother  and  sis- 
ter; but  this  argument  appears  to  me  to  be  open  to  two 
objections:  in  the  first  place,  it  goes  to  the  origin  of  the 
relation,  for  the  purpose  of  defining  a  class  which  is  gene* 
rally  recognised  and  defined  independent  of  its  origin; 
and,  in  the  second  place,  it  assumes  that  the  meaning 
which  IB  attributed  to  the  term  brother  and  sister  in  the 
dictionaries,  is  the  meaning  in  which  the  term  is  ordinarily 
used;  and  I  do  not  think  this  is  the  case.  I  think  that, 
in  general,  when  a  man  speaks  of  his  brothers  and  sisters, 
he  speaks  of  them,  not  with  reference  to  the  definition  of 
the  word  in  the  dictionary,  but  as  a  class,  standing  in  the 
same  relation  to  one  or  both  of  his  parents  as  he  himself 
stands  in.    Though  not  descended  from  the  same  parents, 

VOL  X.  F  H.  w. 
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the  parties  are,  as  is  said  in  the  ''Tennes  de  la  Ley  " (a), 
"after  a  sort  brothers/'  "brothers  by  the  father's  side," 
"brothers  by  one  mother;'"  and,  however  other  parties 
might  describe  them,  or  they  designate  themselves,  if  re- 
quired to  give  a  precise  description  of  the  nature  and  de- 
gree of  the  rektion  subsisting  between  them,  I  think  that, 
in  ordinary  parlance,  they  would  be  called,  and  would  call 
themselves^  brothers  and  sisters.  Suppose,  for  instance, 
il.,  a  member  of  a  family  consisting  of  sons  and  daughters 
of  the  father  by  different  marriages,  was  asked  the  ques- 
tion as  to  the  relation  between  him  and  A,  another  mem- 
ber of  the  same  family,  would  not  the  question  be — ^Is  B. 
your  whole  brother  or  sister,  or  your  half  brother  or  sis- 
ter;  and  would  not  the  answer  be  in  similar  terms?  Both 
the  party  questioning  and  the  party  questioned  would 
thus  call  B.  a  brother  or  sister,  but  each  would  distinguish 
the  character  and  degree  of  the  relation. 


It  was  pressed  in  support  of  the  exception,  that^  if  there 
were  persons  accurately  answering  the  description  con- 
tained in  the  will,  others  who  did  not  accurately  answer 
it  could  not  be  let  in;  and  I  agree  to  the  argument:  but 
I  do  not  think  it  applies  to  the  present  case.  It  assumes, 
that  the  description  contained  in  the  will  is  of  nephews 
and  nieces  of  the  whole  blood,  and  of  the  whole  blood 
only.  For  the  same  reason,  I  do  not  think  that  the  cases 
cited  by  the  exceptant  govern  the  present  case;  but  I 
think  the  case  of  Cotton  v.  Scarancke  (b),  to  which  I  re- 
ferred in  the  course  of  the  argument,  and  which  is  in  favour 
of  the  conclusion  at  which  I  have  arrived,  goes  far  to  de- 
cide it  I  am  of  opinion,  therefore,  that  the  exception 
must  be  overruled. 


(a)  Page  123,  tit.  Half  Blood  (Demy  Sangue).        (b)  1  Madd.  45. 
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ONSLOW V.  LORD  LONDESBOROUGH.  ^A^.St' 

A  SPECIAL  case. — The  question  was,  whether  a  cove-  An  agnenMnt 
But  for  the  production  of  title  deeds,  stipulated  for  and  ^|^^,ut 
agreed  to  be  given  by  articles  of  agreement  for  the  sale  of  J^^^^. 
mestate  caUed  ''the  BxAUh  estate/'  ought  to  be  entered,  vend  to  the 
into  bj  the  Defendant  Lord  L(mdeAonnig\  or  by  the  other  Sie  ecmipietion 
Defendante  fiKr  WiUiam  MeredUh  SomerviUey  Hmry  Freds-  b^f i  a!2^ 
ridfc  Sfep&ansofi^  and  John  Benbow.  nbtad  aIm  to 

other  propor^ 
belonging  to 

Bj indentures  of  lease  and  release  and  settlement,  the  ^^JduMn*^^ 
rdeaae  and  settlement  being  dated  the  19th  of  September,  i^^  •"** 

"  *  into,  or  proeore 

1816,  two  estates,  called  ''the  Rxtby  estate"'  and  "the  to  be  entered 
BmiA  estate,"'  were  conveyed  to  Arthur  Oeorge  Earl  of  more^]^ 
Ofwfow,  one  of  the  Plaintifis,  and  Ji^n  HaU,  their  heirs  ^^J^f^^ 
»d  assigns,  to  the  use  of  trustees,  for  a  term  of  1000  years,  coTennnu  with 

t,  m  ,  •  -i*!  •      ****  Tendon  for 

apon  trust  for  raismg  certain  monies  for  the  purposes  in  the  production 
the  settlement  mentioned,  and  subject  thereto  to  the  use  ^^  of^^ 
rffihoori  Mainwaring  Ondow,  for  his  life,  with  remain-  p^J^JiiJ''*^ 
deis  oyer.    And  in  the  same  settlement  was  contained  a  tnuteet,  and 
ooYenant  for  the  surrender  of  certain  copyhold  estates  to  contract  in  par- 
the  use  oi  Arthur  George  Earl  of  Ondow,  and  John  Hall,  ^J^tiht 
their  heirs  and  assigns,  upon  the  trusts  declared  thereof  ^^  ^  ^^ 

testator*  for  toe 

by  the  same  settlement.    By  a  deed  of  the  19th  of  June,  in?estment  of 
1835,  the  Pkintiff  James  Middiekm  HaU  was  appointed  J^Lto  bihe 
a  trustee  of  the  settlement  in  the  place  of  John  HaU,  ^^^^ 
deceased    The  Plaintiffs  Lord  Ondow  and  John  Middle'  Ued  to  certain 
Urn  HaU  were  admitted  to  the  copyhold  estates  comprised  ^t^flffe, 

with  remainder 
over  in  itrict  lettlement  The  estate  wai  conreyed  by  the  vendors  to  the  purchasers  to  the  nses 
^«dand  by  the  will  of  their  testator  :~/f«U,  that  the  agreement  to  enter  into  a  proper  and  soffi- 
oent  covenant  for  the  production  of  the  deeds,  did  not  mean  that  the  Tendors  should  be  entitled  to 
a oncomt  which  would  secore  to  them  their  production  at  all  times  and  under  all  circumstances; 
tbt  the  rad  *  sufficient*  was  connected  with  the  word  *  proper*;  that  the  extent  and  sufficiency  of 
^  corenaat  must  in  a  gnat  degree  depend  on  Uie  mode  in  which  the  conToyance  was  taken ;  that 
«dasecs  to  nses  do  not  stand  in  a  worse  poation  than  trustees,  who,  according  to  the  ordinary  rule 
^the  Gout,  are  lequii^  to  coTenant  for  their  own  acts  only ;  and  diat  the  Court  would  not  compel 
^  poichssen,  who  were  only  releasees  to  uses,-— especially  after  the  uses  were  executed  by  the 
Mtttte,— te  enter  into  such  corenants. 

f2 
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1862.        in  the  settlement  of  1816,  upon  the  trusts  declared  by  that 
^^Z^      settlement. 

V. 

BOROUGH.  The  Rovith  and  the  Ruby  estates  comprised  in  the  settle- 
Suuement.  nient  of  1816  having  been  subject  to  incumbrances,  which 
were  raisable  by  means  of  the  term  of  1000  years,  and 
which  could  not  be  raised  otherwise  than  by  means  of 
that  term,  a  private  Act  of  Parliament  was  obtained  in 
the  9th  of  the  Queen,  by  which  the  Routh  estate,  and 
the  inheritance  thereof  in  fee  simple,  were  vested  in  the 
Plaintiffs  ThoTnaa  Crawley  Ondow  and  Oeorge  Augustus 
Crawley  Onslow,  their  heirs  and  assigns,  freed  and  ab- 
solutely discharged  from  the  uses,  trusts,  limitatidns,  pro- 
visions, and  declarations  of  the  settlement  of  1816,  upon 
trust,  with  the  consent  of  Edward  Mainwaring  Main- 
waring  EUisker  Onslow,  during  his  life,  and,  after  his 
decease,  with  such  consent  as  in  the  said  Act  mentioned 
(but  subject  and  without  prejudice  to  the  several  mort- 
gages and  other  charges  thereon  and  raisable  thereout, 
under  the  trusts  of  the  term  of  1000  years),  to  sell  the 
Rou/th  estate,  or  such  part  or  parts  thereof  as  the  said 
trustees  or  trustee  should,  in  their  or  his  discretion,  with 
such  consent  as  aforesaid,  from  time  to  time  think  pro- 
per, and  to  make,  do,  and  execute  all  such  acts,  deeds,  con- 
veyances, surrenders  and  assurances,  matters,  and  things 
whatsoever,  as  should  be  requisite  or  proper  for  the  pur- 
pose of  effectuating  and  completing  such  sale  or  sales. 

In  pursuance  of  the  trust  created  by  this  Act  of  Parlia- 
ment, the  Plaintiffs,  Thomas  Crawley  Ondow  emd  Oeorge 
Augustus  Crawley  Ondow,  on  the  6th  of  August,  1850, 
agreed  to  sell  the  estates  comprised  in  the  Act  to  the  De- 
fendants Sir  William  Meredith  SomervUle,  Henry  Frederick 
Stephenson,  and  John  Benbow;  and  it  was  upon  this  agree- 
ment, taken  in  connection  with  the  conveyances  made 
under  it,  that  the  question  in  the  present  case  arose. 
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The  agreement  recited,  that  the  vendors,  as  trastees        18/^2. 
named  in  the  Act  of  Parliament,  had  contracted  with  the       qj^^^^^ 
purchasers  for  the  absolute  sale  to  them  of  the  Routh  «. 

estate,  with  die  appurtenances  and  the  advowson  of  the  morouch. 
rectoiy  oftBotUh,  and  the  several  messuages  and  heredita*  siaiaiieni. 
meats  diereinafler  mentioned,  in  fee  simple,  free  from  in- 
eumbranoes  (except  as  thereinafter  mentioned)  at  the  price 
of  69,0O(M.,  inclusive  of  the  timber  thereon,  and  the  land- 
lord's improvements;  and  it  was  thereby  agreed  between 
the  Tenders  and  purchasers,  that  the  title  deeds  and  docu- 
ments relating  to  the  said  manor,  advowson,  messuages, 
and  hereditaments,  which  were  in  the  possession  or  power 
of  the  vradors^  should,  up<m  the  completion  of  the  said 
fide,  be  delivered  to  the  purchasers;  but  as  the  same  also 
related  to  other  estates  belonging  to  the  vendors,  the  pur- 
chasers should  enter  into,  or  procure  to  be  entered  into, 
one  or  more  proper  and  sufficient  covenant  or  coyenants 
vith  ike  vendors  or  such  other  persons  as  they  might  di* 
rect,  for  the  production  and  delivery  of  copies  of  the  said 
deeds  and  documents;  and  that  the  costs  of  any  such  deed 
or  deeds  of  covenant  as  aforesaid  should  be  paid  by  the 
vendors. 

The  Defendants,  Sir  William  Meredith  Sotfiermlle,  Henry 
Frederidc  Stephensofiy  and  John  Benbow,  were  trustees  un- 
der the  will  of  Mr.  Denieon,  who  died  on  the  2nd  of  August, 
1849,  having  by  his  will,  dated  in  August,  1848,  devised 
aU  his  estates  in  the  counties  of  York  and  Surrey  to  the 
use  of  his  nephew  Lord  Londeeboroughy  and  his  assigns,  for 
his  life,  without  impeachment  of  waste,  with  divers  re- 
mainders over  in  strict  settlement;  and  in  the  said  will 
was  a  proviso,  that  if  any  person,  whom  the  said  testator 
had  made  tenant  in  tail  of  the  estates  thereinafter  directed 
to  be  purchased  with  his  (the  testator's)  residuaiy  personal 
estate,  was  or  were  then  bom,  or  should  thereafter  be  born 
in  his  lifetime  or  in  due  time  after  his  decease,  the  estate 
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1852.       0'  several  estates  in  tail  male  thereby  devised  to  each  sach 
"1"  V  "^     person  should  cease,  and  in  lieu  thereof  the  said  testator 

Onslow 

•   V.  devised  the  manors  and  hereditaments  therein  mentioned, 

^BOBOTOH.**^  for  such  estate  in  tail  male,  to  the  person  respectively 
Skumatt  ^^^®®  estate  in  tail  male  should  so  determine,  for  his  life, 
without  impeachment  of  waste,  with  remainder  to  the  use 
of  his  first  and  every  other  son  successively  according  to 
their  respective  seniorities  in  tail  male;  and  for  the  pur- 
pose of  preserving  the  contingent  remainders  thereinbefore 
created,  the  testator  devised  all  the  hereditaments  therein- 
before devised  to  the  use  of  any  person  during  his  life, 
from  and  after  the  determination  of  that  estate  by  any 
means  in  his  lifetime,  to  the  use  of  the  Defendants,  Sir 
William  Meredith  SomervUle,  Henry  Frederick  Stephermni 
and  John  BenbaWf  and  their  heirs,  during  the  life  of  the 
tenant  for  life  whose  estate  should  so  determine,  in  trust 
for  him,  and  by  the  usual  ways  and  means  to  preserve  the 
contingent  remainders  expectant  or  dependent  thereon. 
And  the  testator  gave  the  residue  of  his  personal  estate 
unto  Sir  WiUiam  Meredith  SomerwUe^  Henry  tredsrvk 
Stephemon,  and  John  Benbow,  their  executors,  &c,  upon 
trust,  after  payment  of  his  debts  and  legacies,  within  the 
space  often  years  after  his  decease,  or  sooner,  if  his  trus- 
tees could  find  a  proper  purchase  or  purchases,  to  lay  out 
the  residue  of  such  monies  in  the  purchase  of  estates  in 
fee  simple,  in  England^  Wales,  SooUand^  or  Ireland,  of  a 
clear  and  indefeasible  estate  of  inheritance;  or  of  any  copy- 
hold or  leasehold  lands  or  tenements  convenient  to  be  held 
therewith,  but  not  exceeding  the  proportion  therein  men- 
tioned, i^d  to  settle  and  assure  the  estates  so  to  be  pur- 
chased as  last  directed,  to  the  uses  and  for  the  trusts  and 
subject  to  the  powers  and  declarations  in  the  said  will  ex- 
pressed concerning  his  estates  in  York  and  Surrey.  The 
testator  died  in  August,  1849.  Lord  Londeebarough  was 
now  in  the  actual  possession  or  receipt  of  the  rents  of  the 
devised  estates. 
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The  purchase  agreement  of  the  6th  of  Augoati  1850, 
was^  80  far  as  respects  the  conveyance  of  the  RotUh  estate, 
completed  by  deeds  of  January,  1851;  by  which  that  estate 
was  conveyed  to  Sir  William  Meredith  Somervillej  Henry 
Frederick  Stephenson,  and  JoAn  Benbow,  to  the  uses  declare 
ed  by  the  will  of  Mr.  Deniaan;  and  the  title  deeds  were, 
in  pursuance  of  the  agreement,  delivered  to  Sir  WiUiam 
Meredith  SamerviUe,  Henry  Frederick  Stephenson,  and 
John  BenboWf  as  purchaser&  The  Plaintiffs  required  Sir 
TfiUiam  Meredith  SomervMe,  Henry  Frederick  Stephenson, 
and  John  Benbow,  the  releasees  to  uses  in  the  conveyance 
of  January,  1851 ,  to  execute  a  proper  deed  of  covenant  for 
the  production  of  the  title  deeds;  but  they  declined  to 
enter  into  such  covenant  themselves,  and,  with  the  assent 
of  Lord  Londesborouffh,  the  legal  tenant  for  life  under  the 
uses  of  the  same  conveyance,  offered  that  such  covenant 
should  be  entered  into  and  executed  by  him. 


1863. 
Onslow 

V. 

Lord  Londb«- 

BOROUOH. 

SialcmeaL 


Mr.  Danid,  for  the  Plaintiffs,  the  vendors. — ^The  cove- 
nant by  Lord  LondeAorough,  the  tenant  for  life,  would 
not  run  with  the  land,  and  would  not  be  sufficient;  and 
the  vendors  were  entitled  to  a  covenant  by  the  purchasers, 
the  trustees  of  Mr.  Denison'synSl,  to  whom  the  conveyance 
had  been  made. 

Mr.  jRoft,  for  the  purchasers. — ^The  argument  for  the 
Plaintiffs,  in  order  to  establish  their  title  to  the  covenant 
by  the  releasees  to  uses,  ought  at  least  to  establish,  not 
only  that  the  covenant  by  the  tenant  for  life  will  not  bind 
the  estate,  but  also  that  the  covenant  of  the  releasees  to 
uses  will  have  that  effect  They  have  no  estate.  A  cove- 
nant by  them  would  not  run  with  the  land,  and  would  not 
therefore  give  the  Plaintiffs  the  benefit  of  the  security  which 
they  claim.  The  argument,  however,  proceeds  on  the  as- 
sumption that  the  vendors  are  entitled  to  a  covenant  that 
will  for  all  future  time  bind  the  parties  in  whom  the  estate 


ArgumenL 
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185S. 

Onslow 

«. 

Lord  Londih- 

BOnOUGR. 

AryumenL 
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inay  be  vested.  The  agreement  does  not  go  to  that  extent 
It  must  be  construed  with  reference  to  the  situation  of 
the  parties  who  are  purchasers,  and  to  the  form  of  the  con- 
veyance which  they  may  take;  and,  in  the  drcumst^nces 
of  this  case,  the  vendors  are  entitled  to  the  covenant 
of  the  tenant  for  life  only:  Jenkin  v.  Peace(a),  Barclay 
V.  Raine{b),  Ridddl  v.  RiddeU(c)y  Roach  v.  Wadham{d), 
Ford  V.  Peering (e)f  Keppell  v.  Bailey (f)y  Spencer's  eaeeig), 
Sugden's  Vend.  &  Pur.  336,  Cona  Edit 


JudgmM.      ViCB-ChANCELLOE: — 

The  first  question  to  be  considered  in  this  case  appears 
to  me  to  be,  what  is  the  meaning  of  the  words  '^  one  or 
more  proper  and  sufficient  covenant  or  covenants,"  con- 
tained in  this  agreement,  and  particularly,  what  is  the 
meaning  to  be  attached  to  the  word  "  sufficient?"  Was  it 
meant  to  import  that  the  vendors  were  to  have  a  covenant 
or  covenants,  which,  at  all  times  and  in  all  circumstances, 
should  secure  to  them  the  production  of  the  deeds,  or 
merely  that  the  vendors  should  have  such  a  covenant  or 
covenants,  as,  according  to  the  ordinary  practice  and  the 
views  of  this  Court,  would  be  deemed  to  be  sufficient? 
This,  I  think,  must  be  determined  by  the  context  of  the 
agreement; — and  seeing  that  the  word  '*  sufficient"  is  con- 
nected with  the  word  "proper;"  that,  according  to  the 
provisions  of  the  agreement,  it  was  to  rest  with  the  pur- 
chasers to  whom  and  in  what  manner  the  conveyance  was 
to  be  taken;  and  that  the  extent  and  sufficiency  of  the 
covenant  must,  in  a  great  degree,  depend  upon  the  mode 
in  which  the  conveyance  might  be  taken; — I  think  that 


{a)  6  M.  &  W.  722. 
(h)  1  S.  &  S.  449. 

(c)  7  Sim.  629. 

(d)  6  East,  289. 


{e)  1  Ves.  jun.  76. 
(/)2My.&K.  517. 
ig)  5  Co.  16;  1  Smith's  Lead. 
C'as.  p.  27,  n. 
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the  void  '^8llffiGienV'  &8  QB^  in  the  agreement  with  refer- 
ence to  this  ooTenant,  must  be  taken  in  the  more  limited, 
and  not  in  the  extended  sense,  to  which  I  have  referred. 
It  must  be  taken  to  mean  ^*  sufficient''  with  reference  to  bobodqh. 
the  agreement  and  the  conveyance  to  be  made  under  it  judgmmu 
The  unqualified  stipulation  that  the  deeds  should  be  de- 
livered to  the  purchasers,  and  the  embarrassment  which 
might  arise  to  them  if  the  word  "  sufficient''  was  to  be 
construed  in  the  unlimited  sense  contended  for,  seems  to 
me  to  confirm  this  view  of  the  case. 

Assuming  then,  the  construction  which  I  have  put  up- 
on the  agreement  to  be  correct,  the  next  question  to  be 
considered  is,  what,  according  to  the  ordinary  practice 
and  the  yiews  of  this  Coiirt,  would  have  been  the  cove- 
nant or  covenants  for  production  to  be  entered  into  or 
procured  to  be  entered  into  by  the  purchasers  upon  a  con- 
rey ance  which  they  had  a  right  to  require  and  had  re- 
quired to  be  made  to  the  uses  of  Mr.  Denison's  will. 
Would  this  Court,  if  it  had  been  called  upon  to  execute 
the  agreement,  have  required  the  releasees  to  uses  to  en- 
ter into  the  covenant  or  covenants  for  production?  It 
is  contended  on  the  part  of  the  Plaintiffs,  the  vendors, 
that  the  covenant  would  have  been  to  be  entered  into 
by  the  releasees  to  uses,  because  it  is  said  it  would  then 
have  run  with  the  land.  Whether  the  burthen  of  a  cove- 
nant or  covenants  so  entered  into  would  have  run  with 
the  land  or  not,  is,  in  my  opinion,  a  veiy  nice  and  diffi- 
cult question,  on  which,  had  it  been  necessary  to  decide 
it,  I  should  have  thought  it  right  to  require  the  assistance 
of  a  common  law  Judge.  But  I  do  not  think  it  is  neces- 
sary to  decide  that  point.  The  true  question  in  this  view 
of  the  case  would,  in  my  opinion,  have  been,  not  whether 
the  covenant  or  covenants  entered  into  by  the  releasees 
to  uses  would  have  run  with  fhe  land,  but  whether  the 
vendors  conveying,  as  they  were  bound  to  do,  to  the  uses 
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of  Mr.  Deimon'a  will,  could  have  required  the  releasees  to 
uses  to  enter  into  such  a  covenant  or  covenants.  I  am  of 
opinion  that  this  Court  would  not  have  compelled  the  le- 

liOED  liONDB^    «  •  • 

BOBouoH.     leasees  to  uses  to  enter  into  such  a  covenant  or  covenanta 


The  ordinary  practice  and  the  ordinary  rule  of  the 
Court  is,  that  trustees  covenant  against  their  own  acts 
only;  and  I  do  not  think  that  releasees  to  uses  can  be  con- 
sidered to  stand  in  a  worse  position  than  trustees. 

It  may  be  said,  that  the  trustees  of  Mr.  Denison's  will, 
being  themselves  the  releasees  to  uses,  the  right  to  the 
covenant  from  them  would  depend  upon  their  agreement, 
and  not  upon  any  ordinary  practice  or  rule;  but,  in  addi- 
tion to  what  I  have  already  observed  upon  this  subject,  it 
is  to  be  remembered  that  the  agreement  is  to  enter  into  the 
covenant,  or  procure  it  to  be  entered  into;  and,  suppose 
other  persons  had  been  named  in  the  conveyance  as  the  re- 
leasees to  uses,  could  Mr.  Denison's  trustees  have  been 
compelled  to  procure,  and  could  they  have  procured,  those 
other  persons  to  enter  into  the  covenant? 

There  are  two  most  important  considerations  connected 
with  this  view  of  the  case — ^the  liabilities  which  would  be 
consequent  upon  the  covenant,  and  the  rights  of  the  cestui 
que  use  under  Mr.  Denison's  wilL  As  to  the  liabilities 
consequent  upon  the  covenant, — ^suppose  the  deeds  to  be 
lost  or  destroyed,  would  not  the  releasees  to  uses  be  liable 
in  damages,  and  how  are  those  damages  to  be  recouped  to 
them?  The  statute  has  executed  the  use,  and  they  have 
no  estate  to  answer  the  damages;  and,  as  to  the  rights  of 
the  cestui  que  use  under  Mr.  Denison's  will,  I  think,  that, 
notwithstanding  some  early  cases  upon  the  subject,  the 
cestui  que  use  would  probably  now  be  held  entitled  at  law 
to  the  deeds;  and,  at  all  events,  this  would  be  a  question. 
And  would  this  Court  place  the  releasees  to  uses  in  this 
position,  that  they  should  be  liable  to  be  sued  at  law  by  the 
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cestui  que  use  for  detaining  the  deeds,  and  ahonid  be  1858. 
diiTen  to  assert  in  this  Court  an  equity  to  retain  them 
upon  the  ground  of  the  covenant  into  which  they  had  en- 
toed?  It  is  not»  I  think,  even  clear  that  such  an  equity 
would  hold,  at  least  in  favour  of  the  trustees  themselves, 
taking  them  to  be  the  releasees ;  for  the  equity  would  arise 
oot  of  the  contract^  and  it  might  perhaps  b^  said,  that  it 
was  a  breach  of  duty  in  them  to  have  so  contracted  as  to 
hsTe  deprived  the  cestuis  que  use  of  their  legal  rij^t  I 
tliink,  therefore,  that  this  Court  would  not  have  compelled 
the  releasees  to  uses  to  enter  into  this  covenant  for  pro- 
daction.  Whether  it  would  have  enforced  the  contract  at 
all  if  the  vendors  could  not  obtain  a  covenant  for  produc- 
tion nmning  with  the  land  may  be  another  question;  but 
it  isnimecessary  to  consider  this,  as  the  contract  has  been 
completed  as  to  the  estate  by  conveyances;  and  this  brings 
me  to  a  point  which  appears  to  me  to  be  decisive  upon  the 
qnestion  submitted  by  this  case.  These  estates  have  been 
conyeyed  to  legal  uses.  The  statute  has  executed  those 
Bsea.  The  l^al  estate  has  passed  to  Lord  Londetboraugh, 
and  the  subsequent  uses,  so  far  as  they  are  in  esse,  are 
serred.  How  can  any  covenant,  entered  into  by  the  re- 
leasees, who  have  not  the  legal  estate,  run  with  the  land? 
Sappose  the  conveyance  had  been  taken  to  the  trustees 
themselves,  and  they  had  conveyed  to  the  uses  of  Mr.  Denir 
was  will, — ^no  covenant  for  production  entered  into  by 
them  after  they  had  conveyed,  could,  as  I  conceive,  have 
nm  with  the  land;  and  I  do  not  see  how  the  case  is  differ- 
ed by  the  circumstance  of  the  estate  passing  by  the  opera- 
tion of  the  statute  and  not  by  the  conveyance  of  the  trus- 
tees. Under  the  circumstances  of  this  case,  therefore,  I 
am  of  opinion  that  the  Plaintiffs,  the  vendors,  must  be 
satisfied  with  the  covenant  of  Lord  Landeabarough;  and  I 
must  declare  accordingly. 
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1852. 


June^rd,  GRICE  V.  SHAW. 

JtUy  \7th. 

Where  the  te-    A  CLAUL—John  BtiggSy  by  his  wUl,  dated  in  1821,  gave 
in  tail  of  an       to  trostees,  to  the  use  of  them  and  their  heirs,  his  freehold 
enSSedlto  a**    niessuagc  and  tenement  at  Kisken,  in  Cumberland,  upon 
chai^  npon      trust  to  pay  a  yearly  sum  of  lOZ.  for  the  benefit  of  the  chil- 
the  general  rale  drcu  of  his  daughter  Mary  BriggSy  and  to  divide  2002.  be- 
chaiveUeivet,    tweeu  such  children  in  manner  therein  mentioned.    And 
k°^7ai^*  \      ^  ^^®  ^^  *^®  death  of  Mary  Brigga  ^without  leaving  issue, 
the  party  cnti-    then  upou  trust  to  pay  the  said  sum  of  200Z.  equally  be- 
where  the  mer*  tweeu  and  amongst  all  and  every  his  granddaughters,  the 
wJafd*WeT  daughters  of  his  daughter  Ann,  the  wife  of  Thonms  Qrice, 
in  other  chaises  ^a  tenants  in  commou;  the  interest  of  their  respective 
thereby  ren-      sharcs  to  be  applied  for  their  respective  benefits.    And 
inteilfit  of  the    ^P<>^  further  trust,  that  his  trustees  should,  at  the  end  of 
Mtote  to^lwe      ^^*  calendar  months  next  after  the  decease  of  his  daughter 
alive  hit  charige,  Mary  Brtggs,  pay  the  sum  of  200Z.  unto  and  equally  be- 
aumed  that       twecu  his  granddaughters,  the  daughters  of  Thomas  Grice 
Stention,  not-    ^^^  ^^  ^^^  ^^^^  daughter  Ann  his  wife,  or  as  soon  after  the 
withitanding      dcccasc  of  his  Said  daughter  Mary  as  they  should  severally 
any  other  indi-  attain  the  age  of  twenty-one  years  or  marry;  and  if  any 
intention.'^^      of  them  should  be  under  age  or  unmarried  at  the  decease 
of  his  daughter  Mary  Briggs,  the  interest  of  their  respec- 
tive presumptive  shares  to  be  paid  for  their  benefit  respec- 
tively until  such  shares  should  be  paid.     And  the  testator 
declared  his  will  to  be,  that  his  said  messuage,  tenement, 
and  premises,  should  be  subject  and  liable  to  and  charged 
and  chargeable  with  the  payment  of  the  said  yearly  sum 
of  102.,  and  the  said  two  several  sums  of  2002.,  as  well  as 
certain  thereinbefore  mentioned   annuities,  to  his  said 
daughter  Mary  Briggs;  and  subject  thereto  upon  trust  as 
to  his  said  messuage  and  tenement  for  his  daughter  Ann, 
the  wife  of  Thomas Orice,  for  her  life;  and  from  and  after 
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her  decease,  upon  trust  that  his  trustees  should  (in  case 
his  grandson  Oearge  Qrice  should  survive  his  mother  Ann^ 
the  dau^ter  of  the  testator,)  raise,  borrow,  and  levy  the 
sum  of  20(ML  hj  mortgage  of  his  said  messuage  or  tene- 
ment, and  should  pay  the  sum  of  2002.  to  his  said  grand- 
son George  Qrice  for  his  own  use,  or  as  soon  afterwards  as 
he  should  attain  the  age  of  twenty-one  years.  And  after 
directing  that  the  receipt  of  his  trustees  should  be  a  suffi- 
cient discharge  for  such  mortgage  money,  the  testator  de- 
clared, that,  subject  as  aforesaid,  the  trusts  as  to  his  said 
messuage  and  tenement  should  be  for  his  said  grandson 
George  Qrice  for  his  life,  and,  firom  and  after  his  decease, 
then  in  trust  for  the  heirs  of  his  body. 
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The  testator  died  in  September,  1 826 ;  Mary,  his  daugh- 
t^,  died  in  1834,  unmarried;  Ann,  the  other  daughter, 
died,  in  1842,  having  had  three  daughters,  ElizabeOi,  Han- 
fto^  and  Mary,  and  one  son,  the  said  Oeorge  Qrice,  all  of 
whom  were  living  at  the  decease  of  the  testator.  George 
Grice  thereupon  became  tenant  in  tail  of  the  estate,  and 
became  entitled  also  to  the  sum  of  200Z.;  and  the  three 
daughters  otAnn  became  entitled  to  the  other  sums  of  2001. 
uid  2002.  Oeorge  Qrice  died  in  April,  1850,  leaving  John 
Us  eldest  son,  and  leaving  also. other  children,  and  hav- 
ii^  by  his  will,  dated  in  1850,  bequeathed  to  his  wife  and 
Another,  upon  trust  for  the  maintenance  and  education  of 
his  family,  all  his  property,  of  whatsoever  kind,  after  pay- 
ing his  debts,  and  "after  this  to  be  applied  as  follows:" 
and  he  gave  and  bequeathed  to  his  eldest  son  John  Qrice 
the  estate  called  Kiskin,  and  all  property  which  might 
have  accumulated  or  stock,  of  whatsoever  sort,  when  his 
said  son  should  come  to  the  age  of  twentynsix  year& 
Should  his  mother  and  uncle  think  it  prudent  to  allow  him 
to  take  possession  of  the  land  before  this  time,  they  could 
do  so;  and  the  testator  bequeathed  legacies  of  400^.  each 
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1868.  to  his  sons  Tkamas  and  James,  and  a  like  legacy  to  his 
daughter,  to  be  paid  when  they  should  come  to  the  age  of 
twenty-one;  and  he  directed  that  if  either  Thomas,  JameSj 
or  Ann  should  die  before  that  time,  their  share  or  shares 
should  be  equally  divided  amongst  his  children  then  liv- 
ing, including  John  Orice;  and  he  gave  to  his  wife  Ann 
Orice,  should  she  remain  a  widow,  401  a-year,  to  be  paid 
when  his  eldest  son  was  twenty-six,  as  follows:— JbAn 
Orice  to  pay  16{.,  Thomas  Orice  to  pay  8{.,  James  Orice 
82.,  and  Ann  Orice  to  pay  8Z.  per  year. 

Upon  the  death  otOeorge  Orice,  John  his  eldest  son  be- 
came tenant  in  tail  of  the  estate.  The  claim  was  filed  by 
John  Orice  against  John  Shaw,  the  surviving  devisee  under 
the  will  of  the  testator  John  Briggs;  against  Mizabeih,  Han- 
nah,  and  Mary,  the  three  granddaughters  of  the  testator; 
and  against  the  executors  and  trustees  under  the  will  of  his 
father  Oeorge  Orice, — stating,  that  the  two  sums  of  200/., 
given  by  the  testator  John  Briggs  to  his  said  granddaugh- 
ters the  daughters  of  Ann^  had  not  been  paid,  although 
interest  had  been  paid  upon  them;  and  stating,  also,  that 
the  2002.  given  by  the  same  testator  to  Oeorge  Orice  had 
never  been  raised;  and  that  the  Plaintiff  was  advised  that 
it  had  merged  for  the  benefit  of  the  inheritance;  but  that 
the  executors  of  Oeorge  Orice  claimed  to  be  entitled  to  it 
as  part  of  his  personal  estate.  The  claim  prayed  that  the 
two  sums  of  2002.,  payable  to  the  daughters,  might  be  rais- 
ed and  paid,  and  that  the  2002.  given  to  Oeorge  Orice  might 
be  declared  to  have  merged  for  the  benefit  of  the  inherit- 
ance, or  that  it  might  be  raised  and  paid  to  his  executors. 


Argument,         ^^'  Bailff  appeared  for  the  Plaintifl*s;  and 

Mr.  Pole  and  Mr.  J.  B.  Allen  for  the  several  Defendants. 
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The  cases  cited  were  KirJAan  ▼.  Smiih  (a),  Farifes  r        i859. 
Mojf(atQ>\A9aeyy.M{ae8{c\  WigaeUY.  Wigsea{d),Driml^ 
water  v.  Combe  (e),  and  The  Earl  of  BuckinghamMre  ▼. 


Yigb-Chahcxllob  : — 

I  am  of  opinion  that  the  sum  of  2001  given  bj  the  will  JtidgmemL 
of  the  testator  to  George  Orice,  must  be  raised  oat  of  the 
estate.  The  general  rule  indeed  is  clearj  that^  where  a  par- 
ty has  an  estate  in  fee  or  in  tail,  and  at  the  same  time  a 
chaige  upon  the  estate,  the  chaise  will  merge.  The  cases 
of  Donidhorpe  y.  Porter  (^),  and  Lord  Compton  y.  Oxen- 
(fen(A),  are  strong  instances  of  this  rule.  But  the  law  does 
not^  of  course,  prevent  the  party  entitled  to  both  the  estate 
and  the  charge  from  keeping  alive  the  chaige;  and  the 
rale,  therefore,  yields  to  the  intention,  whether  it  is  ex- 
pressed or  to  be  presumed.  In  the  present  case,  there  is 
certainly  no  expressed  intention  to  keep  alive  the  charge. 
There  is  nothing  before  the  Court  which  can  indicate  any 
intention  on  the  subject^  except  the  will  of  George  Grice; 
and,  so  far  from  any  intention  to  keep  alive  the  charge  be- 
ing indicated  by  the  will,  I  have  doubted  whether  it  does 
Aot  indicate  an  intention  to  merge  it  The  devise  of  the 
estate  without  mention  of  the  chaige  would  seem  to  tend 
to  that  conclusion;  but  this  is  answered  by  the  observ- 
ation, that  there  is  no  mention  of  the  other  charges  in  fa- 
Toor  of  the  granddaughters,  to  which,  of  course,  the  devise 
ninstbe  subject;  and  I  think,  therefore,  that  no  conclu- 
sion can  properly  be  drawn  from  the  devise  contained  in 


(a)  1  Tea.  258.  (0  Id.  340. 

Q>)  18  Yes.  384.  (/)  3  Swanat.  186. 

(e)  1  Sm.  298,  343.  (ff)  2  Eden,  162. 

((Q  2  S.  &  8.  364.  (A)  2  Yes.  jun.  261. 
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ibdS.        the  will  of  OeorgSf  that  the  testator  intended  the  charge  to 
merge. 

The  question  then  is,  what  is  the  intention  to  be  pre- 
JudffmenL  gi^nied  with  reference  to  this  charge?  Now,  it  is  clear, 
that,  if  the  testator  merged  this  charge  of  200Z.,  the  two 
other  charges  of  sums  of  20021  in  favour  of  the  grand- 
daughters would  take,  to  that  extent,  priority  over  the 
estate  of  Oeorge;  and  it  follows,  therefore,  that  it  was  the 
interest  of  Oeorge  to  keep  alive  the  charge  of  200Z.  to  which 
he  was  entitled.  This  brings  the  case  within  the  princi- 
ple of  Forbes  v.  Moffatt  (a),  a  case  which  was  followed  in 
Hie  Earl  of  Clarendon  v,  Barham  (b) ;  and,  applying  the 
principle  adopted  in  those  cases,  I  think  this  sum  of  200JI 
must  be  raised. 

The  case  of  The  Earl  of  Buckinghamshire  v.  H6bart{c\ 
cited  on  the  part  of  the  Defendants,  has  nothing  to  do 
with  the  present  question.  It  depended  on  totally  differ- 
ent principlea 

(a)  18  Ves.  384.        (6)  1  Y.  &  C.  C.  C.  688.        (c)  3  Swanst.  186. 
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1852. 

HARMAN  V.  RICHARDa  ^"^^f^' 

T  Nov,  ^rd  <fc 

HE  PlaintifTs  filed  their  bill  as  creditors  upon  the  es-         4th; 

tate  of  Jchn  Richards  the  elder,  for  the  administration  of  ^.      *    .  ' 

'  ,         The  qoMtion, 

his  estate,  and  to  set  aside  a  settlement  made  by  him,  whether  serenii 
dated  the  20th  of  Jannary,  1846.    The  debt  upon  which  ©f  the  M^r" 
the  Plaintiffs  sued  was  thus  constituted:  In  September,  ^1^^"*' 
1844,  J€>hn  Richards  the  younger,  the  son  of  John  Rich-  anddUtinct 

^         c?     '  tnunactioDi, 

ards  the  elder,  contracted  to  purchase  fVhite  Knight's  dependionthf 
estate  firom  Sir  J.  L.  Ooldsmid  and  John  AUiston,  for  ^^^tmfei, 
29, root  In  December,  1844,  the  estate  was  duly  convey-  ^„°the'fiirt^ 
ed  to  him;  and  on  the  13th  of  that  month  he  mortgaged  whether  tiie 

deedi  are,  or  are 

it  to  Sir  J.  L,  Ooldsmid  for  20,0002.     On  the  same  day  he  not,  by  ezpren 
mortgaged  the  equity  of  redemption  of  the  estate  to  the  S^^/con- 
Pkintiffs  for  10,000i.,  advanced  by  them  to  him,  and  pay-  ^^^^J^ 
able  in  three  months ;  and  in  this  mortgage  his  father,  John      Eykience  of 
Ridiards  the  elder,  joined,  and  the  father  and  son  enter-  J?|^^^fes 
ed  into  a  joint  and  several  covenant  for  payment  of  the  on  which  the 

,    .  rm        /.    1  ,  1  CourtiWrfa 

10,00(M.   and  mterest    The  father  also  conveyed  some  gettiement,  that 
grcmnd  rents  at  NoUinff-hiU,  and  charged  a  mortgage  for  J^aX^**"* 
15001.,   as  collateral  securities  for  the  10,000t  and  in-  been  fraudulent 

'  against  credi- 

terest.  By  the  sale  of  the  ground  rents  and  payment  of  ton,  to  be  con- 
the  mortgage  of  1500^.,  the  debt  to  the  Plaintiffs  was  re-  ]^  of  the  same 
dttoed  by  4500i     In  the  end  of  1846,  John  Richards,  the  ^^^^^ 

purchase-deedg 
of  eTen  date,  to  which  some  only  of  the  same  persons  were  parties. 

The  releose  and  assignment  by  a  married  woman  of  her  life  interest  in  her  separate  estate,  al- 
ikoagli  fettered  by  a  rettriction  against  anticipation,  was  held  to  form  a  consideration  for  a  settle- 
aeat  hy  another  penon;  for,  though  the  married  woman  could  not  pass  her  fotnre  interest,  she  might 
and  did  thereby  release  her  past  income:  and  the  question  of  consideration  moreover  depended,  not 
apes  tbe  point  whether  her  assignment  passed  her  interest,  but  upon  the  question  whether  her  con- 
i  enabled  the  settlement  to  be  made. 


An  agreement  by  a  creditor  not  to  take  proceedings  against  the  debtor  during  his  life,  nor  against 
^  debtor's  estate  dnring  the  life  of  his  wiife,  if  she  should  survive  him,  construed  (as  to  the  latter 
cbose)  te  mean  that  any  beneficial  interest  which  the  wife  might  take  in  the  property  of  the  hus- 
baad  sbonld  not  be  distnibed  during  her  life,  and  not  to  be  an  agreement  that  the  creditor  should 
be  debaned  from  suing  the  personal  representative  of  the  husband;  and  therefore  the  creditor  ob- 
tabed  a  decree  for  an  account  against  die  wife  as  the  personal  representative  of  the  himbond,  with 
a  decbiation  that  the  interest  of  the  wife  was  not  to  be  disturbed  daring  her  life. 

VOL  X.  O  II.  W. 
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son,  became  bankrupt,  and  the  White  Knight* s  estate  was 
sold  under  his  bankruptcy  to  Sir  J.  L,  Ooldsmid  for  less 
than  the  amount  due  upon  his  mortgage;  so  that  the 
balance  of  the  10,000Z.  and  interest  remained  due  to  the 
Plaintiffs  upon  the  covenant  only.  John  Richards  the 
elder  died  in  May,  1861,  and  Harriet  Richards,  his  widow, 
was  his  personal  representative. 


The  facts  as  to  the  settlement  of  the  20th  of  January, 
1846,  were  these: — Harriet  Richards^  the  widow,  was  en- 
titled for  life  under  the  will  of  her  father  to  the  income  of 
one-third  of  his  residuary  estate  for  her  separate  use,  with- 
out power  of  anticipation ;  and,  subject  to  her  life  interest, 
the  same  third  was  limited  in  remainder  to  her  children. 
John  Richards  the  younger  was  her  only  child;  O.  S. 
Higgs  was  the  surviving  trustee  of  the  will  On  the  7th 
of  April,  1842,  Higgs  sold  out  S310Z.  9a  7i  Consols,  part 
of  the  funds  subject  to  the  trusts  of  the  father's  will,  and 
lent  the  proceeds,  amounting  to  3000Z.,  with  6001  of  his 
own  monies,  to  John  Richards  the  younger,  on  the  secu- 
rity of  the  joint  and  several  promissory  note  of  the  father, 
mother,  and  son.  On  the  9th  of  September,  1843,  Higgs 
sold  out  3166Z.  Os.  Id.  Consols,  further  part  of  the  trust 
funds,  and  lent  the  proceeds,  amounting  to  30002.,  to 
John  Richards  the  younger,  on  the  security  of  a  like  pro- 
missory note.  These  sums  were  also  secured  to  Higgs  by 
the  deposit  with  him  of  the  title  deeds  of  a  house  at  Read- 
ing^ and  a  leasehold  house  in  Regent  Street  belonging  to 
John  Richards,  the  father.  A  question  arose  upon  the 
evidence,  at  what  time  this  deposit  was  made.  Higgs  had 
also,  in  September,  1839,  lent  a  further  sum  of  8002.  to 
John  Richards  the  younger,  and  one  Shuts,  on  their  joint 
and  several  bond;  and  in  the  month  of  October,  1839,  he 
lent  another  sum  of  3002.  to  John  Richards  the  younger, 
on  the  security  of  his  promissory  note.  On  the  24th  of 
January,  1846,  two  deeds  were  executed,  both  of  which 
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were  dated  the  20th  of  January,  1846.  B7  one  of  theie  is6± 
deeds  the  Defendant  Harriet  Richards,,  the  mother,  re* 
leased  and  assigned  to  Higgs  her  life  estate  under  her 
father's  will,  and  Higgs  covenanted,  in  consideration  of 
such  assignment  and  release,  to  pay  her  an  annuity  of 
250iL  for  her  life;  and,  by  the  other  of  such  deeds,  John 
Riduirds  the  younger  assigned  to  Higgs  his  reversionary 
interest  under  the  same  will,  in  consideration  of  the  re- 
lease by  Higffs  of  the  monies,  amounting,  as  it  was  stated, 
to  7165^,  owing  to  him  by  John  Richards  the  younger, 
together  with  the  covenant  of  Higgs  to  pay  off  an  incum- 
bruice  with  ^hich  such  reversionary  interest  was  charged 
in  favour  Df  third  persons,  and  also  in  consideration  of  the 
delivery  up  of  the  title  deeds  of  the  Reading  and  Regent 
Streei  property. 

The  settlement  impeached  by  the  bill  also  bore  date  the 
20th  of  January,  1846;  and  John  Richards  the  elder 
thereby,  in  consideration  of  natural  love  and  affection, 
conveyed  and  assigned  his  freehold  and  leasehold  property 
at  Reading  and  in  Regent  Street,  and  some  property  owing 
to  him  on  mortgage,  to  Hooper  and  Rogers,  upon  trust  for 
Harriet  Richards  for  her  life,  with  remainder  to  John 
Richards  the  elder  for  his  life,  with  remainder  to  Fanny 
RidiardSj  the  wife  of  John  Richards  the  younger,  for  her 
life,  for  her  separate  use;  and  from  and  after  the  decease 
of  the  several  parties  so  entitled  for  their  respective  lives, 
upon  trust,  to  divide  the  property  equally  amongst  the 
children  of  Fanny  Richards  by  her  said  husband.  This 
settlement  was  not  executed  until  the  27th  of  January, 
1846,  but  the  draft  of  it  was  settled  on  the  23rd  of 
January. 

The  Defendants  to  the  suit  were  Harriet  Richards,  the 
widow,  Hooper  and  Rogers,  the  trustees  of  the  settlement, 
John  Richards  the  younger,  and.  Fanny  his  wife,  and 
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their  children.  Evidence  was  entered  into  on  both  sides 
at  great  length.  On  the  part  of  the  Defendants  it  was, 
amongst  other  things,  directed  to  prove,  that  three  deeds^ 
dated  the  20th  of  January,  1846,  were  made  to  carry  out 
the  agreements  of  the  several  parties  thereto  at  the  time  of 
the  transaction,  and  which  agreements  were  in  many  re- 
spects connected  with  and  dependent  upon  each  other,  al- 
though not  so  expressed  by  the  deeds  themselves. 

Another  point  arose  on  the  effect  of  a  correspondence 
between  the  solicitors  of  the  Plaintiffs  and  of  Mr.  and  Mrs. 
Richards,  on  the  occasion  of  the  sale  and  conveyance  of 
the  Notting-hm  ground  rents,  as  amounting  to  an  agree- 
ment affecting  the  liability  of  the  estate  of  John  Richards 
the  elder,  and  the  right  of  the  Plaintiffs  to  institute  a  suit 
against  Harriet  Richards,  his  widow  and  personal  repre- 
sentative, in  respect  of  that  estate.  These  letters  are  stated 
in  the  judgment  (a). 


Argument         Mr.  RoU,  Mr.  BaUif,  and  Mr.  Orove,  for  the  Plaintiffs. 

Mr.  BeOiM,  Mr.  FoIIeU,  Mr.  W.  M.  James,  and  Mr.  King- 
lake,  for  the  several  Defendants. 


Judgment.      Vice-ChaITOSLLOB: — 

The  principal  question  to  be  determined  is,  whether  the 
settlement  of  the  20th  of  January,  1846,  was  founded  on 
good  consideration ;  and,  in  order  to  determine  this  ques- 
tion, it  is  necessary,  in  the  first  place,  to  consider  whether 
the  settlement  is  to  be  taken  by  itself,  or  in  connection  with 
the  purchases  from  John  Richards,  the  son,  and  the  De- 
fendant Harriet  Richards,  which  were  carried  into  effect 
by  the  deeds  of  even  date — whether  the  settlement  and 

(a)  Iiifhsp.90. 
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purchases  are  to  be  considered  as  parts  of  the  same  trans- 
action, or  as  separate  and  distinct  transactions;  for  if  the 
settlement  is  to  be  taken  by  itself,  and  as  a  transaction 
whoQj  separate  and  distinct  from  the  porchasey  it  does 
not  appear  to  me  that  there  is  any  consideration  by  which 
it  can  be  supported. 
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The  question,  whether  several  deeds  are  to  be  taken  as 
parts  of  the  same  transaction,  must,  as  I  apprehend,  de- 
pend upon  all  the  surrounding  circumstances  of  each  par- 
ticnlar  case,  and  not  upon  the  simple  fact,  whether  the 
deeds  are  or  are  not  by  express  reference  grafted  into  or 
connected  with  each  other;  and  we  must  therefore,  in  this 
cue,  look  to  what  are  the  surrounding  circumstances,  so 
far  as  they  affect  the  connection  of  the  deeds.  They  ap- 
pear to  be  these:  Trust  Stock,  to  which  the  Defendant 
Harriet  Richards  was  entitled  for  life  for  her  separate 
use,  without  power  of  anticipation,  with  remainder  in 
effect  to  John  Richards,  her  son,  was  sold  out  by  Higgs, 
the  trustee,  and  the  proceeds  were  lent  by  him  with  some 
monies  of  his  own  to  John  Richards,  the  son,  on  the  se- 
curity of  the  joint  and  several  promissory  notes  of  John 
Richards,  the  father,  and  John  Richards,  the  son,  and  the 
Defendant  Harriet  Richards,  the  wife.  These  loans,  to 
the  extent  of  6500i,  were  further  secured  to  Higgs  by  the 
deposit  of  the  title*  deeds  of  a  house  at  Reading,  and  a 
honse  in  RegefU  Street,  belonging  to  Richards,  the  father. 
Higgs,  the  trustee,  purchased  the  interests  of  Richards, 
the  son,  and  the  Defendant  Harriet  Richards,  in  the  trust 
stock,  and  those  interests  were,. or  were  purported  to  be, 
assigned  to  him  by  two  deeds,  which  were  dated  the  20th 
of  January,  1846,  and  were  executed  on  the  24th  of  that 
month.  Upon  the  execution  of  these  deeds  the  promissory 
notes  were  given  up,  and  the  deeds  which  had  been  de- 
posited were  returned  to  the  father.  Pending  the  trans- 
action of  these  purchases,  and  on  the  J  2th  of  January, 
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1846,  the  house  at  Reading^  the  l^al  interest  in  which 
was  vested  in  RidiardSy  the  son,  in  trust  for  the  father, 
was  conveyed  by  the  son  to  the  father.  The  draft  of  the 
settlement  in  question  was  prepared  and  settled  before 
these  purchase  deeds  were  executed;  the  settlement  was 
not  executed  until  the  27th  of  Januaiy;  but  it  appears, 
that,  in  the  course  of  the  treaty  for  the  purchase  of  the 
life  interest  of  Harriet  Richards^  a  discussion  arose  as  to 
the  amount  of  the  annuity  which  Hiffgs  was  to  give  for 
the  purchase,  and  that  the  amount  which  he  had,  in  the 
first  instance,  proposed  to  give,  being  reduced,  it  was 
agreed  that  the  property  to  be  put  into  the  settlement 
should  be  increased.  Under  these  circumstances,  I  feel 
bound  to  conclude,  that  the  settlement  and  purchases 
were  connected  together,  and  were  in  fact  parts  of  the 
same  transaction.  There  are  several  circumstances  which 
lead  to  this  conclusion.  The  delivery  up  of  the  deposited 
deeds,  and  the  conveyance  from  the  son  to  the  father, 
tending  to  shew  that  the  property  was  about  to  be  dealt 
with,  and  the  corresponding  variations  in  the  money  to 
be  paid  for  the  life  interest,  and  in  the  property  to  be 
settled,  directly  evidence  the  connection  of  the  transac  • 
tions;  and,  independently  of  these  circumstances,  the  evi- 
dence in  the  cause  is  direct,  that  the  settlement  and  pur- 
chases were  parts  of  the  same  transaction ;  which,  however, 
can  only  be  understood  to  mean  that  they  were  so  as  be- 
tween the  father  and  son,  and  the  Defendant  Harriet 
Richards^  for  it  does  not  appear  that  HiggSy  the  trustee, 
was  in  any  way  party  to  the  settlement 


It  was  indeed  contended,  on  the  part  of  the  Plaintiffs, 
with  reference  to  this  and  other  parts  of  the  case,  that 
there  was  no  sufficient  evidence  on  the  part  of  the  De- 
fendants of  the  bon&  fide  deposit  of  the  deeds  with  Higgs, 
for  securing  the  loans  to  Richards,  the  son,  of  SoOOL  and 
3000^.;  and  that  the  deeds  had  been  passed  over  to  Higgs 
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for  ihe  paipoee  of  giving  a  colour  to  the  settlement:  but  I 
do  not  find  that  any  such  case  is  made  by  this  bill;  and  I 
am  of  opinion  that  there  is  sufficient  eyidence  to  prove  a 
bona  fide  deposit  of  the  deeds  with  Higgs. 

The  question  as  to  the  settlement  being  upon  good 
consideration  does  not»  however,  entirely  rest  here.    It  is 
ugued  for  the  Plaintiffs,  that,  even  assuming  the  settle- 
ment and  purchases  to  have  been  connected  together, 
there  is  no  sufficient  consideration  for  the  settlement; 
that,  the  wife's  life  estate  being  fettered  by  the  restriction 
against  alienation,  she  could  not  part  with  or  affect  her 
interest;  that  it  appears  by  the  deed  of  purchase  from 
her,  that  all  arrears  of  her  income  had  been  paid ;  and  that 
the  assignment  by  her  could  furnish  no  consideration  for 
the  settlement:  but  I  cannot  agree  in  this  argument    It 
is  trae,  that  the  assignment  by  the  Defendant  Barriet 
Rkhards  could  not  pass  or  affect  her  future  interest;  but 
she  was  competent  to  release,  and  did  by  the  deed  of  pur- 
chase from  her  release,  her  trustee  Higgs  from  all  claims 
in  respect  of  her  past  income.  Again,  the  question  of  con- 
sideration, as  I  apprehend,  depends  not  upon  the  point 
whether  her  assignment  passed  her  interest,  but  upon  this, 
whether  her  concurrence  enabled  the  settlement  to  be 
made;  and  it  cannot,  I  think,  be  doubted,  that,  but  for 
her  concurrence,  the  assumed  purchase  of  her  life  interest 
by  Higgs  never  would  have  been  completed.     It  cannot,  I 
think,  be  supposed  that  Higgs  would  have  ventured  to 
purchase  her  life  interest  merely  upon  the  covenant  of 
Richards,  the  father,  and  Richards^  the  son,  that  she 
would  be  bound  by  the  transaction,  without  her  concur- 
rence in  the  deed  of  assignment  to  him;  or  even  that  he 
would  have  purchased  the  son's  reversion  without  pur- 
chasing her  life  interest  also;  and  if  these  purchases  had 
not  been  made,  the  title  deeds  deposited  with  Higgs  could 
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not  have  been  got  out  of  his  hands,  and  the  settlement 
therefore  could  not  have  been  made.  In  addition  to  these 
considerations,  Richards,  the  father,  concurred  in  the 
breach  of  trust  committed  by  Higgs  in  selling  out  the 
trust  stock,  and  was  debtor  to  Higgs  on  that  account;  and 
his  deeds,  whilst  in  the  hands  of  Higgs,  were  subject  to  a 
lien,  to  the  benefit  of  which  the  Defendant  Harriet  Rich- 
ards was,  as  I  apprehend,  entitled;  but,  when  the  deeds 
passed  firom  Higgs,  the  lien  was  gone;  and  it  was  in  con- 
sequence of  the  purchase  from  the  Defendant  Harriet 
Richards,  that  the  deeds  were  taken  out  o{  Higgs'  hands, 
and  the  lien  destroyed. 


Parties  to  a 
■cries  of  deeds 
considered  as 
stipulating  ac- 
cording to  the 
rights  which 
they  had. 


If,  then,  the  deeds  are  to  be,  as  I  have  already  deter- 
mined that  they  must  be,  taken  together,  is  it  not  the  fair 
residt  of  the  whole  transaction,  that  the  wife  must  be  con- 
sidered to  have  agreed  with  the  husband,  that,  if  he  would 
make  the  settlement,  she  would  not  interpose  to  prevent 
the  title  deeds  being  delivered  up?  It  may  be  said,  that 
there  is  no  evidence  of  any  such  agreement;  but,  when  the 
transactions  are  put  together,  the  parties  must,  I  think,  be 
considered  to  have  stipulated  according  to  the  rights  which 
they  had.  Looking  at  the  case  in  these  several  points  of 
view,  my  opinion  upon  the  whole  is,  that  this  settlement 
must  be  taken  to  have  been  for  good  consideration. 


Considention 
for  a  settlement 
being  found  to 
exist,  it  was 
held  to  extend 
to  the  whole 
and  not  to  a 
part  onlj  of  the 
property  which 
was  the  subject 
of  it. 


It  was  argued  for  the  Plaintiffs,  that,  although  there 
might  be  consideration  for  the  settlement  of  the  Reading 
and  Regent  Street  property,  there  could  be  no  considera- 
tion for  the  settlement  of  the  mortgages  comprised  in  the 
deed;  but  the  settlement  was  one  transaction:  and  if  I  am 
right  in  concluding  that  there  was  consideration  for  it  all, 
I  think  the  consideration  must  ride  over  the  whole,  and 
cannot  be  split,  so  as  to  exclude  the  mortgages  from  its 
operation. 


ftUe  coDiideim- 
tion,  may  be 
-      Iby 
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It  remamSy  then,  to  be  considered  whether  the  settle-        1852. 
menty  which  was  thus  made  for  valuable  consideration, 
vas  also  made  bon&  fide;  for  a  deed,  though  made  for  va- 
luable consideration,  may  be  affected  by  mala  fides.    But 
those  who  undertake  to  impeach  for  mala  fides  a  deed    •'*'*'"•«»*• 
which  has  been  executed  for  valuable  consideration,  have,  made  for  vaiu- 
I  think,  a  task  of  great  difficulty  to  dischaige. 

[His  HoHOUB  then  examined  the  evidence  on  which  the 
argument  on  behalf  of  the  Plaintiffs  on  this  point  was 
fuonded,  and  concluded  that  there  was  not  sufficient  to 
impeach  the  settlement  on  that  ground] 

Upon  the  whole,  therefore,  my  opinion  is,  that  this  set- 
tlement is  good;  and  that  the  bill,  so  far  as  it  seeks  to  im- 
peach it,  must  be  dismissed;  but  it  must  be  dismissed 
irithont  costs. 

There  are  other  grounds  on  which,  perhaps,  this  settle- 
ment might  be  supported;  but  I  have  not  thought  it  neces- 
8aiy  to  enter  into  them. 

The  only  remaining  question  in  the  cause  is  as  to  the 
right  of  the  Plaintiffs  to  the  general  decree  for  an  account 
It  appears,  that,  when  the  NoUing-hUl  groimd  rents  were 
sold,  the  purchasers  refused  to  complete  without  the  con* 
cnrrence  of  the  Defendant  Harriet  Richards^  being  ad- 
Tised  that  her  dower  had  not  been  barred ;  that  the  Plain- 
tifis'  solicitors  then  applied  to  Richards^  the  father,  to 
procure  his  concurrence ;  and  that,  in  consequence  of  this 
application,  they  received  from  the  Defendant  Rogers^  who 
was  then  acting  for  Richards^  the  father,  and  the  Defend* 
ant  Harriet  Richards^  the  following  letter: — 

''Reading^  April  1st,  1846. 
''  I  hare  i»een  Mr.  and  Mrs.  Ridtarda  on  the  subject  of 
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your  letter,  and  they  both  feel  most  desirous  not  in  any 
way  to  impede  Mr.  HcarvMKi'a  realising  the  produce  of  the 
ground  rents,  and  Mrs.  Richards  will  therefore  concur  in 
the  conveyances,  so  as  to  release  her  dower.  She  howeyer 
feels^  in  which  Mr.  Richarda  and  myself  concur,  that,  con- 
currently with  her  doing  this,  Mr.  Harmon  ought  to  ac- 
quiesce in  the  request  I  made  some  time  since,  and  release 
Mr.  Richards  from  the  covenant  contained  in  the  mortgage 
deed.  Mr.  Harman  surely  will  feel,  that  when  he  has  re- 
ceived from  Mr.  Richards  his  hist  property,  making  on  his 
part  a  sacrifice  of  50002.,  in  a  matter  wherein  he  had  no 
interest,  that  it  is  not  much  to  ask,  that  what  to  Mr.  Har- 
man is  worthless,  but  to  Mr.  and  Mrs.  Richarda  a  rod  of 
perpetual  terror,  may  no  longer  be  hung  over  their  heads. 
I  hope  Mr.  Harman  will  consider  this  subject^  and  that  I 
shall  hear  from  you  in  a  day  or  two  that  my  request  will 
be  acceded  to." 


This  letter  was  answered  by  the  Plaintiff's  solicitors  on 
the  3rd  of  April,  as  follows: — 


"We  have  seen  Messrs.  barman  on  the  subject  of  yours 
of  the  1st,  with  reference  to  releasing  Mr.  Richarda  senior 
from  his  covenant  for  payment  of  the  10,000/L,  and,  under 
all  the  circumstances,  we  are  authorised  to  assure  you,  that 
although  they  decline  releasing  him  from  the  covenant, 
no  proceedings  shall  be  taken  against  him  during  his  life 
under  such  covenant,  nor  against  his  estate  during  the  life 
of  Mrs.  RichardSy  his  present  wife,  should  she  survive  him. 
This  assurance  will,  we  trust,  be  satis&ctory  to  them  both ; 
and  it  is  given  in  full  confidence,  that  nothing  will  be  done 
by  Mr.  Richarda  to  deprive  Messrs.  Harman  of  any  remedy 
against  his  property  after  the  deceases  of  Mrs.  Richarda 
and  himself  Messrs.  Harman  wish  also  to  state,  that  they 
depend  upon  you,  with  whom  the  management  of  both  the 
Mr.  Ridiardsa  affairs  appears  to  rest,  that  such  arrange- 
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ments  may  be  made  with  reference  to  Mr.  RuAards'  jun. 
assets,  that  Meeara  Harman  may  hare  a  fair  proportion  of 
them  in  common  -with  his  other  creditors,  for  such  amount, 
if  any,  as  their  mortgage  securities  shall  prove  insufficient 
to  meet^  and  they  wotdd  like  some  little  information  on 
this  subject" 
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The  defendant  Harriet  Richards  soon  afterwards  con- 
curred in  the  conveyances  of  the  ground  rents  to  the  pur- 
chasers; and  the  question  on  this  part  of  the  case  is,  whe- 
ther, under  these  circumstances,  the  Plaintiffs  are  debarred 
uf  their  right  to  sue  during  the  life  of  the  Defendant 
Harriet  Richards.  I  am  of  opinion  that  they  are  not.  I 
think  that  the  true  meaning  of  the  letter  of  the  3rd  of 
April  was  merely  this,  that  any  beneficial  interest  which 
the  Defendant  Harriet  Richards  might  take  in  the  pro 
perty  of  her  husband,  should  not  be  disturbed  during  her 
life.  She  was  not  then  the  representative  of  her  husband, 
or  entitled  to  any  of  his  property,  and  she  never  might 
become  so;  and  it  coidd  never  be  intended  that  the  Plain- 
tiffs should  be  precluded  from  suing  a  stranger,  when  she 
mi^t  not  be  interested  in  the  result  of  the  suit.  But 
valuable  consideration  was  given  for  the  agreement  con- 
tained in  the  letter;  and  I  think,  therefore,  that  the  Plain- 
tiffs cannot  recede  from  it 


It  was  argued  on  their  part,  that  the  agreement  was 
conditional,  and  that  it  was  determined  by  the  conduct  of 
RidiardSy  the  father;  but  I  think  it  is  no  further  con- 
ditional than  that  the  Plaintiffs  relied  upon  the  honesty 
of  Richards  the  father;  and  that,  assuming  it  to  be  con- 
ditional, the  condition  did  not  reach  to  such  a  transaction 
as  the  settlement  in  question.  There  is  nothing,  I  think, 
which  would  warrant  me  in  disregarding  the  agreement. 
It  is  not  even  prayed  by  the  bill  that  it  may  be  set  aside. 
My  opinion,  therefore,  is,  that  there  must  be  a  decree  for 
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the  accounts,  with  a  declaration  that  the  interest  of  Mrs. 
Richards  is  not  to  be  disturbed  during  her  life. 


Judgment, 


O'BRIEN  V.  OSBORNE. 

A  CREDITOR'S  suit  The  executrix  of  the  debtor  set 
up  several  grounds  of  defence  to  the  Plaintiff's  claim,  and 
the  Master  dballowed  the  claim.  The  Plaintiff  excepted 
to  the  report;  and  the  Court  being  of  opinion  that  some  of 


of  rehearing  to  be  presented;  and  the  cause  was  then  ar- 
gued upon  the  petition  of  rehearing  and  the  exceptions. 


July  13tA, 

30eA. 
A  debtor  con- 
veyed hU  ]ife 
interest  in  cer- 
tain property 
in  trust  for  cre- 
ditors, parties 
to  the  deed;  and 

the  creditors,  in  the  grounds  of  defence  suggested,  and  which  had  been 

consideration  .jii  ^,,,,,  » 

thereof  granted  nused  by  the  auswer,  were  concluded  by  the  decree  at  the 
iTcenM  towide  hearing,  the  cause  was  allowed  to  stand  over  for  a  petition 

and  attend  to 
his  affairs  in 
any  place  he 
might  think 
proper,  without 

tron,7nT/8'^-  Several  of  the  points  depended  on  very  special  circum- 
sonorhisg<x)d8,  gtanccs;  but  ouc  of  the  grounds  of  defence  to  the  debt 

chattels,  and  '  .  ,.     .     ., 

eiFects,  by  any  tumed  on  a  questiou  not  dissimilar  to  one  which  was  the 

and  that,  in  '  subjcct  of  determination  in  the  preceding  case  (a), — name- 

^o/eTtetioT*  ^y»  *^®  ^^^ci  of  an  agreement  not  to  sue  a  debtor  or  his 

by  any  of  such  estate;  and  another  question  argued  was,  on  the  effect  of 

creditors,  con-  ,      -i   i.        i  i»  i."  -  . 

trary  to  the        a  trust  deed  for  the  payment  of  creditors  out  of  certain 

true  intent  and 
meaning  of  such 
license,  the 
debtor  should 
be  wholly  re- 
leased and  ac- 
quitted of  the 
debt,  and  the 

deed  might  be  pleaded  in  bar:  — H«li^  that  this  amounted  only  to  a  license  by  the  creditor  to  the 
debtor  to  live  unmolested,  and  did  not  operate  as  a  release  of  the  debt  or  a  dischaige  of  the  debt- 
or's estate;  and  that  neither  a  suit  by  creditors  against  the  trustees  and  the  debtor  to  enforce  the 
trusts  of  the  deed, — nor  an  administration  suit  by  the  creditor  against  the  estate  of  Uie  debtor  after 
his  decease,  for  payment  of  so  much  of  the  debt  as  the  trust  property  was  insufficient  to  pay,  wai 
barred  by  the  trust  deed  or  amounted  to  an  acquittance  of  the  debt 

IJdd^  also,  that  the  existence  of  the  trust  deed,  and  the  covenants  and  license  therein  contained, 
prevented  tlic  operation  of  the  Statute  of  Limitations  during  the  life  of  the  debtor  in  respect  of  the 
debts,  for  the  payment  of  which  the  tnist  was  created. 

(a)  Haniuin  v.  Richards^  siipni,  p,  91. 


property,  in  preventing  the  operation  of  the  Statute  of 
Limitations,  and  keeping  alive  the  debt  as  against  the 
general  estate  of  the  testator. 
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The  debt,  in  respect  of  which  the  Plaintiff  sued,  was 
contracted  hj  Sir  John  OAome  with  W.  Neal,  on  or  before 
182i  Bj  deed  dated  in  April,  1822,  Sir  John  Osborne 
conveyed  certain  estates  in  Bedfardahirey  in  which  he  had 
a  life  mterest,  to  Lord  Kenyan  and  T.  Metccd/ey  upon 
trast)  for  the  purpose  of  enabling  the  trustees  to  make  an 
anangement  with  the  creditors  of  Sir  John  Oebomey  and 
applj  the  rents  and  profits  of  the  estates,  during  the  life 
of  Sir  John  OgbornCy  subject  to  the  pre-existing  charges 
thereon,  for  the  benefit  of  the  creditors  entering  into  the 
anangement  Meetings  of  the  creditors  were  held  and  an 
arrangement  was  made,  and  carried  into  effect  by  a  deed, 
dated  the  1st  of  July,  1823,  by  which  the  creditors  divided 
themselyes  into  two  classes, — ^the  names  of  each  class 
forming  a  distinct  schedule  to  that  deed  The  creditors 
of  one  class,  forming  the  first  schedule,  consisted  of  those 
creditors  who  preferred  to  receive  annually  a  rateable  pro- 
portion of  the  rents  and  profits  of  the  estate;  and  those  of 
the  other  class,  forming  the  second  schedule,  consisted  of 
sQch  as  preferred  to  apply  their  proportionate  share  of  the 
rents  and  profits  of  the  estate  in  the  payment  of  the  pre* 
miiuns  on  policies  of  insurance  which  were  effected  on  the 
life  of  Sir  John  Oeborne.  The  deed  of  the  1st  of  July, 
1823(a),  provided,  that,  in  consideration  of  the  provision 
thereby  made  for  the  payment  of  the  said  debts  of  Sir 
Mn  OAomey  with  interest  as  therein  mentioned,  and  the 
oovenants  and  agreements  on  his  part  contained  in  the 
deed  of  April,  1822,  the  said  several  creditors  parties 
thereto,  and  every  of  them,  did  thereby  give  and  grant 
to  Sir  John  OAome,  that,  in  case  he  should  duly  observe 
^d  perform  the  several  covenants  and  agreements  on  his 
part  contained  in  the  indenture  of  April,  1822,  and  in 
^  respects  duly  conform  to  the  true  intent  and  meaning 
thweof  and  of  the  indenture  of  the  1st  of  July,  1823,  it 

(a)  Thiji  instrument  is  stated,      than  has  been  thought  necessary 
6  Exch.  384  et  seq.,  more  fully      in  this  report. 


18S2. 


Siaiemeni. 
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shoiild  be  lawfiil  for  him  (Sir  John  OAome)  to  live  and  re- 
side, and  to  attend,  follow,  and  negotiate  his  afPain  and 
business,  in  any  place  and  in  any  manner  in  which  he 
should  think  proper,  without  any  let,  suit,  trouble,  arrest, 
attachment,  and  other  molestation  or  impediment  what- 
soever, to  be  done  or  offered  or  attempted  or  procured  to 
be  done  to  him  (Sir  John  Oaborne),  in  his  person  or  hu 
goods,  chattels,  and  effects,  by  the  several  persons  parties 
thereto,  or  any  of  them,  or  their  partners,  executors,  ad- 
ministrators, or  assigns.  And  also,  that,  in  case  any  of  the 
said  several  persons  parties  thereto,  or  his  partner,  execu- 
tors, administrators,  or  assigns  should  sue,  arrest,  attach, 
molest,  trouble,  or  impede  Sir  John  Od>ome,  contrary  to 
the  true  intent  and  meaning  of  the  license  hereinbefore 
contained,  then  his,  her,  or  their  debt  or  debts  should  be 
considered  as  discharged,  and  Sir  John  Otbome  should  be 
wholly  released  and  acquitted  from  the  same  for  ever,  and 
the  said  indenture  should  be  pleaded  in  bar  of  any  action 
or  actions,  suit  or  suits,  to  be  brought  for  the  recoyerj 
thereof,  and  such  person  or  persons  should  be  excluded 
from  all  benefit  and  advantage  under  the  said  indenture. 


TT.  Neal,  the  Plaintiff's  testator,  executed  the  deed  foi 
a  sum  of  13502.,  as  a  creditor  in  the  second  schedule.  In 
addition  to  the  ultimate  benefit  of  the  policies,  the  creditors 
in  the  second  schedule  were  entitled,  under  the  deed,  to 
require  that  any  surplus  of  their  proportion  of  the  rent^ 
and  profits,  after  paying  the  premiums  on  the  policies  ol 
life  assurances,  should  be  distributed  rateably  amongst 
them.  In  1847,  during  the  lifetime  of  Sir  JoAn  Od>ome, 
the  Plaintiff  filed  her  bill  against  the  trustees  and  Sir  John 
Osborne,  for  the  execution  of  the  trusts  of  the  deed,  and 
the  distribution  of  any  surplus  in  the  hands  of  the  De- 
fendants, complaining  also  of  some  dealings  with  the 
estate,  as  not  being  in  conformity  with  the  trusta  During 
the  progress  of  that  suit,  Sir  John  Osborne  iiedy  and  a  sup- 
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plemental  bill  was  filed  against  hiB  executriz,  and  against 
the  trustees,  for  the  distribution  amongst  the  creditors  of 
the  amount  payable  on  the  policies  In  that  suit,  a  ques- 
tion of  nsuiy  was  raised  bj  the  Defendants,  upon  which  a 
case  was  sent  to  the  Court  of  Exchequer  (a).  The  Court  of 
Exchequer  certified,  that  the  deed  was  not  usurious;  and 
the  certificate  was  confirmed  hy  this  Court,  and  a  decree 
for  distribution  of  the  trust  funds  amongst  the  scheduled 
creditors  was  made.  The  payment  to  the  Plaintifi^,  as  the 
representatiTe  of  W.  Neal,  out  of  the  trust  funds  provided 
under  the  deed,  being  insufficient  to  satisfy  the  amount  of 
the  debt  for  which  he  was  admitted  a  creditor  in  the 
schedule,  the  plaintiff  filed  this  bill  against  the  executrix 
of  Sir  John  Osbomey  for  the  administration  of  his  personal 
estate,  and  payment  of  the  residue  of  the  debt. 


1852. 


Statement 


ILT.Leunn,  for  the  Defendant,  contended,  that  the  d^d  Argument 
of  July,  1823,  amounted  to  a  release  of  the  debt,  except  in 
so  far  as  it  might  be  satisfied  out  of  the  property,  the  sub- 
ject of  the  trust  The  right  to  sue,  once  suspended,  was 
gone  for  ever :  Ford  v.  Beech  (b).  Secondly,  if  the  deed  was 
not  directly  a  release,  yet  the  suit  against  8irJohn  Oabonie 
in  his  lifetime  brought  the  case  within  the  covenant  against 
snch  a  molestation,  and  was  a  forfeiture  of  the  debt. 
Thirdly,  if  the  suit  against  Sir  John  Osborne  and  the  trus- 
tees was  not  a  breach  of  the  covenant,  the  present  suit 
against  the  executrix  certainly  came  within  the  provision, 
and  discharged  the  debt  It  was  strictly  within  the  words, 
a  suit  against  "  the  goods,  chattels,  and  effects "  of  Sir 
John  Osborne.  Fourthly,  if  this  were  not  so,  the  claim  of 
the  Haintiff  must  still  fail,  for  the  debt  was  barred  by  the 
Statute  of  Limitations.  It  was  not  kept  alive  by  the  trust 
deed,  for  the  property  comprised  in  the  trust  deed,  and 


(a)  See  6  Ezch.  382. 


(6)  11  Q.  B.  862. 


96 


CASES  IN  CHANCERY. 


1862. 


Ari^menL 


thereby  dedicated  to  the  discharge  of  the  debt,  was  wholly 
distinct  from  and  independent  of  the  general  estate  of  the 
testator.  A  promise  to  pay  out  of  one  property  was  not  a 
promise  to  pay  out  of  the  other:  Hart  v.  PrendergaM  (a), 
Tanner  v.  Smart{b),  Potty.  Clegg{c\  Hemp  v.  Oarland{d). 

Mr.  Hare  and  Mr.  Hannen  for  the  Plaintiff,  argued  that 
the  provision  in  the  deed  of  July,  1823,  was  a  mere  license 
to  Sir  John  Osborne  to  conduct  his  business  without  mo- 
lestation, but  was  not  a  release  of  the  debt,  or  a  contract 
not  to  sue  the  estate  of  Sir  John  Otbome  after  his  decease. 
The  principle,  that  a  right  to  sue  was  lost  when  once  sus- 
pended, did  not  apply  to  cases  in  which  the  true  construc- 
tion of  the  contract  was,  to  keep  alive  the  debt:  CHbbons  v. 
Vouillon  (e)j  Beech  v.  Ford  (/) ;  that  the  provision  against 
suing  Sir  John  OAome,  "  in  his  person,  or  in  his  goods, 
chattels,  and  effects,'^  did  not  protect  his  estate  after  his 
decease;  and  that  the  Statute  of  Limitations  had  no  oper- 
Bthn  in  the  circumstances  of  this  case:  WittersheimY.  The 
Countess  Dowager  of  Carlisle  {g\  Irving  v.  Veitch  (h). 


JudffmenL  The  Vicb-Chancellor,  after  determining  another  point 
in  the  case,  as  to  the  sufficiency  of  the  evidence  of  the 
Plaintiff's  debt,  proceeded: — 

It  was  then  argued,  that  the  deed  of  the  1st  July,  1823, 
operated  as  a  release  of  the  debt  of  Mr.  Neal;  and  this 
argument  was  founded  on  that  part  of  the  deed,  whereby 
the  creditors  gave  and  granted  to  Sir  John  Osborne,  that, 
in  case  he  should  perform  the  covenants  thereby  entered 
into  on  his  part,  he  might  live  and  reside,  and  attend  to 
his  affairs,  in  any  place  he  might  think  proper,  without 


(a)  14M.&W.741. 

(b)  6  B.  &  C.  603. 

(c)  16M.&W.321. 

(d)  4  Q.  B.  619. 


(c)8C.  R483. 
(/)  7  Hare,  208. 
(i7)  1  H.  Bl.  631. 
(h)  3M.  &W.90, 
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salt,  or  molestation  in  his  person,  or  in  his  goods,  chattels, 
and  effects,  hj  any  of  the  creditors  who  are  parties  thereto ; 
and,  in  the  absence  of  any  act  on  the  part  of  Sir  John  Os- 
home  to  prevent  the  Plaintiff  from  obtaining  the  full  bene- 
fit of  the  deed,  it  was  contended,  that  this  provision  oper- 
ated in  effect  as  a  discharge  of  the  debt.  I  must,  how-* 
e?er,  put  such  a  construction  upon  the  instrument  as  will 
not  defeat  the  intention  of  the  parties;  and  it  was  clearly 
not  intended  that  this  deed  should  operate  as  a  release. 
It  is  nothing  more  than  a  license  by  the  creditors  to  their 
debtor,  to  enable  him  to  live  unmolested,  in  consideration 
of  the  trusts  of  the  deed  being  carried  out  The  main  in- 
tent was,  that  the  debts  in  the  schedule  should  be  in  some 
vaj  or  other,  at  some  future  day,  paid  or  satisfied.  It 
would  be  utterly  inconsistent  with  that  intention,  to  give 
tA  the  deed  the  operation  of  a  present  release. 
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The  third  point  which  was  made  was  as  to  the  question 
of  forfeiture.  It  was  said,  that  the  debt  of  the  Plaintiff,  as 
executrix  of  Mr.  Neal,  was  forfeited  by  the  bill  which 
she  filed  in  this  Court>  for  the  purpose  of  carrying  into  exe- 
cution the  trusts  of  the  deed,  and  complaining  of  breaches 
of  trust  by  the  dropping  of  one  of  the  policies  of  life  as- 
surance, which  formed  the  fund  to  which  the  creditors  in 
the  second  schedule  had  to  look  for  the  discharge  of  their 
debts,  and  by  the  transfer  of  some  of  the  creditors  whose 
names  were  originally  in  the  second  schedule  to  the  first; 
and  it  was  argued,  that  this  proceeding  was  such  a  suing 
or  molesting  of  the  debtor  as  to  bring  the  Plaintiff  within 
the  operation  of  the  proviso  in  the  deed  to  which  I  was 
referred.  But  this  part  of  the  clause  does  not  go  so  far  as 
that  which  immediately  precedes  it,  in  which  the  goods, 
chattels,  and  effects,  as  well  as  the  person  of  the  debtor, 
are  protected.  In  the  last  part  of  the  clause,  Sir  John 
OAoniB  alone  is  mentioned,  and  the  purport  of  it  evident- 

▼OL.  X.  H  H.  w. 
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186S.  I7  is  to  protect  him  penonaUj  from  molestatioiL  The  suit 
was  for  the  purpose  of  enforcing  the  deed  itself,  and  it  is 
imposdhle  to  conceive  that  sach  an  object  should  work  a 
forfeiture  of  the  rights  of  the  party  under  the  deed  It 
/iM^MMt.  eould  not  ha?e  been  intended  that  the  deed  should  create 
a  right,  and  at  the  same  time  preclude  the  parties  from 
asserting  their  title  to  protection  in  respect  of  the  rightso 
created. 


It  was  then  urged,  that  the  debt  was  barred  hj  the 
Statute  of  Limitations;  but  I  think  that  this  objection  is 
remoyed  by  the  tenor  of  the  deed,  the  terms  of  the  license 
to  Sir  John  Oabome  precluding  any  suit  against  him  dur^ 
ing  his  life  for  payment  of  the  debt  otherwise  than  in  the 
manner  proYided  by  the  deed  It  is  according  to  the 
terms  of  the  deed  that  no  proceedings  for  the  recovery  of 
the  debt»  otherwise  than  out  of  the  appropriated  property, 
shall  be  taken  during  the  life  of  Sir  John  Otbome;  and 
the  debtor,  or  his  representatives,  cannot,  under  such  cir- 
cumstances, afterwards  set  up  this  abstinence  of  suit,  in 
pursuance  of  the  contract,  as  a  bar  to  the  daim  of  the 
creditor. 
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EDDLESTON  v.  COLLINS.  ^T^^ 

A  Aug.  eth. 

BILL  for  foredosure  of  a  mortgage  of  copyhold  pre-  The  Mpnte 
wiaes,  holden  of  the  manor  of  Lyles  in  CaUenham^  in  the  «  married  wo- 
county  of  Cambridge.     Mary  Ann  Ward  was  admitted  to  ^  JJl^j^ 
the  premises  in  question  in  April,  1 843,  and  she  afterwards  ^?  vj'rpom  of 

Auemiiff  oer 

manried  Thomas  CoUins.    OoUins  and  his  wife,  in  May,  copyhold  estate 
1844,  suzrendered  the  premises  to  Adcock,  by  way  of  mort*  itewar^iH^o 
gage,  to  secure  501    On  the  3rd  of  December,  1846,  Ad-  '^■•"i*^- 
cock  made  a  further  advance  of  1002.  to  OoUina  and  his  ofanumor,!!- 
wife;  and  the  bill  stated,  that^  upon  this  date,  Mary  Ann  ^li^xi^to**'* 
CcUinSy  the  wife,  being  first  privately  examined  by  the  Ae  office  if  he 

luiTe  nifficieiit 

deputy  steward  of  the  manor,  separately  and  apart  ficom  diacretioiL 
herhosbandy  and  freely  and  voluntarily  consenting,  sur-  ^J^^^^^ 
rendered  the  premises,  subject  as  therein  mentioned  to  miluuionofa 
sach  uses,  upon  such  trusts,  and  to  and  for  such  estates,  on  the  e^H^ 
&C,  in  favour  or  for  the  benefit  of  Thomas  Collins,  his  ^^^^ 
heirs  and  affligns,  and  subject  to  such  powers  of  sale  and  ^^^,^|2^°^ 
other  powers^  and  charged  with  the  payment  of  such  sum 
and  sums  of  money,  as  Stephen  Adoock,  his  heirs,  executors, 
idministrators,  or  assigns,  by  any  deed  or  deeds  in  writing, 
to  be  by  him,  them,  or  any  of  them  legally  executed,  should, 
at  the  request  of  CoUins,  his  heirs,  executors,  administra* 
tors,  or  assigns,  at  any  time,  and  from  time  to  time,  within 
twenty  years  from  the  date  thereof,  direct,  limit,  or  ap- 
point, and  in  default  of  and  until  such  direction,  limita^ 
tion,  or  appointment,  to  the  use  of  Stephen  Adcock,  his 
heirs  and  assigns,  according  to  the  custom  of  the  manor, 
subject  to  the  surrender  of  the  20th  of  May,  1844,  and  also 
subject  to  a  further  proviso  for  redemption  by  Collins,  his 
heirs,  executors,  &c.    John  Bell,  who  acted  as  the  deputy 
steward  of  the  manor,  and  took  the  examination  of  Mrs. 
CdUns,  was  in  the  twenty-first  year  of  his  age,  but  wanted 
some  months  of  attaining  his  full  age  of  twenty-one:  he 

h2 
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had  been  articled  as  a  clerk  to  Mr.  Adoock  (who  was  an 
attorney),  and  had  recently  completed  his  five  years  of 
service. 

The  estate  was  afterwards  charged  by  Colling  with  several 
other  sums  advanced  to  him  by  Adoock.  The  Plaintiff 
took  a  transfer  of  the  mortgage  firom  Adoock.  CoUins  died; 
and  Mary  Ann,  his  widow,  intermarried  with  WiUiam 
SmtUk  Smith  and  his  wife  were  Defendants  to  the 
bilL 


John  BeU,  the  deputy  steward,  was  examined  as  a  wit- 
ness for  the  Plaintiff,  and  sidd  he  was  appointed  by  Cle- 
ment Francis  to  act  as  his  deputy  steward,  to  accept  and 
take  the  surrender  of  the  3rd  December,  1846,  by  Thomas 
Collins  and  Mary  Ann  his  wife,  and  that  he  took  the  sur- 
render in  duplicate.  He  said,  **  the  now  produced  surren- 
der, and  the  part  left  with  Clement  Francis,  were  respec- 
tively signed  by  T,  Collins  and  Mary  Ann,  his  wife,  in  my 
presence,  as  such  deputy  steward;  and  I  accepted  and  took 
the  same  as  a  surrender  of  the  hereditaments  therein  com- 
prised. Before  taking  the  surrender,  I  examined  Mary 
Ann  CoUins  in  another  room,  separate  and  apart  from  T. 
Collins,  her  husband,  as  to  her  knowledge  of  the  contents 
and  effect  of  the  surrender  and  her  consent  thereto ;  and  on 
that  occasion  I  read  such  surrender  to  her,  and  explained 
the  nature  and  effect  thereof.  She  fully  understood  the 
contents  and  effect  of  the  said  surrender,  and  fireely  and 
Toluntarily  consented  to  make  it." 


Arguineiu.  Sir  W.  P.  iVood  and  Mr.  Smythe,  for  the  Plaintiff,  argued 
that  the  non-age  of  the  deputy  steward,  which  was  relied 
upon  by  the  Defendants,  Smith  and  his  wife,  as  an  imper- 
fection in  the  Plaintiff's  title,  was  not  material.    They 
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died  tHe  foUowing  cases  as  examples  of  the  offfces  whicb 
an  infant  might  hold  and  execute,  when  snch  offices  were 
ministerial, — ^as  the  office  of  registrar,  Young  t.  StoM  (a) ; 
elerk  of  the  peace,  Crotbie  v.  Hurley  (b) — ^and  the  infant  was 
not  of  sach  years  as  to  render  the  execution  of  them  im- 
possible :  Young  v.  Fowler  (c).  It  was  said  in  Viner,  that 
"  An  infant  might  be  mayor^  abbot,  or  bishop,  without  dis- 
ability; and  if  he  be  executor,  he  may  make  release  of  the 
debt  of  the  testator  "  (d).  The  performance  of  ministerial 
acts  was  distinguishable  from  those  which  were  of  a  judicial 
kind,  SccmMer  v.  WcUera  (e),  although,  even  in  such  cases, 
the  power  and  right  of  exercising  the  office  by  an  infant 
vas  not  always  excluded,  as  in  the  case  of  courts  martial, 
the  judgments  of  which  would  not  be  vitiated  by  the  dr^ 
eumstanoe  that  one  of  the  officers  composing  the  tribunal 
might  be  under  twenty-one.  And  there  were  many  cases 
in  which  the  acts  and  deeds  of  infants  were  supported: 

Zouch  ▼.  Parsons  (/),  AUen  v.  AUen  (y),  v.  Band- 

cock  (A),  Barrow  v.  Parrot  (%),  The  deputy  steward,  in  this 
case,  de  facto  filled  the  office  and  performed  the  functions, 
and  his  acts  in  the  office  without  malversation  would  be 
supported :  Hippdy  v.  Tucke  (k).  It  woidd  be  of  dangerous 
consequence  to  allow  a  conveyance  to  be  impeached  on 
snch  grounds.  If  a  fine  ^'be  received  and  recorded,  the 
feme  covert  or  her  heirs  shall  not  be  received  to  aver,  that 
she  was  not  examined  nor  assented;  for  this  would  be 
against  the  record  of  the  Courts  and  tend  to  the  weakening 
of  the  general  assurances  of  the  realm : "  2  Inst  515.  "  The 
law  is  not  very  curious  in  examining  the  imperfections  of 
the  steward's  person,  nor  the  unlawfulness  of  his  authority ; 


185S. 


ArgumeiU, 


(a)  Cto.  Car.  279. 

(6)  Alcock  &  N.  431. 

(c)  Cro.Car.  565 ;  S.  (7.,  March, 
3S. 

(rf)  9  ViiL  p.  404,  tit. "  Enfant." 
(I.),pl.4. 

{€)  Cro.  EUz.  636. 


(/)  3  Burr.  1794. 
(g)  1  Con.  &  L.  453,  per  Sir-Kcf- 
tpardSugden, 
(A)  17Ve8.384. 
(0  1  Mod.  246. 
{k)  2  Lev.  184, 
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for,  be  he  infant,  or  non  compos  mentis^  an  idiot  or  Itmatic, 
an  outlaw  or  an  exoommnnicant,  yet,  whatsoever  things 
he  performeth  as  incident  to  his  place,  can  neyer  be 
avoided  for  any  such  disability,  because  he  performeth 
them  as  a  judge,  or,  at  least,  as  custom's  instrument :''  Co. 
Copyholder,  p.  127,  §  xlv. 


Ur.  Olasae  and  Mr.  Bealea  for  the  Defendants,  W.  Smiih 
and  Mary  Ann  his  wife,  cited  and  relied  on  the  rule  laid 
down  by  Lord  Coke^  as  unimpeached  by  any  subsequent 
authority.  '^  An  infant  or  minor  is  not  capable  of  an  of- 
fice of  stewardship  of  the  court  of  a  manor  either  in  pos- 
session or  reversion  "  (a).  Lord  Cohe,  in  his  "  Complete 
Copyholder,''  &  46,  speaking  of  an  under-steward,  says,  that 
**  some  have  thought  that  an  under-steward  may  be  made 
without  special  words  in  the  steward's  patent  authorizing 
him  to  make  a  deputy;  but  surely,  since  it  is  an  office  of 
knowledge,  trust,  and  discretion,  it  cannot,  unless  it  be  in 
cases  of  necessity."  The  argument  for  the  Plaintiff  has 
conceded  that  the  functions  of  a  judicial  office  cannot  be 
performed  by  an  infant;  and  that  this  portion  of  the  da* 
ties  of  the  steward  is  judicial,  is  distinctly  laid  down  by 
Lord  Hale  in  Iks'  case  (b)^  in  which  he  said,  '^  the  steward 
is  judge  of  that  part  of  the  court  which  concerns  the  copy- 
holds, and  is  register  of  the  other."  The  separate  examina- 
tion of  married  women  is,  in  fact,  a  portion  of  the  judi- 
cial duty,  as  is  proved  by  the  practice  of  this  Courl^ 
in  which  the  separate  examination  is  habitually  taken 
by  the  Judge  alone.  The  importance  of  the  duty  is  shewn 
by  the  circumstances  of  this  case,  in  which,  if  the  soxrend- 
er  be  supported,  the  result  will  be  that  the  Defendant 
Mrs.  Smith  will  be  wholly  deprived  of  her  estate. — Gil- 
bert's Tenures,  p.  416,  and  Brooke's  Ab.,  voL  1,  p.  196> 
were  also  cited. 


(a)  Co.Litt.  3.b. 


(b)  1  Vent  153. 
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Sir  F.  P.  Wood,  in  reply,  eald,  that  eren  if  the  rale  of 
kwhad  been,  that  a  minor  could  not  be  a  steward,  still  it 
voold  not  follow  that  he  might  not  be  a  deputy  steward, 
for  the  performance  of  sudi  of  the  functions  of  the  steward 
93  were  in  their  nature  ministeriaL  The  steward  alone 
could  appoint  a  deputy ;  it  was  not  contended  that  the  un« 
der-steward  could  do  so.  The  taking  consents  of  married 
women  was  a  duty  which  the  Judges  of  this  Court  and  of 
the  Court  of  Common  Pleas  frequently  delegated,  thus 
stewing  that  it  was  not  a  duty  of  a  judicial  nature. 


Vice-Chavcellob  : — 

The  sole  question  reserwed  for  judgment  in  this  case 
vu,  whether  a  surrender  of  a  copyhold  estate,  taken  on 
the  3rd  of  December,  1846,  out  of  Court  by  a  deputy 
steward,  who  was  under  the  age  of  twenty-one  years,  was 
Toid  by  reason  of  the  non-age  of  the  under-steward.  The 
sorrender  was  by  husband  and  wife,  the  wife  being  first 
priTately  examined  by  the  deputy  steward.  The  deputy 
steward  had  been  for  five  years  an  articled  clerk  to  a  soli- 
citor, and  was  upwards  of  twenty  years  of  age,  having 
been  bom  on  the  24th  of  Febraary,  1826. 


JudgmenL 


I  have  looked  into  the  cases  which  were  cited  in  the 
argament,  and  into  several  other  cases  bearing  upon  the 
subject,  and  I  am  of  opinion  the  surrender  in  question  is 
not  void.  The  argument  in  support  of  the  position  that 
the  surrender  was  void  was  mainly  based  upon  Scamler's 
(»«(a),  in  which  it  appears  to  have  been  ruled  by  Pophantj 
J^  and  Fenner^  J.,  that  an  infant  could  not  be  a  steward, 
^d  upon  the  adoption  of  that  ruling  by  Lord  Coke  (b).  But 
the  authority  of  Scaniler'a  case  was  denied  in  Young  v. 
fou?fer(c) ;  and  in  another  report  of  the  same  case  of  Young 


(o)  ScanUer  v.  Waters,  Cro.  Eliz.  636. 

(c)  Cro.  Car.  656. 


ib)  Co.Litt3.b. 
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y.  Folder  (a\  it  is  stated  (6)  that  the  decision  in  Seander's 
case  was  contrary  to  what  is  reported  in  Croke  Elizdheik. 
I  think,  therefore,  that  Scawlev^s  com  cannot  be  relied 
on;  and  in  Coke's  Copyholder  (c),  it  is  distinctly  stated, 
that  an  infant  may  be  a  steward,  and  that  what  he  per- 
formeth  as  incident  to  his  place  cannot  be  avoided  for 
such  disability. 


:    It  was  then  argued,  that,  if  an  infant  can  be  a  steward 
at  all,  it  could  only  be  when  the  office  was  granted  with  a 
clause  to  exercise  it  "  per  se  vel  deputatum  suum,''  in  which 
case  he  could  appoint  a  deputy;  and  that  the  appoint- 
ment of  an  infant  under-steward  would  be  void,  because 
of  course  he  could  not  appoint  a  deputy.    And  this  argu- 
ment was  supported  by  another  passage  in  Coke's  Copy- 
holder (section  46),  in  which  it  is  said,  that  a  steward  can- 
not, without  special  words  in  his  patent,  appoint  an  under- 
steward  unless  in  case  of  necessity ;  as,  if  an  office  of 
stewardship  descend  unto  an  infant,  he  may  make  a  de- 
puty steward,  because  the  law  presumes  that  he  is  himself 
incapable  to  execute  it     But  this  does  not  appear  to  me 
to  be  at  all  inconsistent  with  its  being  shewn  that  the 
steward,  although  an  infant,  is  capable  of  executing  the 
duties  of  his  office;  and  I  think  that  this  is  the  true 
meaning  of  the  passage  referred  to,  for  it  is,  I  think, 
to  be  collected  from  the  case  of  Young  v.  Fowler,  both 
as  reported  in   Croke  Charles^  and  in  Marchy  that  a 
steward,  although  an  infant,  may  execute  the  office,  un- 
less he  be  of  such  tender  years,  that  he  has  not  discretion 
to  exercise  it    And  this  is  confirmed  by  what  is  said  in 
Young  v.  StoeU  (d)  with  reference  to  the  office  of  Bishop's 
Registrar,  where  it  is  said,  that  the  grant  of  the  office  to 
an  infant  was  not  void  because  the  infant  could  not  make 


(«)  March,  38. 
(h)  Id.  43. 


(c)  Sect.  45. 

1^0  <-'io.  Cur.  279. 
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^  deputy,  for  that  the  infant  might  have  sufficient  know- 
ledge to  write,  and  roister  acts,  which  was  sufficient  for 
bis  place  And  there  are  many  other  cases  which  support 
this  distinction  as  to  the  competency  of  the  infant,  of 
▼hich  perhaps  the  most  remarkable  is,  that  an  infant  of 
the  age  of  seventeen  years  was  capable  of  being  an  execu- 
tor, and  had  nearly  all  the  powers  incident  to  that  office. 


1858. 


JndgmtnL 


I 


The  imiK>rtance  of  the  duties  incumbent  upon  a  deputy 
steward  in  taking  'the  examination  of  a  married  woman, 
was  urged  on  tlie  part  of  the  Defendants  as  a  reason  against 
the  validity   of  the  appointment  of  an  infant  as  deputy 
steward;  and  indeed  IWa  case  (a)  was  referred  to,  to  prove 
that  the  office  of  steward  was  judicial;  but  although  some 
of  the  duties  of  the  office  may  possibly  be  judicial,  I  think 
it  dear  that  tliis  duty  of  taking  the  examination  of  mar- 
ried women  is  not  so ;  for,  if  it  was,  it  could  never  be  dele- 
gated at  all,  and  yet  it  is  a  duty  which  the  Court  itself  is 
in  the  constant  habit  of  delegating,  by  issuing  commissions 
for  tlie  examination  of  married  women;  and  the  Court  as 
oonstantly  acts  upon  the  return  of  such  commissions,  with- 
out inquiring  ^whether  any  of  the  commissioners  were  in- 
{ants  or  not. 


The  examination  of  the  married  woman  in  this  case, 
taken  by  the  deputy  steward,  has  been  followed  by  the 
entry  of  the  surrender  upon  the  rolls  of  the  manor;  and 
although  of  course  the  surrender  might  be  impeached,  upon 
proper  grounds  brought  forward,  by  a  cross  bill,  I  am  of 
opinion  that  it  cannot  be  held  to  be  wholly  void  upon  the 
ground  suggested;  and  therefore  there  must  be  the  usual 
decree  for  an  account  of  what  is  due  upon  it 


(a)  1  Vent.  163. 
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JVbr.  Sihdf  '^  ™^  Mattbk  op  RYE'S  SETTLEMENT. 

Eitatei  letUed  jBL  PETITION  for  paTuent  of  a  sum  of  iOOOl.,  part  of  a 
forUii^^th  l<^^f  suin  P'^d  ^^^  Court  under  the  Trustee  Relief  Act 
v°""f  m-!!L.  ^y  *^^  settlement  made  upon  the  marriage  of  Joseph  Jehfl 


nreij  in  tail.  Rye  and  Dovoihy  Claveringy  dated  in  1797,  certain  estates 
thHrasiwid  in  ^^^  settled  hj  Joseph  JekyU  Rye,  subject  to  a  term  of 
STb'' Ae  hu»^  i^^ty  years  for  securing  a  rent-charge  for  pin-money 
band,  tN  eow  u  to  the  wife,  to  the  use  of  Joseph  JekyU  Rye  the  husband, 
Ota kavitu any  and  his  assigns,  for  life;  with  renuiinder,  subject  to  a  rent- 
w^  to^hilwife  <^bc^^  to  commeuce  after  his  decease,  limited  to  Dorothy 
for  her  lifo,       i^  ^^^  foj  Ji^p  life  by  ^^v  of  jointure,  and  to  a  term  of 

Knuunder  to 

hu  brother  for  100  yoars  thereby  created  for  securing  the  same;  and  sub- 
rraiaindeTin  ject  also  to  a  term  of  2000  years,  thereby  limited  to  tru^ 
wUhadirecSon  ^^®®®  ^P^^  trusts  for  securing  portions  for  yotmger  children 
to  pay  4000/.     of  the  marriage, — ^to  the  use  of  the  first  and  every  other 

out  of  the  pro- 

ceedt,  rents,  SOU  of  Joseph  JekyU  Rye  by  Dorothy  his  wife,  severally  and 
^e  ddesf*  ^  successivoly,  according  to  their  respective  seniority,  in  tail 
to^S^e^t^  b?l  °*«Je;  with  remainder,  for  defiiult  of  such  issue,  to  the  use 
Tested  interest    of  Joseph  JekyU,  his  heirs  and  assigns,  for  ever. 

on  her  attaining 
twenty-one  or 

upon  the  true  citing,  that^  previously  to  his  nuirriage  with  Dorothy  his 
the  will,  the  wife,  he  had  settled  and  assured  such  of  his  estates  in  the 
tionTpendSr  county  of  Northampton  as  he  was  then  seised  of  in  fee,  to 
rf  i^e^tTe  ^^^  *^'  ™^^  '"^^  intents,  and  purposes,  as  in  his  said  mai^ 
death  of  the  tes-  riage  Settlement  were  declared,  he  proceeded,  "  but  in  case 
on  the  geneiai    I  shall  depart  this  life  without  leaving  issue  by  my  said 

Sd°tha/ S^*'  wife,  then  I  devise  all"  the  estates  comprised  in  the  set- 
daughter  was 
entitled  to  the  40001. 

Where  the  ulterior  lunitations  in  a  wiU  are  made  to  depend  upon  a  fiulure  of  iisne  of  the  tests- 
tor,  and  there  are  found  amongst  the  ulterior  limitations  prorisions  which  could  not  reasonably  be 
meant  to  depend  upon  a  genenl  fiulure  of  issue,  the  will  is  to  be  construed  as  referring  to  a  £ulare 
of  issue  at  the  deaUi,  and  not  to  a  general  fiulure  of  issue. 

The  fixing  of  the  time  of  the  death  of  living  persons  as  the  period  of  disposition,  considered  as 
inconsistent  with  the  notion  that  the  legacy  was  to  take  effect  only  on  general  fiulure  of  issue. 
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tlement  ''tinto  my  wife  for  her  life.''     ''And  from  and        isg%. 
immediately  after  the  decease  of  the  said  Dorothy  my  wife,      "  ^^^ 
I  devise  all  my  said  'settled  estates'  unto  my  brother       ^n"* 
Peter  Bye  for  his  life ;  and  after  the  determination  of  that        — 
estate  by  forfeiture,  surrender^  or  otherwise,  in  his  life-     Situ^me^ 
time,  and  also  from  and  immediately  after  his  decease,  I 
give  and  devise  all  my  said''  settled  estates  to  trustees  in 
fee.     And  the  testator  declared  the  trusts  to  be,  that  the 
said  trustees  should,  with  all  convenient  speed  after  the 
several  deceases  of  his  wife  and  his  brother  and  the  sur- 
vivor of  them,  sell  all  the  said  settled  estates,  and  pay  the 
money  arising  by  such  sale,  and  by  the  rents  and  profits  of 
such  premises  in  the  meantime  as  therein  mentioned,  to 
Elinor  Rye^  his  brother's  eldest  daughter,  40002.,  at  her  age 
of  twenty-one  or  day  of  marriage,  which  should  first  hap- 
pen; but  on  either  of  such  events,  the  said  legacy  or  sum 
of  40002.  should  then  become  a  vested  interest  in  her,  not- 
withstanding the  payment  thereof  should  be  postponed  till 
after  the  decease  of  the  survivor  of  the  wife  and  brother 
of  the  testator,  with  certain  other  trusts  in  case  Elinor 
Rye  should  die  without  issue  before  she  attained  twenty- 
one  or  married.    And  upon  further  trust  to  pay  and  di- 
vide all  the  residue  of  the  monies  arising  firom  such  sale  or 
sales  as  aforesaid,  and  the  rents  and  profits  of  the  premises 
in  the  meantime,  unto  and  amongst  all  the  other  children 
o(  Peter  Rye  (except  Elinor)^  equally. 

Joseph  JekyU  Rye  died  in  1 819,  without  having  had  any 
issue  by  his  marriage,  leaving  Doro^y  his  widow,  and  Pe- 
terRye  his  brother,  surviving.  Dorothy  died  in  1825.  In 
December,  1842,  Peter  Rye  executed  a  deed,  creating 
trusts  for  sale  of  the  settled  estates,  and  distribution  of  the 
purchase-money,  on  the  supposition  that  the  trusts  declar- 
ed of  the  surplus  proceeds  by  the  will  of  Joseph  JekyU  Rye 
(after  payment  of  the  4000Z.  to  Elinor)  would  fail  of  effect, 
and  that  Peter  Rye  would  take  as  heir-at-law.    Peter  Rye 


J 
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aied  in  I8S0.  There  were  several  chUdren  of  P«fer  iJye, 
but  all  of  them  predeceased  him  except  the  said  jEZinor  his 
eldest  daughter.  Elinor  married  Charles  Gary  Elms  in 
1826,  and  the  40002.  was  put  into  settlement  upon  the 
marriage.  The  estates  were  sold  after  the  death  o{  Peter 
Rye;  and  doubts  having  been  raised  by  the  purchasers  as 
to  the  validity  of  the  devise  by  the  wUl  of  Joseph  JdcyU 
Rye^  the  surviving  devisee  in  trust  under  the  will  and  the 
trustees  under  the  settlement  of  December,  1852,  joined 
in  the  confirmation  to  the  purchasers,  and  the  purchase- 
money  was  paid  into  Court  under  the  Trustee  Belief  Act 
The  petition  for  payment  of  the  4000t  out  of  these  monies 
was  presented  by  the  trustees  and  the  parties  interested 
under  the  settlement  made  in  1826  on  the  marriage  of 
Elinor. 


Arqunieni,  Mr.  R6U  and  Mr.  Greening  for  the  petitionera— The 
words  "  in  case  I  shall  depart  this  life  without  leaving  issue 
by  my  said  wife,"  taking  them  not  to  be  merely  referential 
to  the  uses  of  the  settlement,  will  be  construed  "without 
leaving  at  my  decease  issue,''  &c  There  is  no  reasonable 
distinction  between  the  present  case  and  French  v.  Cad- 
deU  (a).  The  contingency  is  determined  when  the  devise 
takes  effect.  In  the  cases  of  Vanderplank  v.  King  (6),  and 
Williams  v.  Teale(c),  the  Court  looked  at  the  events  as  they 
stood  at  the  death  of  the  testator.  If  the  clause  be  merely 
referential  to  the  limitations  of  the  settlement,  those  linu- 
tations  wholly  failed  on  the  death  of  the  wife:  Jones  y- 
Morgwii  (d),  Morse  y.Lord  Ormonde{e\  Egerton  Y.Jones(f), 
Eno  V.  Eno  (g).  The  internal  evidence  afforded  in  this 
case  by  the  dispositions  made  of  the  estate  and  of  the  mo- 


(a)  3  Bro,P.  C.  267,  Toml.  ed, 

(6)  3  Hare,  1. 

(e)  6  Hare,  239. 

{(i)  3  Bro.  C.  C.  323,  TomJ.  ed. 


(e)  1  Buss.  382;  S.  C^  5  Madd. 


99. 


(/)  3Siin.409. 
iff)  6  Hare,  171. 
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oiesto  arise  firom  the  sale,  especially  of  the  40001,  and  also  i852. 

b7  the  disposition  of  the  interim  rents, — some  of  which  are  j^^  " 

not  reeoncileable  with  the  supposition  that  the  testator  ^^^^ 

contemplated  an  indefinite  failure  of  issue, — ^is  altogether  

fcTowaUe  to  the  restrictive  construction:  Wtttington  v.  '^ 
WeUifigton  (a),  Lyttan  v.  Lytton  (6),  Sanford  v.  Irhy  (c)- 

Mr.  GUuse  and  Mr.  Hanson  for  respondents  claiming  un- 
der Pe^iZ^ — ^The  devise  is  void  for  remoteness:  L(tdy 
Imetborongh  v.  Fox(d),  Bankes  v.  Holmes  (e).  The  excep- 
tional construction,  which  would  restrict  the  issue  to  those 
provided  for  by  the  settlement,  is  objectionable,  as  it  would 
exclude  female  issue  of  the  testator  firom  inheriting.  It 
cannot  be  supposed  that  the  testator  intended  to  exclude 
his  own  daughters  or  the  daughters  of  his  sons,  which 
must  be  the  case  if  the  clause  be  taken  as  referential  The 
cues  cited,  2  Jarm.  on  Wills,  p.  421 ,  in  support  of  the  pro- 
position there  stated,  that  ''where  a  testator,  having  no 
issae,  devises  property  in  default  or  in  failure  of  issue  of 
himself,  it  is  considered  that  his  evident  object  is  simply 
to  make  the  devise  contingent  on  the  event  of  his  leaving 
no  issue  surviving  him,  and  that  he  does  not  refer  to  an 
extinction  of  issue  at  any  time,"  do  not  establish  that  pro- 
position. The  case  of  JStio  v.  Eno  is  distinguishable,  upon 
the  ground  that  there  the  limitations  were  correctly  recited, 
and  the  intention  plainly  shewn  of  disposing  of  the  pro- 
perty subject  only  to  the  existing  life  estates,  and  the  in- 
strument, being  an  appointment,  was  construed  as  if  it  had 
been  inserted  in  the  settlement  creating  the  power:  Doe 
i  Toid  V.  Duesbury  (/),  Treatise  on  the  Law  of  Property 
as  administered  in  the  House  of  Lords,  p.  351. 

(a)  4  Borr.  2165.  ($)  1  Buas.  394,  n. 

(6)  4  Bro.  C.  C.  44L  (/)  8  M.  &  W.630,  perBolfy 

(c)  3  B.  &  A.  654.  B. 

(cOOA.temii.Talb.  262. 
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Mr.  0.  L.  RtMeUf  for  other  parties,  cited  SouMy  v. 
SUinehauae{a). 


Judgment.  Viob-Chahcellob — (after  stating  the  ori^al  settle- 
menty  the  will  of  Joaepk  Jekyll  Rye,  the  settlemeiit  of 
the  40002.  thereby  bequeathed  to  Elinor  the  daughter 
of  Pe^,  the  sale  of  the  estates,  and  the  payment  of  the 
purchase  money  into  Court) : — 

The  trustees  and  cestuis  que  trustent  under  the  settle- 
ment of  the  4000Z.  made  on  the  marriage  of  Elinor,  have 
presented  their  petition  for  payment  to  them  of  that  sum. 
It  has  been  opposed  by  parties  claiming  under  disposi- 
tions made  by  Peter  Rye  in  his  character  of  heir,  under 
the  title  accruing  to  him  by  the  death  of  his  other  chil- 
dren. Amongst  those  dispositions  there  was  a  settlement 
made  by  him  in  the  year  J  842,  by  which  he  settled  the 
proceeds  of  the  sale  of  the  estates,  subject  to  and  after 
payment  of  the  40002.  legacy;  and  the  petitioners  have 
partly  founded  their  claim  upon  this  settlement;  but,  in 
the  yiew  which  I  take  of  this  case,  it  is  unnecessary  to 
consider  the  question  as  to  the  petitioners'  right  under 
this  settlement 

The  substantial  question  is,  whether  the  gift  of  the 
40002L  legacy  is  void  for  remoteness,  as  depending  upon  a 
general  failure  of  issue  of  Joseph  JekyU  Rye.  The  argu- 
ment on  the  part  of  the  petitioners  on  this  point  was,  that 
even  if  the  will  of  Joseph  JekyU  Rye  was  to  be  construed 
as  having  rendered  the  ulterior  limitations  dependent  up- 
on the  general  failure  of  his  issue,  the  'gift  of  the  legacy 
would  nevertheless  be  good,  the  issue  of  Joseph  JekyU 
Rye  having  failed  at  the  period  of  his  death,  when  his  will 

(a)  2  Ves.  610. 
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took  effect;  but  that,  upon  the  trae  constroetion  of  hk 
win,  the  ulterior  limitations  depended  on  the  failure  of 
his  issue  at  the  period  of  his  death,  and  not  upon  the  ge- 
neral fiulure  of  his  issue;  and  I  am  of  opinion  that  this 
is  the  true  construction  of  the  will,  and  that  the  petition- 
m  are  therefore  entitled  to  the  legacy. 


18S8. 


The  cases  which  were  cited  on  the  part  of  the  petition- 
ers ^>pear  to  me  to  establish  at  least  this  proposition — 
that,  where  the  ulterior  limitations  in  a  will  are  made  to 
depend  upon  a  failure  of  issue  of  the  testator,  and  there 
are  found  amongst  the  ulterior  limitations  provisions 
whidi  could  not  reasonably  be  meant  to  depend  upon  a 
general  £ulure  of  issue,  the  will  is  to  be  construed  as  refer- 
ing  to  a  failure  of  issue  at  the  death,  and  not  to  a  general 
fiulure  of  issua  The  question  is  one  of  intention,  and 
the  context  of  the  will  proves  the  intention.  The  creation 
of  life  estates  after  the  failure  of  the  issue,  would  not  be 
soffident  to  limit  the  fSEtilure  of  the  issue  to  the  death  of 
the  testator;  for  it  would  be  consistent  with  an  intention, 
that  the  tenants  for  life  should  take  if  the  issue  failed  in 
thdr  lifetime ;  and  I  place  no  reliance  therefore  in  this 
case  upon  the  life  estates  given  to  the  wife  and  to  the 
brother:  but  here  the  legacy  of  40002.  is  to  vest  in  the 
l^atee  at  twenty-one  or  marriage,  and  is  to  be  paid  im- 
mediately after  the  deaths  of  the  wife  and  the  brother; 
ud,  as  to  this  time  of  payment,  it  was  indifferent  whether 
the  wife  and  brother  had  life  estates  or  not  The  fixing 
of  the  time  of  payment  in  this  manner  appears  to  me  to  be 
▼holly  inconsistent  with  the  notion  that  the  legacy  was 
meant  to  take  effect  only  upon  the  general  failure  of  the 
testator's  issue,  and,  therefore,  to  decide  the  question  in 
this  case  in  favour  of  the  petitioners. 

It  was  much  pressed  in  argument  that  I  should  give  my 
opinion  upon  the  more  general  question  raised  on  the  part 


JwigmenL 
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1868.        of  the  petitioners,  as  to  what  would  have  been  the  effect 
/,'^  "      of  the  testator's  issue  having  failed  before  the  period  of 
RtbIr        i^  death,  assuming  the  limitations  of  his  will  to  be  de- 
pendent  upon  the  general  failure  of  his  issue;  but  the 
point  is  one  of  such  general  importance  that  I  should  not 
be  satisfied  to  give  any  opinion  upon  it  without  haying  it 
more  fully  and  deliberately  argued     The  argument  upon 
Comtraetioit      it  has  not,  I  think,  been  exhausted.    Something  might  be 
p^iIgthTti^  said  upon  the  nature  of  a  testamentary  instrument,  of 
*kte  aT"*^  which  the  making  is  the  inception  and  the  death  the  con- 
ofhif  dMth       summation;  and,  with  respect  to  the  cases  before  Vice- 
to  the  objecto     Chancellor  Wigram,  it  might  perhaps  be  argued,  that  a 
^deJwTJ^  testator  might  look  to  the  period  of  his  death  with  refer- 
wid  to  look  be-  enco  to  the  objects  who  are  to  take  under  his  will,  and 
nod  with  refer*  might  look  bcyoud  that  period  with  reference  to  the  event 
^t  on  which   ^^  which  his  dispositions  were  to  take  effect    There  are, 
«  to^e^"*   besides,  authorities  upon  the  subject  which  have  not  been 
effiBct.  examined  or  commented  upon,  and  which  appear  to  be  in 

direct  conflict,  I  refer  to  Madnnnon  v.  Pe(ich(a)  and 
Harris  v.  Datns(b).  I  must  decline,  therefore,  on  this 
occasion,  unnecessarily  to  decide  the  point. 

(a)  2  Keen,  555.  (b)  1  Coll.  416, 424. 
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LEWIS  ft  THE  SOUTH  WALES  RAILWAY  ^^  ^3^^ 

COMPANY.  ilth. 

A  SPECIAL  case.    The  question  was  as  to  the  liability  A  lUilwmy 
of  Ac  Company  to  the  payment  of  interest  on  a  sum  of  SMtorJiS**^ 

94671  7*.  1(W.  the  owner  of 

uuid^  ioftLj 
interest  Air  the 
,_,  purchMe-nM>> 

The  Company  was  projected  in  1845,  and  the  line  of  the  nej,  and  com- 
raflway  was  intended  to  pass  through  the  estate  of  Mr.  Hmrd^^forM 
Lewis.    Mr.  Lewis  was  seised  of  part  of  the  estate  in  fee,  ^  ^^ooid 
and  other  part  of  it  was  in  settlement, — ^he  being  tenant  be  taken  for  the 
for  life  with  remainder,  subject  to  some  intervening  limita-  it  wai  agreed 
tions  which  failed  of  effect,  to  the  Plaintiff  for  his  life.  S^w  1,^2^. 
Mr.  Lewis  opposed  the  passing  of  the  bill;  and  thereupon  "^ij^*"^j 
^  agreement,  dated  the  1st  of  July,  1845,  was  entered  the  completion 
into  between  him  and  three  of  the  promoters  of  the  Com-  ^a  that^e    ' 
pany;  whereby  the  promoters  covenanted  and  agreed  with  ^*^a  jj^^ 
him,  that  if  the  bill  should  pass  into  a  law  during  the  then  owner  up  to 

.  ,  and  incluire 

session,  and  the  projected  Company  should  require  to  take,  of  the  daj  on 
enter  upon,  or  use  any  of  the  lands  of  Mr.  Lewis,  therein  re-  ^b^^jS^aS*^ 
ferred  to,  for  the  purposes  of  the  railway,  then  and  in  such  SJS'^^J^'T 
case,  before  any  part  of  his  said  lands  should  be  taken,  reatonable  con- 
used,  or  entered  upon  by  or  on  behalf  of  the  Company,  agreemen^wa^ 
except  for  the  purposes  of  surveying  and  setting  out  the  ^^^^^^ 
line  thereof  the  Company  or  the  said  parties  thereto  of  tionofthepor- 
the  first  part  should  pay,  or  cause  to  be  paid,  compensa-  purchaier;  that, 
tlon  for  and  in  respect  of  the  purchase  of  any  of  the  said  JbeVnreSiw, 
lands,  and  for  dam^e  by  severance  or  otherwise  to  the  ^^^JJ^ 
landlords  or  tenants,  and  also  for  the  deterioration  and  in-  bv  the  payment 

of  the  DiiFchaAe— 

JQiy  which  would  be  done  to  the  family  estate;  the  amount  money  into 
of  such  purchase-monies,  damages,  and  compensation  to  u^dSn^ne?** 
ke  estimated  and  determined  by  arbitrators  as  therein  ceuaiHj  refer 

.      to  the  complete 

mentioned,  and,  in  case  of  dispute,  by  the  umpire  therein  conyeyance  of 

the  estate,  and 
the  final  lettlement  of  the  pnrchate. 

TOL  X,  I  H.  W. 
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1852.  named.  And  it  was  provided,  that  the  provisions  of  the 
^'^^^  Lands  Clauses  Consolidation  Act,  1845,  should  apply  to 
"  the  arbitration  thereinbefore  agreed  to,  except  as  to  any 
Iftllirwr^^cr  stipulation  or  provision  in  this  agreement  specially  men- 
tioned; and  that,  in  making  their  valuation  or  award,  the 
said  surveyors  and  imipire  should  separately  and  distinct- 
ly value,  ascertain,  and  distinguish  the  amount  of  pur- 
chase-money or  compensation  to  be  paid  for  the  lands  of 
which  Mr.  Lewis  was  tenant  for  life,  and  those  to  which 
he  was  entitled  in  fee.  And  that  the  said  Company  should 
pay  the  amount  so  ascertained  and  determined  for  the  lands 
to  which  Mr.  Leuns  was  entitled  in  fee  simple  to  him,  his 
heirs,  or  assigns,  and  pay  or  apply  the  remainder  accord 
ing  to  the  provisions  of  the  Lands  Clauses  Consolidation 
Act,  1845,  with  respect  to  purchase-money  or  compensa- 
tion coming  to  parties  having  limited  interests. 

Upon  the  execution  of  this  agreement,  Mr.  Lewis  with- 
drew his  opposition  to  the  bill,  and  it  was  passed.  Soon 
after  the  passing  of  the  bill,  the  Company  required  to  take 
some  parts  of  the  estate  for  the  purposes  of  their  railway; 
and  the  value  of  the  parts  to  be  taken  was  fixed  by  an 
award,  according  to  the  provisions  of  the  agreement.  The 
parts  required  to  be  taken  comprehended  portions  both  of 
the  fee  simple  lands  and  of  the  settled  estates,  and  the 
award  fixed  the  value  of  the  portions  of  the  settled  estates 
at  94672.  78,  lOd.,  and  of  the  portions  of  the  fee  simple  es- 
tates at  12952.  14&  This  award  was  dated  the  9th  of 
March,  1847;  and  soon  after  it  was  made,  the  Company 
required  possession  of  the  lands;  and  a  further  agreement 
was  then  entered  into  between  the  Company  and  Mr.  Leuns; 
whereby,  after  reciting  the  agreement  of  July,  1845,  and 
the  award,  and  that  the  Company  had  applied  for  imme- 
diate possession,  to  which  Mr.  Lettns  had  agreed,  upon 
the  sums  of  94672.  7«.  lOd.  and  1295Z.  14«.  being  deposl^ 
ed  with  Messrs.  Olyn  A  Co.  in  the  joint  names  of  Messrs. 
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W.  0.  Jk  W.  Hunt  and  Hessra  Metcalfe  &  Woodhouse,  at  the        1852. 
risk  of  the  Company,  and  upon  the  Company  entering  in-      ^  ^^  ^' 
to  the  agreement  thereinafter  contained;  and  reciting  that  v- 

the  said  sums  had  been  deposited  accordingly: — it  was    railway  Co. 
agreed,  that  the  said  sums  of  9467i.  78.  lOrf.  and  1295?.  Ite.     statement 
should  be  and  remain  in  the  possession  of  Messrs.  Olyn, 
at  the  risk  of  the  Company,  until  the  completion  of  the 
purchase,  when  the  same  should  be  paid  over  to  the  par- 
ties respectively  entitled  to  the  same,  or  be  paid  into 
the  Court  of  Chancery,  as  the  case  might  be;  and  that  the 
Company  should  pay  Mr.  Lewis  during  his  life,  and  to  the 
parties  respectively  entitled  to  receive  the  same  after  his 
decease,  interest  on  the  said  sums  at  5L  per  cent,  per  an- 
num by  two  half-yearly  payments,  the  first  whereof  should 
commence  and  be  computed  from  the  day  on  which  the 
abstract  of  the  title  of  Mr.  Lewis  to  the  lands  should  be 
delivered  to  Messrs.  Hunt  on  behalf  of  the  Company,  up 
to  and  inclusive  of  the  day  on  which  the  said  purchases 
should  be  completed.    And  it  was  agreed,  that,  so  far  as 
it  was  not  thereby  altered,  the  agreement  of  the  1st  day  of 
July,  1845,  should  continue.    The  said  sums  having  been 
paid  into  the  bank  of  Messrs*  Olyn  &  Co,  in  the  joint 
names  of  the  solicitors  of  the  Company  and  the  solici- 
tors of  Mr.  Lewis,  the  Company  were  then  let  into  posses- 
sion.   The  abstracts  of  the  title  to  the  settled  estates  were 
delivered  on  the  15th  of  April,  1847,  and  to  the  unsetded 
estates  on  the  19th  of  April,  1847.     On  the  21  st  of  April, 
]  847,  Mr.  Lewis  died,  and  the  Plaintiff  became  tenant  for 
life  of  the  settled  estates,  and  the  solicitors  of  Mr.  Lewis^ 
the  deceased,  became  the  solicitors  of  the  Plaintiff.    There 
was  much  discussion  on  the  title  to  the  settled  estates,  but 
ultimately  the  Company  accepted  the  title,  and  forwarded 
the  draft  conveyance  to  the  Plaintiff's  solicitors,  who  ap- 
proved of  the  draft.    The  Company^s  solicitors  then  en- 
grossed the  conveyance,  and,  on  the  22nd  of  May,  1849, 

i2 
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1858.        forwarded  the  engrossment  to  the  Plaintiff's  solicitors, 
"j^^-  ^  '      with  the  following  letter: — 


V. 


SUUement, 


^RjA^w^^c^  "  ^®  ^^^^  y^^  *^®  engrossment  of  the  conveyance  of  the 
settled  estates  for  executioa  The  directions  for  payment 
into  the  Bank  of  the  sum  awarded  for  the  settled  estates 
will  be  ready  to  morrow;  and  we  shall  be  obliged  by  your 
informing  us  when  it  will  suit  your  convenience  to  attend 
in  the  city  for  the  purpose  of  seeing  the  money  paid  in/' 

The  Plaintiff's  solicitors  then  expressed  their  readiness 
to  attend  at  the  Bank  of  England  on  the  26th  of  May, 
1849,  to  see  the  94672.  7«.  lOd.  paid  into  the  Bank;  and 
accordingly  on  that  day  the  sum  was  drawn  out  of  the 
bank  of  Olyn  A  Co,,  and  paid  into  the  Bank  of  Englani 
to  the  account  of  the  Company's  Act;  and  the  usual  re- 
ceipt was  given  for  it  by  one  of  the  cashiers  of  the  Bank. 
On  the  28th  of  May,  1847,  the  Company's  solicitors  sent  to 
the  Plaintiff's  solicitors  a  copy  of  the  receipt,  with  a  let- 
ter, stating  that  they  had  filed  it,  which  they  had  in  fact 
done;  and  on  the  5th  of  June,  1849,  the  conveyance  was 
executed  by  the  Plaintiff;  but  it  remained  in  the  hands  of 
the  Plaintiff's  solicitors,  and  was  never  delivered  over  to 
the  Company.  On  the  21st  of  August,  1849,  they  wrote 
to  the  Company's  solicitors,  as  follows: — 

''  We  inclose  a  statement  of  the  amount  payable  by  your 
clients,  with  the  particulars  of  the  usual  charges;  and  we 
shall  be  glad  to  receive  from  you  an  appointment  for  the 
completion  of  the  business." 

In  this  letter  they  inclosed  an  account,  in  which  they 
charged  the  interest  on  the  9467Z.  la.  JOd.  from  the  15th 
of  April,  1847,  the  date  of  the  delivery  of  the  abstract,  to 
the  26th  of  May,  1849,  the  time  of  the  payment  into  the 
Bank,  only,  and  also  charged  the  costs.  This  account  was 
mislaid;  and  the  Company  having  required  a  statement  of 
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the  interest  which  was  claimed,  the  Plaintiff's  solicitors,        i86i. 
on  the  7th  of  Febmarj,  1861,  sent  them  a  new  account,      \j^^ 
in  which  they  charged  the  interest  on  the  9467Z.  78,  lOd  o* 

down  to  that  date.  There  were  difficulties  in  the  title  to  Railway  Co. 
the  unsettled  lands,  and  the  purchase  was  completed  as  to 
part  of  those  lands  only.  The  purchase*money  for  those 
parts  was  paid  out  of  the  monies  deposited  with  Messrs. 
Glyn  S  Co.y  and  the  balance  remained  in  their  hands.  No 
part  of  the  94671.  7s.  lOd  paid  into  Court  was  invested, 
and  no  petition  was  presented  for  that  purpose. 

The  question  on  the  case  was,  whether,  having  regard  to 
the  trae  construction  of  the  agreements  of  the  1  st  of  July, 
1845,  and  the  6th  of  April,  1847,  and  the  general  Acts  of 
Parliament  relating  to  railways,  so  far  as  the  same,  un- 
der the  circumstances,  affected  the  question,  the  interest 
oq  94672.  7&  lOd  ceased  to  run  from  and  after  the  26th  of 
Maj,  1849,  .the  day  of  payment  of  the  said  sum  into  the 
Bank  of  England;  or  whether,  notwithstanding  such  pay- 
ment^ the  interest  on  the  said  principal  sum  continued  to 
run,  and  would  so  continue  to  run,  for  any  further  and 
what  period  of  time. 


Sir.  fF.  P.  Wood  and  Mr.  Lewin  for  the  Plaintiff. — ^Pay-  Afvumeiu. 
ment  of  money  into  Court  is  no  doubt  an  ingredient  to- 
wards  the  completion  of  the  purchase;  but  it  cannot,  in  any 
accorate  sense  of  the  words,  be  deemed  a  completion  of  the 
purchase.  It  is  not  a  circumstance  from  which  the  owner 
of  the  estate  has  derived  any  benefit  It  has  not  compen- 
sated him  for  the  taking  of  his  land ;  and  the  land  having 
been  taken,  his  stipulation,  that  he  should  receive  interest 
until  completion,  takes  effect:  Ex  parte  The  Earl  of 
Hardwicke  (a),  De  Viame  v.  De  Visme  (6). 

(a)  1  De  G.,  Mac.,  &  Q.  297.  (&>  1  Mac  &  G.  336. 
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1851 
Lvwit 

SOCTTH    WaLIB 

Railway  Co. 
Artntmenl, 


Mr.  RoU  and  Mr.  0.  L.  Russell,  for  the  Company,  argued, 
that  the  payment  of  the  money  into  Court  was,  in  fact, 
the  completion  of  the  purchase,  within  the  meaning  of  the 
contract  It  was  all  that  the  Company  could  do.  This 
was,  moreoTer,  the  construction  which  the  parties  had 
themselyes  put  upon  the  contract;  and  if  there  were  any 
difficulty  in  putting  that  construction  on  it,  the  Court 
would  find  eyidence,  in  the  acts  and  correspondence,  that 
the  contract  in  that  respect  had  been  altered  by  the  par- 
ties. 


JudfftnenL      ViCE-CaAKCBLLOB : — 

I  am  of  opinion,  that,  under  the  circumstances  of  this 
case,  the  interest  upon  the  9467^  7s.  lOd  ceased  to  run 
from  the  26th  of  May,  1849.  The  question,  as  it  seems  .to 
me,  depends  upon  the  construction  of  the  agreement  of 
the  6th  of  April,  1847,  taken  in  connection  with  the  sub- 
sequent conduct  of  the  parties.  The  original  agreement  of 
the  Ist  of  July,  1845,  does  not,  I  think,  assist  us  in  deter- 
mining the  case ;  for  the  two  agreements  relate  to  distinct 
matters:  the  first,  to  the  purchasers  not  having  possession 
until  the  purchase-money  is  actually  paid;  the  second,  to 
their  having  immediate  possession,  without  the  actual  pay- 
ment of  the  purchase-money.  We  must  finst  look,  there- 
fore, to  the  terms  of  the  agreement  of  the  6th  of  April, 
1847. 


The  recitals  of  the  agreement  do  not  appear  to  me  to 
throw  any  light  upon  the  case.  They  are  merely,  that  the 
Company  have  requested  Mr.  Lewis  to  give  them  imme- 
diate possession,  which  he  has  agreed  to  do,  upon  their  de- 
positing  the  purchase-money,  and  entering  into  thq  agree- 
ment hereinafter  contained.  We  are  referred,  therefore, 
to  the  operative  part  of  the  agreement,  to  ascertain  the 
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teitna;  and  the  iiniN»tont  words  to  be  ooDsideted  are  '^  on*  186& 

til  the  completion  of  the  purchase''  in  that  part  of  the  "T^""^^^ 

agreement  which  rehites  to  the  deposit  at  Olyn%  and  ''  up  v. 

to  and  induaiye  of  the  day  on  which  the  purchase  shall  be  juilwat  Ca 

completed  "  in  the  clause  relating  to  the  payment  of  in-  judommL 
terest 


The  question  is,  what  is  the  meaning  of  the  words  "  un« 
til  the  completion  of  die  purchase."  Those  words  may,  no 
donbt,  import^  and  generally  perhaps  would  be  construed 
to  refer  tO)  the  complete  conyeyance  of  the  estate  and  final 
settlement  of  the  business;  but  I  do  not  think  this  is  the 
only  or  necessary  meaning  of  the  words.  They  may  mean, 
Qutil  the  completion  of  the  purchase  by  the  purchaser,  as 
to  whose  part  the  purchase  is  completed  by  the  payment 
of  the  purchase-money;  and  the  question  is,  whether  this 
is  not  the  true  meaning  of  the  words  as  contained  in  this 
Agreement  Now,  the  words  of  every  agreement  must,  as 
1  apprehend,  receive  a  reasonable  construction  with  refer- 
ence to  the  subject-matter  of  the  contract;  and  here  the 
rat)ject*matter  of  the  contract  is  the  possession  and  the 
payment  of  interest  on  the  purchase-money.  What  then 
is  tke  reasonable  construction  of  the  words  with  reference 
to  this  subject-matter.  Is  it  reasonable  to  construe  them 
u  importing  that  interest  was  to  be  paid  upon  the  pur* 
chase-money  until  the  final  completion  of  the  purchase, 
though  the  purehase-money  itself  might  be  paid  before.  I 
think  it  would  be  unreasonable  to  put  such  a  construction 
upon  them;  and  the  more  so,  when  it  is  considered  that  in* 
terest  is  the  compensation  for  delayed  payment  of  principal 
That  an  agreement  might  be  so  expressed  as  to  make  in- 
terest on  thepurchase-money  payable  up  to  the  final  com- 
pletion of  the  purchase,  although  the  purchase-money  it^ 
self  was  sooner  paid,  need  not  be  denied;  but  I  think  yerj 
strong  words  would  be  required  for  the  purpose,  and  that 

the  terms  of  this  agreement  do  not  warrant  such  a  con- 
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iSfiS.        struction.     The  close  connection  which  is  found  in  this 
"  Lewis"      agreement  between  the  completion  of  the  purchase  and 
v«  the  pajrment  of  the  purchase-money  leads,  I  think,  to  the 

Railway  Ca  Opposite  conclusion.  M7  opinion,  therefore,  upon  the  con- 
Judgment,  struction  of  this  agreement  is,  that  the  words  *^  of  the  com- 
pletion of  the  purchase,''  as  used  in  the  agreement^  must 
be  construed  to  mean  the  completion  on  the  part  of  the 
purchaser  by  payment  of  purchase-money.  The  other  con- 
struction would,  as  was  well  observed  on  the  part  of  the 
Defendants,  lead  to  the  conclusion,  that  interest  was  paya- 
ble upon  the  whole  purchase-money,  aldiough  nearly  the 
whole  of  it  might  long  have  been  paid. 

The  conduct  of  the  parties  in  this  case  confirms  this 
construction  of  the  agreement;  for,  when  the  account  is 
delivered  in  August,  1849,  the  interest  is  computed  only 
to  the  26th  of  May,  1849,  when  the  purchase-money  was 
paid  into  Court. 

Supposing  that  the  construction  which  I  have  put  upon 
the  agreement  be  not  the  true  construction,  there  might 
perhaps  be  difficulty,  under  the  circumstances  which  are 
here  stated,  in  taking  the  case  out  of  the  range  oiDe  Visme 
V.  De  Visme  (a) ;  but  I  decide  this  case  upon  the  construc- 
tion of  the  agreement  and  the  understanding  of  the  par- 
ties: and,  adopting  that  construction,  the  case  is  concluded 
by  the  money  having  been  paid  into  Court  under  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act,  for  this 
was  the  mode  of  payment  prescribed  by  the  legislature, 
and  provided  for  by  the  parties. 

It  was  indeed  argued,  that  the  agreement  was  to  be  taken 
as  a  whole;  and  that,  as  to  part  of  the  unsettled  lands, 
there  has  not  yet  been  payment  of  the  purchase-money  : 

(a)  1  Mac.  &  G.  336. 
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bot,  in  addition  to  what  I  have  already  said,  I  think  that        isost 
tk  agreement  must  be  construed  severally.  "l«wi«" 

m  „     South  Walm 

Great  rebance  was  placed  in  argument  on  the  case  £x   iuilway  Co. 

parte  The  Earl  o/Hardwicke  (a) ;  but  I  think  that  case  has     j^tdgmeiu. 

00  application  to  the  present  The  opinions  of  the  Lords 
Justices  in  that  case  seem  to  hare  rested  entirely  on  the 
special  circumstances;  and  those  special  circumstances,  as 

1  understand  the  case,  were  the  letter  written,  after  the 
payment  of  the  purchase-money  into  Court,  giving  notice 
tluit  interest  would  be  claimed,  and  the  acquiescence  of 
the  Company  in  the  demand  made  by  that  letter;  but  here 
there  is  a  total  absence  of  any  such  special  circumstance, 
and,  on  the  contrary,  the  account  sent  in  August,  1849, 
vas  calculated  to  lead  the  Company  to  believe  that  inter- 
est would  not  be  claimed  beyond  the  26th  of  May,  1849. 
I  must,  therefore,  declare  that  the  interest  ceased  on  the 
payment  of  the  purchase-money  into  Court ;  but,  as  I  think 
there  has  been  great  delay  on  the  part  of  the  Company  in 
pajing  this  purchase-money,  I  shall  give  them  no  costs. 

(a)  1  De  G.,  Mac,  &  G.  897. 
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J^&     ^^^"^  EASTERN  RAILWAY  COMPANY  v.  KNOTT. 
A  RaUway        j\^  BILL  againBt  William  KnoU  and  Oearae  Duerr,  for 

Company,  hay-  ,    , 

ing  contracted  the  Conveyance  of  a  piece  of  ground,  containing  about 
wh^,uS2^a  eighteen  perches,  agreed  to  be  purchased  by  the  Company 
contract  made    f^^^  ^j^^  Defendant  William  KnoUy  and  on  which,  or 

■ome  yean  pre- 

riooaiy,  wai  a    part  of  which,  the  railway  had  since  been  constructed. 

purchaser  of 
land  which  the 

Sredfifr  ^  The  plot  of  land  was  situated  on  the  south  side  o{  Spring- 
^^TS'  ^'  ^^'^t  Deptfard.  The  agreement  for  purchase  bore  date 
paid  hia  par-  the  Ist  of  September,  1848,  and  was  made  between  Knott 
and  appeared  of  the  one  part,  and  an  agent  of  the  Company  of  the  other 
^il7t^-  part.  KnoU  thereby  agreed  to  sell,  and  the  Company  to 
doned  the  pos-  purchase,  the  property  described  in  the  schedule,  for  the 
hind,  filed  their  sum  of  3002.  The  Company  to  be  at  liberty  to  take  imme- 
J^%J2iM«^^  diate  possession,  on  depositing  the  purchase-money  in  the 
against  boUi  the  London  and  Westminster  Bank,  and  to  pay  interest  at  5L 

vendor  and  pur-  ^  *    "^ 

chaMr:— ^TeM,  per  ccnt.  from  the  time  of  taking  possession.  The  purchase 
chaaerwa/noST  to  be  completed  within  three  months;  and  thereupon  the 
Sftiine*and**  money  to  be  paid  to  the  vendor  or  otherwise,  according  to 
under  the  cir-     the  Company's  Acts;  and  if  a  valid  conveyance  should  not 

cnmstancef,  en  •  ^       "  ^ 

titled  in  equity  be  made  to  the  Company  within  that  period,  the  Company 

specificperform-  to  be  at  liberty  to  pay  the  purchase-money  into  the  Bank 

tract  *^^*^nsr°  according  to  the  Acts,  and  the  interest  to  cease  upon  such 

the  vendor,  the  payment.     The  schedule  described  the  property  as  a  piece 

biU  must  be         ^^^-^  -  ^      .  T^        /    ,  .    . 

dismissed  as  of  vacant  ground  near  JSprt7ig-street,  Deptford,  containing 
w^^costsTand  ^igl^teen  perches.  The  Defendant  Duerr  was  not  a  party 
"rT*"? *^*  *^  ^^^^  agreement;  but  it  appeared  that,  before  the  agree- 
without  costo.  ment  was  entered  into,  the  Company  had  served  both  him 
The  rights  of  j^^  Knott  with  the  usual  notice  that  the  lands  were  re- 

parties  to  agree- 
ments to  enforce  quired,  and  the  usual  requisition  to  send  in  their  claims; 

a  specific  per* 

fomnnce  m 

equity  arc  not  co-extensivp  ;  for  their  respective  rights  depend  upon  their  conduct,  and  the  conduct 

of  one  may  give  him  the  right  to  apply  to  the  Court,  while  the  conduct  of  the  other  may  debar  him 

from  that  right. 
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and  thftt^  in  consequence  of  the  notice  and  requisition, 
Duerr  had  sent  in  a  claim,  demanding  5002.  for  the  land ; 
and  it  also  appeared,  that,  the  conyeyance  not  having  been 
completed  according  to  the  agreement,  the  Company  paid 
the  3001  into  the  Bank  to  the  following  account: — 

''£x  parte  The  South  Eastern  Railway  Company— The 
account  of  WHUam  Knotty  claiming  to  be  owner  in  fee 
simple  of  eighteen  perches  of  land  or  ground  situate  near 
Spring-streety  in  the  parish  of  Leptford^  in  the  county 
ofKmt,  but  fiuling  to  make  title  thereto  except  under  a 
a>ntnu:t,  bearing  date  the  30th  of  June,  1S36,  entered 
into  by  the  said  William  KnM  with  Frederick  Duerry  for 
the  purchase  thereof  at  the  price  of  732.  10a — And  to  the 
credit  of  Qeorge  LuerTy  who  is  the  heir-at-law  of  the  said 
frtimek  Duerr y  and  also  the  administrator  of  the  said 
Frederick  Duerr;  and  of  Seriah  Drew  df  Oeorge  DreWy 
solidtors  of  the  said  Frederick  Duerr,  who  claim  to  have 
a  lien  or  charge  as  solicitors  on  the  said  piece  of  ground 
or  the  title  deeds  relating  thereto/' 

Some  proceedings  were  taken  under  the  Acts  with  refer- 
ence to  the  money  thus  paid  in ;  and  in  consequence  of  those 
proceedings,  and  of  Duerr  having  brought  an  ejectment  to 
recoTerthe  land,  this  bill  was  filed.  The  eflfect  of  the  evi* 
dence  is  stated  in  the  judgment. 


1652. 


JStatemefU, 


Mr.  Baily  and  Mr.  Simpson  for  the  Plaintiffs. 

Ur.  Selwyn  for  the  Defendant  Knott. 

Mr.  RoU  and  Mr.  Speed,  for  the  Defendant  Duerr,  upon 
the  lapae  of  time,  cited  AUey  v.  Deechamp(a)  and  Quest  v. 
Homfray  (6). 


ArffwnenL 


(a)  13  Vea.  225. 


(6)  5  Ves.  818. 
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Vicb-Chanobllor  : — 

The  case  made  hj  this  bill  against  the  Defendant  Duerr 
is,  that  he  is  the  heir  and  personal  representative  of  Fre- 
derick Duerr;  and  that,  on  the  13th  of  June,  1836,  Frede- 
Judgment,  ^^  Duerr,  by  an  agreement  of  that  date,  agreed  to  sell 
the  land  in  question  to  Knott;  and  that  the  Defendant 
Duerr  is  a  trustee  under  this  agreement,  and  bound  to 
conyey  to  the  Company.  The  Company's  equity,  there- 
fore, wholly  depends  upon  the  equity  of  the  Defendant 
Kfiott  against  the  Defendant  Duerr;  and  the  true  question 
is,  whether  Knott  coiild  now  enforce  the  agreement  of  1836 
against  Duerr.  Of  course,  it  could  not  be  enforced  at  this 
distance  of  time,  independently  of  the  question  of  posses- 
sion; but,  in  order  to  make  out  the  right  to  enforce  it,  this 
bill  alleges,  that,  upon  the  execution  of  the  agreement  of 
1836,  possession  was  delivered  to  Knott,  and  that  he  has 
ever  since  continued  in  possession  of  the  land ;  and  I  think 
the  evidence  sufficiently  proves  the  fact,  that  possession 
was  delivered  to  Knott  upon  the  execution  of  the  agree- 
ment; but  I  think  it  fails  to  prove  that  he  has  ever  since 
continued  in  possession.  Several  witnesses  have  been  ex- 
amined as  to  the  possession,  but  the  evidence  of  most  of 
them  goes  principally,  if  not  wholly,  to  the  possession  be- 
fore the  agreement  of  1836  was  entered  into.  The  mate- 
rial witnesses  who  speak  to  the  possession  after  the  date 
of  that  agreement  state,  in  effect,  that  Knott  used  the  land 
as  garden-ground  for  two  or  three  years;  that  it  then  lay 
waste  for  some  time ;  and  that  Knott  then  brought  some 
bricks  and  scaffold-poles,  and  put  up  a  fence,  with  a  board 
having  his  name  upon  it,  apparently  intending  to  build ; 
and  that  this  was  done  about  Christmas,  before  the  New 
Building  Act,  which  I  find  was  passed  in  the  year  184*4; 
but  these  witnesses  also  state,  that  soon  afterwards  Knott 
took  away  the  bricks  and  poles,  and  the  fence  was  broken 
down ;  and  that  the  land  then  again  laid  waste  for  a  long 
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time— they  ssj  two  or  three  years — ^before  the  railway  was 
fonned.  There  is  also  eyidence,  on  the  part  of  the  Plain- 
tiff that  JTnot^  was  rated  as  occupier  of  the  premises  from 
1839  to  1847;  but  it  appears  by  the  bill,  that,  in  October, 
1847,  and  January,  1848,  he  was  not  so  rated;  and  the 
property  was  described  in  the  rate-book  as  empty. 

In  this  state  of  circumstances,  I  am  of  opinion,  that 
KnoU  could  not  have  enforced  the  agreement  of  1836 
against  Duerr.  He  had  never  paid  any  part  of  the  pur- 
chase-money; and  although  he  had  had  possession  under 
the  agreement,  I  think  it  clear  that  he  had  abandoned  the 
possession  long  before  his  agreement  with  the  Company 
was  entered  into ;  and  it  is  scarcely  less  clear  that  the  agree- 
ment of  1836  would  never  have  been  heard  of  but  for  the 
land  having  become  valuable  from  the  railway  being  about 
to  pass  over  it  The  jurisdiction  in  specific  performance 
is  discretionaiy;  and,  in  my  opinion,  it  would  be  a  most 
unsound  exercise  of  the  discretion  of  the  Court  to  enforce 
a  specific  performance  under  such  circumstances  as  exist 
in  this  case. 


1852. 

South 

EjlftTBRN 

Railway  Ca 

«. 

Knott. 

JudffmenL 


It  was  argued  on  the  part  of  the  Plaintiffs,  that  Knott, 
having  taken  possession,  and  not  having  expressly  repudi- 
ated the  contract,  could  not  have  resisted  specific  perform- 
ance at  the  suit  otDuerr;  and  that,  as  the  agreement  could 
be  enforced  against  him,  it  could  equally  be  enforced  by 
him:  but  I  do  not  agree  either  to  the  hypothesis  on  which 
this  argument  rests,  or  to  the  conclusion  deduced  from 
it  I  think,  that,  under  the  circumstances  of  this  case,  the 
agreement  of  1836  could  not  have  been  enforced  by  Duerr 
against  Knott;  and  I  think,  moreover,  that  in  cases  of  this 
nature  the  rights  of  the  two  parties  to  call  upon  the  Court 
to  enforce  the  agreement  are  not  co-extensive.  The  right 
of  each  party  depends  upon  his  conduct;  and  the  conduct 
of  one  may  give  him  the  right  to  apply  to  the  Court,  while 
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South 

E^irrBRN 

Kailwat  Co. 

r. 

Knott. 

JudffmenL 


the  conduct  of  the  other  may  debar  him  firom  that  right 
I  am  of  opinion,  therefore,  that  this  bill  must  be  dismissed 
against  the  Defendant  Duerr;  and  as  the  Plaintifb  hare 
establbhed  no  right  to  sue  him,  I  think  it  must  be  ^* 
missed  against  him  with  costs.  From  the  course  taken  at 
the  hearing,  I  presume  there  will  be  no  difficulty,  as  be- 
tween the  Company  and  the  Defendant  fnott;  but  if  there 
be,  I  think,  that,  as  the  Company  will  not  of  course  take  a 
conveyance  from  him  alone,  the  proper  course  will  be  to 
dismiss  this  bill  against  him  without  costs,  and  without 
prejudice;  fortius  suit,  as  against  him,  is  the  consequence 
of  his  own  claim. 


Nov.  \6th  ct 

Dee*  llth. 

An  estate  wai 
deviled  to  the 
eldest  aon  of  the 


BARHAM  V.  THE  EARL  OF  CLARENDON. 

A  SPECIAL  case.— J.  F,  Barham,  who  died  in  1832,  de 
vised  his  StoclAridge  estates  to  trustees,  to  raise  50001. 
tMtator,  in  fee,  each  for  his  sons  W^iam  and  Charles,  and  his  daughters 

ch&Tffcd  with 

foar  portions  of  Mary  BXiA  Caroline;  and,  subject  thereto,  he  devised  and 
youngerThU.  ^   bequeathed  his  real  and  personal  estates  to  his  son  John 

dren*    The  eld- 
est son,  on  his 
marriage,  set- 
tled the  estate 
to  the  use  of 
his  intended 
wife  after  his 
decease,  for  her 
life,if  she  should 

sunriye  him,  with  remainder  to  himself  in  fee,  and  coTenanted  within  six  montha  to  pay  off  the  fpm 
sums  of  5000/.  and  release  the  estate  therefrom.  He  paid  off  one  sum  of  5000/.,  and  died  intesUte. 
— Hddj  that  the  husband  was  not  a  purchaser  under  the  setdement,  and  that  the  corenant  in  the 
settlement  could  not  be  taken  to  hare  been  for  indemnity  only;  but  that,  so  £ir  aa  the  wile  and 
Younger  children  were  concerned,  the  husband  had  adopted  the  portions  as  his  own  debt,  and  that 
he  hiul  also  made  them  his  debt  as  between  his  real  and  personal  lepresentatiresL 

When  a  man  corenants  upon  his  marriage  to  hy  out  money  in  the  purchase  of  bmd,  and  to  set- 
tle the  land  when  purchased  in  fiivour  of  his  wife  and  children,  with  remainder  to  himself  in  fee, 
the  money  is  conTerted  into  land,  not  only  in  &Toar  of  the  wife  and  children,  but  in  fitvonr  of  the 
heir  also;  and  the  heir  may  enforce  the  covenant  where  any  of  the  uses  of  the  settlement  subsist  at 
the  death  of  the  corenantor. 


BarhafHy  his  heirs,  executors,  &c.,  absolutely.  By  a  settle- 
ment of  January,  1834,  made  on  the  marriage  of  John 
Barham  with  Lady  Katharine  Orimston,  John  Barham  co- 
venanted, within  six  months  after  the  solemnisation  of  the 
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mamagey  to  pay  off  the  said  four  sums  of  50001.  and  in- 
teresty  and  release  the  estates  therefrom,  and  procure  the 
StodAridge  estates  and  other  estates  to  be  conveyed  freed 
and  discharged  from  the  said  sums,  to  trustees,  upon  the 
trusts  therein  mentioned,  until  the  marriage  and  during 
the  life  of  John  Barham;  and,  after  his  decease,  to  the  use 
of  Lady  Katharine  Orimaion,  in  case  she  should  surviye 
John  Barham,  for  her  life,  with  remainder  (after  some  uses 
which  did  not  arise)  to  John  Barham  in  fee.  John  Bar- 
kam  paid  off  the  500M.  to  CharleSy  but  not  the  three  other 
sums.  John  Barham  died  in  1838,  intestate  and  without 
issue,  leaving  WiUiam  his  brother  his  heir-at-law.  Lady 
KfUkarine  his  widow,  and  his  said  two  brothers  and  two  sis- 
ters, were  his  next  of  kin  and  persons  entitled  to  his  dls- 
tribtttive  personal  estate.  Lady  Katharine  became  his  ad- 
ministratrix. WiUiam  died  in  1 840,  having  devised  and  be- 
queathed his  real  and  personal  estate  to  Charles  his  bro- 
ther, who  thereby  became  entitled  to  the  Stockiyridge  es- 
tates, subject  to  the  life  interest  of  Lady  Katharine  the 
vidow,  and  to  the  remaining  three  sums  of  60001. 


1853. 


SkUement 


The  Lady  Katharine  intermarried  with  the  Earl  of  Cla- 
rendon; and  the  Earl  and  the  Countess  his  wife  were  in  re- 
ceipt of  the  rents  and  profits  of  the  Stocldnndge  estates. 

The  Countess  of  Clarendon  paid  the  two  sums  of  5000J. 
to  Mary  and  Caroline,  the  daughters  of  the  testator  J.  F. 
Barham,  under  an  agreement  for  the  assignment  of  those 
mrns^  for  the  purpose  of  awaiting  the  determination  of  the 
Court  on  the  question,  whether  the  charges  should  be  kept 
on  foot  for  the  benefit  of  the  parties  entitled  to  the  per* 
tonal  estate  of  John  Barham. 


Charles  Barham  was  the  Plaintiff  in  the  special  case; 
uid  the  Earl  and  Countess  of  Clarendon,  and  Mary  and 
Caroline  the  two  daughters  of  the  testator  J.  F,  Barham, 
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and  the  parties  interested  under  the  settlements  made  upon 
their  respective  marriages,  were  Defendants.  The  case  al- 
leged that  the  Plaintiff  and  the  Defendants  were  the  only 
persons  interested  in  the  personal  estate  of  John  Barham 
the  intestate;  and  the  Defendants  insisted  that  the  per- 
sonal estate  of  John  Barham  was  not,  as  between  the  per- 
sons entitled  thereto  and  the  Plaintiff  Charles  Barham,  as 
the  owner  of  the  reversion  of  the  said  Stockbridge  estates, 
expectant  on  the  determination  of  the  life  interest  therein 
of  the  Countess  of  Clarendon,  liable  to  pay  the  said  three 
legacies  of  50002.  each,  remaining  charged  on  the  Stock- 
bridge  estates  at  the  death  of  John  Barham,  or  to  exonerate 
the  said  estates  therefrom;  and  that  the  Countess  of  da- 
rendon,  as  the  administratrix  of  John  Barham,  was  enti- 
tled, on  payment  by  her  of  the  legacies,  as  against  the  Plain- 
tiff as  such  owner  as  aforesaid,  to  have  the  same  legacies 
kept  on  foot  as  subsisting  charges  on  theStockbridge  estates, 
for  the  purpose  of  making  good  to  John  Barham' a  personal 
estate  the  said  three  sums  so  paid  thereout  by  her  as  such 
administratrix;  and  that,  on  the  other  hand,  the  Plain- 
tiff, as  the  owner  of  the  reversion,  contended,  that  the  per- 
sonal estate  of  John  Barham  was  primarily  liable  to  ex- 
onerate the  Stockbridge  estates  from  the  charges  thereon; 
and  that,  under  the  circumstances,  the  Countess  of  Cla- 
rendon was  not  entitled  to  have  the  said  legacies  kept  on 
foot. 


The  following  questions  were  stated : — First,  whether  the 
personal  estate  of  John  Barham  was  or  not,  at  the  date 
of  the  agreement  under  which  the  payments  had  been 
made  by  the  Countess  of  Clarendon,  liable,  as  between  the 
parties  interested  in  the  personal  estate  and  Charles  Bar. 
ham,  as  the  owner  of  the  said  reversion  of  the  Stockbridge 
estates,  to  exonerate  the  Stockbridge  estates  from  the  three 
legacies  remaining  charged  thereon  at  the  death  of  John 
Barham,  or  any  of  them.     Secondly,  whether  the  Countess 
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of  CItzrm<&m>  as  admiDistratriz,  was  or  not,  on  paTxnent  by 
her  of  the  three  l^acies,  entitled,  as  against  Charles  Bar- 
iam  as  the  owner  of  the  said  rerersion,  to  have  the  same 
legacies,  or  any  of  them,  kept  on  foot  as  subsisting  charges ; 
ind  whether  the  same,  or  any  of  them,  were  subsisting 
(krges  on  the  StodAridge  estate  for  the  purpose  of  re* 
coaping  and  making  good  to  the  personal  estate  of  the 
Slid  John  Barham  the  said  sums  so  paid  thereout^  or  port 
thereof 


ltd 


166% 


Mr.  RcU  and  Mr.  Charles  HaU,  for  the  Plaintiff,  relied 
principally  upon  the  coTenant  to  discharge  the  Stockbridge 
estate,  by  which  they  contended  that  John  Barham  had 
i&ade  the  portions  his  own  debt:  Parsons  v.  Freeman  (a), 
DmisOorpe  v.  Porter  (b),  Ex  parte  Earl  Digby(fi),  The  Earl 
0/  Oxford  V.  Lady  Rodney  (d)^  Barham  v.  The  Earl  of 
Tkanet  (e),  Davenport  v  Bishopp  (/),  Woods  v.  Evnting- 
ford  (g).  They  argued,  moreover,  that  John  Barham  ought 
to  be  regarded  as  a  purchaser  under  the  marriage  settle- 
meat:  Kdcewich  v.  Manning  {h).  They  also  submitted, 
that  John  Barham  and  his  personal  representative  had,  by 
the  payments  they  had  respectively  made,  shewn  their 
Gvn  construction  of  the  settlement  to  be,  that  the  portions 
had  been  made  the  debt  of  John  Barham;  and  that  in 
&ct  the  payment  of  one  portion  by  John  Barham  him* 
self  was  an  adoption  of  the  debt 


ATQwmtsuJL 


Sir  W,  P.  Wood,  Hr.iZo&son,  Mr.  Leachy  and  Mr.  JessM,  for 
the  several  Defendants,  contended,  that  the  covenant  of 


(a)2P.Wm8.664^n.(p). 
(i)Amb.S00. 

(c)  Jac  235. 

(d)  14  Ve«.  417. 

(e)3My.&K.607. 
▼01.x. 


(/)2Y.&aC.C.451. 
(g)  3  Ves.  128. 

(A)  1  De  G.,  Mac.,  &  G.  203; 
Per  L.  J.  Knight  Bruce, 

H.  W. 
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1801.  J6ha  Barham  was  hot  intended  to  alter,  and  did  not  alter, 
the  rights  of  any  parties  claiming  under  him  in  respect 
of  his  real  or  personal  estate,  but  that  the  corenant  was 
introduced  only  for  the  indemnity  of  the  parties  entitled 
ArpummL  ^  ^^^  portions:  The  Earl  o/Ikhester  v.  Uie  Earl  of  Car- 
na/rwm  (a),  Lechmere  y.  Charlton  (b\  Evdyn  t.  Ef)dyn  (c), 
The  Earl  of  Clarendon  v.  Barham  (d).  If  the  vife  had  died 
mthout  issue  in  the  lifetime  of  the  husband,  and  after- 
wards the  husband  died,  it  could  not  reasonably  be  argued 
that  the  heir  of  the  husband  could  have  enforced  the  co- 
venant against  his  personal  representative.  The  settlor 
could  not  be  regarded  as  a  purchaser  under  the  settle- 
ment On  his  part  the  covenant  was  voluntary;  and  it 
was  therefore  one  which  this  Court  would  not  enforce  in 
favour  of  parties  not  within  the  consideration  of  the  set- 
tlement 


Judgment      VlCB-CHAKOBLLOa:^- 

In  determining  the  questions  on  this  case,  I  think  that 
the  payment  of  the  portions  by  Lady  Clarendon  must  be 
laid  out  of  the  case ;  for  the  true  meaning  of  the  agreement 
entered  into  by  the  parties,  as  I  understand  it,  is,  that  the 
rights  of  the  parties  shall  not  be  prejudiced  by  the  pay- 
ment The  portions  were  to  be  paid;  but  the  question, 
whether  Lady  Clarendon  was  entitled  to  have  them  kept 
alive  against  the  estate,  was  to  be  submitted  to  the  Court; 
and  in  the  meantime  they  were  to  be  assigned  to  trustees 
to  abide  the  result. 

The  true  point,  therefore,  which  arises  on  both  the  ques- 
tions is  the  same,  and  is  shortly  this> — ^whether  the  Plain- 
tiff, as  the  devisee  of  the  heir  of  John  Barham,  is  or  is  not 


(a)  1  Beav.  209. 
{b)  15  Yes.  193. 


(c)  2  P.  Wms.  650, 664* 
(cO  1  Y.  &  C.  C.  C.  18a 
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entitled  to  have  the  estate  exonerated  from  the  portion^ 
at  the  expense  of  John  Barham'a  personal  estate.  It  is 
contended  on  his  part,  that  he  is  so  entitled,  even  if  the 
covenant  contained  in  the  settlement  is  to  be  taken  as  to 
him  to  be  voluntary;  but  it  is  said,  that  he  ought  to  be 
considered  as  a  purchaser  under  the  settlement  On  the 
other  hand,  it  is  contended  on  the  part  of  Lady  Clarendon 
and  the  next  of  kin  of  John  Barha/m^  that  the  Plain* 
tiff  cannot  be  considered  as  a  purchaser  under  this  settle* 
ment;  and  that,  taking  him  to  be  a  volunteer  merely,  he 
has  no  equity  to  be  exonerated  from  the  portions;  and 
they  insist  that  the  covenant  was  for  a  special  purpose, — 
the  exoneration  of  the  estate  from  the  portions  in  favour 
of  the  wife  and  younger  children  only. 


181 


185S. 


I  think  that  the  Plaintiff's  claim  to  be  considered  as  a 
purchaser  under  the  settlement  cannot  be  maintained.  I 
do  not  think  it  could  have  been  maintained  if  the  ulti* 
mate  limitation  had  been  to  the  heirs  of  the  husband;  for 
the  wife  could  hardly  be  considered  to  stipulate  for  the 
husband's  heirs:  but  here  the  ultimate  limitation  is  to  the 
husband  himself  in  fee ;  and  surely  the  wife  cannot  be  con- 
sidered to  stipulate  for  him.  I  am  of  opinion,  therefore, 
that  the  case  must  be  determined  without  reference  to  any 
claim  of  the  Plaintiff  as  purchaser. 


Several  authorities  were  referred  to  in  the  argument; 
but  I  then  thought,  and  I  still  think,  that  those  authori- 
ties do  not  govern  the  present  case.  They  were  principally 
cases,  either  of  covenants  for  payment  of  mortgage-money, 
entered  into  by  heirs  or  devisees  on  the  transfer  of  the 
mortgages,  or  by  purchasers  of  estates  subject  to  mort- 
gages upon  the  completion  of  their  purchases;  and  those 
cases  have  settled  that  such  covenants,  standing  by  them- 
selves, do  not  constitute  the  mortgage  debt  the  proper  debt 
of  the  heir  or  purchaser,  as  between  his  representatives. 

k2 
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1852.  To  give  them  that  effect^  would  be  to  cast  burthens  upon 
Ba&bah  *^®  estates  of  parties  who  were  under  no  original  liability; 
^«-  and  there  being,  in  all  such  cases,  other  reasonable  grounds 

Clabbcoon.  for  the  coTenants  being  entered  into,  the  Court  will  not, 
jw^ffmtnt  ^^  ^^^  ^^^  ^^^  <>^  ^^^  coTenants  haying  been  entered 
into,  impute  to  the  parties  the  intention  to  take  such  bur- 
thens upon  themselves;  but  the  intention  may,  nererthe- 
less,  be  prored  by  other  circumstances  connected  with  the 
transaction.  The  other  cases  cited,  which  were  cases  of 
indemnity,  rest  upon  the  same  footing. 

It  was  attempted,  indeed,  on  the  part  of  the  Defendants, 
to  bring  this  case  within  these  latter  authorities,  by  insist- 
ing that  the  covenant  in  this  settlement  was  for  indem- 
nity only;  but  the  covenant  here  is  not  merely  to  pay  the 
portions  within  a  limited  time,  but  to  convey  the  estate 
discharged  of  the  portions;  and  it  cannot  therefore,  as  I 
think,  be  considered  as  a  covenant  of  indemnity  merely. 
There  is  this  distinction  between  the  cases  cited  in  the 
argument  and  the  present  case: — ^In  the  cases  cited,  the 
tingle  question  was,  whether  the  heir  or  devisee  had 
adopted  the  debt  and  made  it  his  own;  but,  in  the  present 
ease,  it  is  not  disputed,  that,  so  far  aQ  the  wife  and  younger 
children  are  concerned,  John  Barham  adopted  the  por- 
tions as  his  debt;  and  the  single  question  is,  whether  he 
has  made  them  his  debt,  as  between  his  real  and  personal 
representatives.    I  am  of  opinion  that  he  has. 

Where  a  man  covenants  upon  his  marriage  to  lay  out 
money  in  the  purchase  of  land,  and  to  settle  the  land  when 
j^urchased  in  favour  of  his  wife  and  children,  with  remain- 
der to  himself  in  fee,  the  money  is  converted  into  land, 
hot  only  in  favour  of  the  wife  and  children,  but  in  favour 
of  the  heir  also;  and  the  heir  may  enforce  the  covenant 
where  any  of  the  uses  of  the  settlement  subsist  at  the 
death  of  the  covenantor.    This  was  expressly  decided  in 
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leckmsre  t.  The  EaH  of  Cariide  (a).  The  question  there 
wu^— was  the  money  impressed  with  real  uses  in  favour  of 
the  heir  as  against  the  personal  representative-— could 
the  heir  call  for  investment  of  the  money  in  land?  In 
the  present  case  the  question  is, — ^is  the  money  to  be  paid 
by  the  personal  representative  in  relief  of  the  heir — can 
the  hdr  call  for  payment?  I  do  not  see  how  a  different 
principle  can  be  applied  to  the  two  cases,  or  how  different 
decisions  upon  them  could  stand  together.  Again,  the 
Plaintiffs  case  is  much  assisted  by  what  is  said  in  Oaring 
T.  NaA  (6)  and  Davenport  v.  BiAopp  (c)  against  the  split- 
ting of  the  limitations ;  and,  upon  these  grounds,  my  opinion 
i%  that  the  declarations  in  this  case  must  be  in  favour  of 
the  Plaintiff: 


ISfil. 


It  was  argued  for  the  Defendants,  that,  if  Lady  ClarenF- 
dtm  had  died  without  issue  in  the  lifetime  ofJohn  Bar- 
iam,  the  covenant  could  not  have  been  enforced  by  the 
leir.  But  the  answer  to  this  argument  is,  that  the  case 
Tonld  then  have  been  wholly  different  All  the  uses  of 
the  settlement  would  have  been  exhausted,  and  the 
monqr  would  have  been  at  home  in  the  hands  of  the 
oorenantor. 


(a)  3  P.  WnuL  211.  (b)  3  Atk.  186, 

(e)  8Y.&C.aC.461;  lFh.098»5.a 
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JiM€  Uih.  Ik  the  Mattkb  op  POWELL'S  TRUST. 

intafwt  iMial-  X  HE  qnefltion  was,  whether  interest  ought  to  be  allow- 
■ran^n  ed  vpon  the  airean  of  an  annuity  of  312.  2».  6d.,  granted 
^^u2^^  by  WiUicm  Tharogood  to  Thomas  OouUL  The  annuity  was 
of  thii  Court  on  minted  by  a  deed  dated  the  26th  of  April,  1834,  and  se- 

tho  ooettioii  is  •  •  ■ 

not  affectod  by  cured  by  an  alignment  of  a  reversionary  interest  in  part 
WiiM,'^42,^  of  the  funds  in  question  in  this  matter,  expectant  on  the 
*'  ^^*  decease  of  Ann  PowM,  and  to  which  Thorogood  was  con- 

HfdB^T^fioe^  tingently  entitled  in  the  event  of  his  surviving  her.  Am 
"St^^'  PowM  died  on  the  24th  of  November,  1851,  and  the  an- 
fened  to  their  nuity  was  then  considerably  in  arrear.  By  the  deed  of  the 
■poeiai  cucnm-  ^^^^  ^^  April,  1 834,  Thorogood  granted  the  annuity  in  the 
usual  form,  payable  quarterly  during  the  lives  of  Thoro- 
good and  four  other  persons,  and  the  life  of  the  survivor 
of  them;  and  the  reversionary  interest  was  assigned  to 
Chuldf  upon  trust  for  sale  in  case  the  annuity  should  be  un- 
paid for  a  certain  number  of  days  beyond  any  or  either  of 
the  days  of  payment,  and  to  stand  possessed  of  the  money 
to  arise  by  the  sale  upon  trust  to  pay  or  retain  the  costs 
of  the  sale,  and  the  costs  and  charges  incurred  by  Oould 
by  reason  of  the  non-payment  of  the  annuity,  and  the  ar- 
rears and  future  payments  of  such  annuity,  or^  at  the  op- 
tion of  Oovld,  to  lay  out  the  monies  in  the  purchase  of 
another  annuity  of  a  similar  amount  The  deed  contained 
a  covenant  for  the  payment  of  the  annuity,  and  for  the 
appearance,  during  the  life  of  Ann  Powell,  of  the  persons 
for  whose  lives  the  annuity  was  granted,  for  the  purpose 
of  life  assurance.  And  it  was  provided,  that,  if  any  extra 
premium  should  be  required,  the  amount  of  the  same,  with 
interest,  should  be  raisable  under  the  trusts  ;  and  there 
was  a  proviso  for  redemption  of  the  annuity.  The  an- 
nuity was  also  further  secured  by  a  warrant  of  attorney  to 
confess  judgment  for  5992.  and  costs. 
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Mi.Freding,  lb.  J. H. Palmer,  Mi. aaidhgate,  aadMr. 
ShadweU  appeii^ed  for  the  different  parties-- The  oases  of 
Taylor  y.  Taj^{a\  Booth  t.  Leyce9terQ>\  Hyde  ▼.  Pr%ce{o), 
andCVtMwy.£M2ffi£E^((Q,  weredted;  and  the  stat  8  &; 
4WilL  4,  c.  42»  &  28y  enabling  juries  to  giro  interest  upon 
debl^  iras  also  referred  ta 
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Vic»-Cha»cellor  : — 

I  am  of  opinion  that  interest  cannot  be  allowed  upon 
the  arrears  of  this  annuity.  I  think  the  case  is  governed 
bj  the  decisions  in  Booth  v.  Leyceeter  (b),  which  were  ap- 
proTcd  by  the  present  Lord  Chancellor  in  Martyn  v, 
Blake{e). 

It  was  attempted  to  support  the  claim  for  interest  upon 
the  provisions  of  the  statute  3  &  4  WilL  4,  c.  42^  s.  28;  but 
the  statute  does  not  appear  to  me  to  affect  the  question; 
for  this  Court,  before  the  passing  of  the  statute,  exercised 
some  discretion  as  to  allowing  or  not  allowing  interest  on 
arrears  of  annuities;  and  I  see  no  reason  why  the  statute, 
▼hich  merely  gives  powers  to  juries  to  allow  interest  if 
they  shall  think  fit,  vesting  some  discretion  in  them,  should 
be  taken  to  have  altered  the  rules  by  which  the  discretion 
of  this  Court  was  guided;  and  besides,  the  case  o{  Booth 
T.  Leycester  was  decided  after  the  passing  of  the  statute. 

The  cases  of  Hyde  v.  Price  (c)  and  Crosse  v.  Beding- 
fidd{d)  were  also  cited  in  support  of  the  claim;  but  there 
were  specialties  in  each  of  those  cases.  In  Hyde  v.  Price 
the  daun  was  for  interest,  not  on  the  arrears  of  the  annu- 
ity as  they  accrued,  but  on  the  aggregate  amount  of  the 


JadgmmU. 


(a)  8H&Te,120. 
(f>)  3My.&Cr.459. 
(c)  8  Sim.  678. 


(d)  12  Sim.  35. 

(e)  3  Dr.  &  War.  125. 
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anean  at  the  death  of  the  sarviting  grantor  of  the  annu- 
ity, as  due  upon  the  judgment;  and  for  many  years  after 
the  death  of  the  surviving  grantor  there  had  been  no  per- 
son who  could  have  been  sued  upon  the  judgment.  There 
had  also  been  a  decree  to  take  the  account  with  interest; 
and  the  case  too  was  decided  before  the  decision  upon  the 
appeal  of  Baoih  v.  Leycester,  In  Crosae  v.  Bedingfidi  it 
might  well  be  considered  that  the  debtor,  by  setting  up 
the  destruction  of  the  bond,  had  unjustly  impeded  the  re- 
covery of  the  annuity.  These  cases  must,  I  think,  be  re- 
ferred to  the  special  circumstances  which  attended  them; 
for,  in  the  later  case  of  Jenkins  v.  Briant(a),  the  late  Vice- 
Chancellor  of  England  adopted  the  decision  in  Booth  v. 
Lei/cester. 


The  covenant  with  reference  to  insurance  was  also  re- 
ferred to  in  support  of  the  claim;  but  that  covenant  ap- 
pears to  me  to  tell  more  against  than  in  favour  of  the 
claim;  the  reservation  of  interest  upon  any  monies  whicl 
might  be  paid  by  way  of  premium  upon  the  policy,  shew- 
ing that,  where  the  parties  contemplated  the  payment  )f 
interest,  they  made  it  the  subject  of  express  stipulati(  n. 
My  decision,  therefore,  is,  that  interest  is  not  payable  upon 
the  arrears  of  this  annuity. 


(a)  16  Sim.  27% 
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Ex  Paetb  the  bishop  OP  WINCHESTER.  June  4ik. 

IhE  London  and  South  Western  Railway  Company,  in  The  BUhop  of 
1851,  purchased,  for  the  purpose  of  their  ndlwi^,  lands  in  leMor  of  ksds 
the  parish  of  Overtwh  in  the  county  of  Southampton,  be-  ^  ^j.^ 
lonrinff  to  the  see  of  Winchester,  and  which  had  been  Midy«Mi,*«w 

«  not  to  be  oDti- 

demised  on  several  leases,  for  lives  and  years,  to  John  tied  to  any  por- 
Portoi  and  FtBiamPortoZ,    The  Company  paid  into  Court  ^(^eJT 


the  sum  of  1034Z.  10&  ;  and  the  Bishop  conveyed  the  lands  ^^  ^^  -^^^jg^^ 
to  the  Company  and  their  successors  and  assigns  by  a  con-  and  Mrefaace. 
Teyasce  diUed  the  29th  of  December,  1851.  m^re^  of 

kndi  eompriaed 
in  thedemiflap 

The  Bishop  of  Winchester  presented  his  petition,  stating,  ^^^^* 
that  about  eight  acres  of  the  land  taken  by  the  Company  panj,  or  to  the 
were  comprised  in  a  lease  of  1092  acres,  dated  the  21st  of  nuh  money 
June,  1831,  and  made  to  WiUiam  Portal,  for  the  Uves  of  ^^tS  '".Z!;!^ 

'  '  'on  the  ground 

three  persons  therein  named;  and  that  the  remainder  of  ofthedimina- 

^,    ,      ,  -  ,    .  -  ,  .   -  tion  of  the  fine 

the  land  so  taken,  bemg  also  about  eight  acres,  was  com-  which  would 
prised  in  a  lease  dated  the  8th  of  April,  1844,  and  made  ^^^e\'^ 
to  John  Portal  for  the  term  of  twenty-one  years  from  ihooid  become 

■'  ^  renewBDle. 

the  5th  of  April,  1844;  that  it  had  been  customary  to 
renew  the  lease  upon  the  death  of  either  of  the  cestuis 
que  fie,  upon  payment  to  the  Bishop  of  Winchester  for  the 
time  being  of  a  competent  sum  of  money  by  way  of  fine, 
calculated  on  the  net  annual  value  of  the  estate  at  the 
&ne,  ascertained  by  a  survey  and  valuation  thereof:  that 
the  net  annual  value  of  such  estate  at  the  time  of  grant- 
ing the  lease  was  51(M.  6s.  8<£,  or  thereabouts;  and  that 
the  fine  paid  to  the  petitioner,  the  Bishop,  on  such  renewal, 
vas  28002.,  for  adding  the  names  of  Melvitte  Portal  and 
B<iert  Portal  in  the  place  of  the  two  lives  deceased;  that 
the  total  quantity  of  land  comprised  in  and  demised  by 
the  lease  of  the  8th  of  April,  1844,  was  987  acres,  with 
the  buildings  thereon ;  that  it  was  and  had  been  customary 
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1868.  to  renew  the  lease  of  the  lands  comprised  therein  at  the 
Emiaru  «3q)iration  of  erery  four  years  of  the  term,  and  it  became 
Bishop  OF  renewable  accordingly  on  the  6th  of  April,  1848;  but  in 
consequence  of  the  death  of  the  lessee  (and  from  other 
causes  not  known  to  the  Bishop)  the  same  was  not  renew- 
ed till  the  14th  of  October,  1851,  seven  years  of  tJie  term 
of  twenty-one  years  haying  expired  on  the  6th  of  April, 
1861,  and  a  fine  of  1140{.  was  then  paid  to  the  Bishop 
for  granting  such  new  lease  for  twenty-one  years  from 
the  6th  of  April,  1861 ;  which  sum  was  calculated  on  a 
valuation  of  the  estate,  made  in  June,  1848,  by  the  Bishop's 
suryeyor,  who  then  reported  the  gross  annual  value  thereof, 
exclusive  of  the  land  so  taken  by  the  Railway  Company, 
and  comprised  in  the  lease,  at  7332.  3«.  6(2. :  that  the  said 
fine  was  calculated  on  the  net  annual  value  (at  the  time  of 
granting  such  lease,)  of  6702. ;  that  the  Bishop's  suryeyor, 
in  November,  1 848,  surveyed  and  valued  the  pieces  of  land 
taken  for  the  Basingstoke  and  SdUsbury  Railway,  and  set- 
tled the  amount  of  purchase-money  and  compensation  to 
be  paid  to  the  Bishop  by  the  Company  in  respect  thereof 
as  follows,  viz.  the  sum  of  6002^,  as  the  amount  of  pur- 
chase-money for  the  said  lands,  and  the  sum  of  6342.  lO^., 
as  the  amount  of  compensation  in  respect  of  all  conse- 
quential or  other  loss,  damage,  injury,  and  inconvenience, 
caused,  occasioned,  or  suffered,  by  reason  of  the  severance 
of  the  land,  or  otherwise,  in  the  execution  of  the  powers 
of  the  Acts,  making  together  the  sum  of  10342.  10^.;  and 
that  the  said  suryeyor  settled  the  aforesaid  amount  of  pur- 
chase-money and  compensation,  considering  the  Bishop  to 
be  entitled  to,  and  that  he  would  receive,  the  dividends  to 
ax;crue  due  thereon  when  invested  according  to  the  Act; 
and  that  such  dividends  would  represent  the  petitioner  s 
interest,  and  the  personal  interest  of  the  Bishop  of  Win- 
chester for  the  time  being,  in  so  much  of  the  fine  as  would 
otherwise  haye  been  received  by  the  petitioner  in  respect 
of  the  land  taken  by  the  Company,  when  and  so  often  as 


GASES  IN  CHANGEBY. 

the  said  leased  should  be  renewed;  and  that  no  part  <$f 
Boch  purdiase-moiaey  and  eompensation  of  10S4L  10a  iras 
set  apart  for  or  in  respect  of  the  petitioner's  personal  in- 
terest in  respect  of  the  future  renewals  of  such  leases 
respectiyely;  but  that  the  Company  paid  the  petitioner 
the  sum  of  61L  2&,  as  the  amount  of  his  personal  interest 
in  the  said  lease  of  the  8th  of  April,  1 844,  at  the  time  the 
said  land  was  taken  by  the  Company,  the  same  being  then 
renewable,  by  reason  of  four  years  of  the  term  thereby 
granted  having  expired;  that,  unless  the  Bishop  and  his 
successors  should  receive  the  annual  income  of  the  Consols 
to  be  purchased  with  the  10342.  10s.,  they  would  receive 
no  compensation  for  the  loss  of  such  proportion  of  the 
fines  payable  on  the  renewal  of  such  leases  respectively  as 
▼onld  have  been  apportionable  to  the  several  pieces  of  land 
taken  by  the  Company;  and  that  the  petitioner  would 
have  been  entitled  to  and  would  have  received  a  larger 
fine  on  granting  such  renewal  or  lease  of  the  14th  of  Oc- 
tober, 1851,  if  the  Company  had  not  taken  the  eight  acres 
of  land  formerly  comprised  in  the  said  lease. 


189 
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The  petition  prayed  that  the  10342.  10s.  might  be  in- 
vested in  Consols,  and  that  the  dividends  thereon  might, 
from  time  to  time,  be  paid  to  the  Bishop  and  his  succes- 
sors until  the  further  order  of  the  Court. 


Mr.  Speedy  for  the  petition. 


The  Yiob-Chahcellob  expressed  his  opinion  to  be,  that 
the  Bishop  was  not  entitled  to  any  portion  of  the  1034/. 
lOi.,  or  the  dividends  to  accrue  upon  the  stock  to  be  pur- 
chased therewith,  until  the  lease  or  leases  respectively,  in 
which  the  several  parcels  of  land  taken  by  the  Company 
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1868.  were  comprised^  should  become  renewable;,  and  tbat^ 

jEte^Mfil  when  the  leases  or  either  of  them  became  renewable,  the 

Bishop  of  Sishop  might  apply  for  the  payment  out  of  the  fund  of 

the  deficiency  of  the  fine  occasioned  by  the  diminution  of 

*'**'**^  the  quantity  and  yalue  of  the  land  comprised  in  the  re- 
newed lease  or  Iease& 


liinuU.  LsT  the  1034/.  lOf^  cash  in  the  Bank,  to  the  credit  &c^  be  laid  out 

in  the  purchase  of  Conaob,  ^The  account  of  the  Bishop  of  Winches- 
ter for  the  time  being  f  *  and  let  the  interest  to  accrue  due,  &e.,  and 
all  accumulations  of  interest,  be,  from  time  to  time,  as  and  when  the 
same  shall  amount  to  a  competent  sum,  laid  out  in  the  purchase  of 
like  stock,  subject  to  the  further  order  of  this  Court;  and  let  the  rest 
of  the  said  petition  stand  over:  and  any  of  the  parties  are  to  be  at 
liberty  to  apply. 


A  married  wo- 
man, whole 
hoBband  did 


Feb.  lOM,  TIDD  V.  LISTER 

Ju^26th;  BASSIL  V.  LISTER 

X  WO  petitions,  presented  by  Elizabeth  Tidd,  the  first  in 
the  lifetime  of  her  husband  William  Tidd,  the  second,  after 
not  maintain  hig  decease.  The  claim  of  the  petitioner  arose  out  of  the 
be  entaUed,as  following  facts:  Josios  Lister,  by  his  will,  dated  in  1803, 
^tfaadloee'  8^^^  ^^  ^^  ^^  ^^^  personal  estate  to  trustees,  amongst 

of  the  husband, 

to  iwi'«»^«^ni*A  oat  of  the  income  of  the  real  and  penonal  estate  to  wbichshe  was  entitled  in  eqvi^ 

for  her  life. 

As  against  pnicbasers  for  Talne  from  the  husband,  of  the  life-interest  of  the  wife,  equity  will  fel- 
low the  Uiw,  which  gives  to  the  husband  the  power  of  dealing  with  the  income  of  his  wife's  property, 
and  will  not  put  in  force  the  rule  that  he  who  comes  into  equity  must  do  equity,  whereby  pufdias- 
ers  would  be  inyolTed  in  inquiries  into  the  relations  between  husband  and  wife,  their  property  and 
means  of  maintenance. 

Distinction  between  the  cases  in  which  a  wife  takes  an  absolute  interest  igjier  property,  and  those 
in  which  she  takes  a  life-interest  only,  and  between  cases  of  an  assignment  by  the  husband  of  the 
wife*s  property  to  his  general  assignee  on  his  bankruptcy  or  insolvency,  and  of  an  assignment  to  a 
particular  assignee  for  tbIuo. 

Monies  coming  to  the  hands  of  the  receiTer  in  a  cause  in  which  the  husband  and  wife  are  par> 
ties,  might  be  considered  as  not  reduced  into  possession  by  the  husband;  but  where  tibe  husband  has 
created  mcumbrances  on  the  property  in  which  he  became  interested  in  right  of  his  wife,  and  the 
Court  has  ordered  the  monies  to  be  applied  in  ferour  of  the  incumbrancers,  the  effect  is  to  direst  the 
title,  and  reduce  into  possession  the  monies  which  were  the  subject  of  the  order. 
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wkom  were  his  sons  TT.  Lister  and  J.  Lister;  and  he  directed 
that  his  -wiFeElisabethj  and  his  daughter  Elizabeth^  during 
their  joint  lives,  or  the  surviyor  of  them,  should  hare  and 
occapj  the  house  he  resided  in,  the  furniture,  &c. ;  that 
the  aforesaid  devise  should  not  extend  to  any  money,  bank 
bills,  bonds,  or  notes  of  hand,  that  might  be  in  and  about 
the  house,  and  he  proceeded:  ''And  that  all  such,  with 
mj  other  personal  property  that  I  may  leave,  with  any 
expectancy,  I  direct  and  will,  that  it  may  be  put  out  into 
Goremment  security,  the  interest  whereof,  with  all  the 
rents  and  profits  of  freehold,  copyhold,  or  leasehold  pro- 
perty that  may  happen  to  come  in ;  that  the  proceeds,  after 
all  my  just  debts  and  funeral  expenses  are  paid,  and  also 
the  insurance  from  loss  or  damage  by  fire  of  the  whole  of 
the  premises  that  I  may  die  possessed  of,  and  all  policies 
of  insurance  on  lives;  after  all  which  has  been  performed, 
then  I  give  the  remainder  of  my  profits,  rents,  or  interests, 
or  in  expect^mcy,  of  whatsoever  kind,  to  my  wife  and 
daughter  Elizabeth^  for  their  lives,  or  the  survivor  of  them ; 
but  first  paying  out  of  the  said  profits,  rents,  or  interest, 
as  before  mentioned,  two  annuities  of  sixty  guineas  each 
to  mj  two  sons  William  and  JoJm;  and  should  either  of 
them  die  before  my  wife  and  daughter,  in  that  case,  one 
nioiety  of  the  said  annuity  should  be  enjoyed  by  my  wife 
and  daughter,  and  the  other  by  my  surviving  son;  that, 
should  both  die  without  leaving  issue,  then  for  the  whole 
of  my  property,  both  real  and  personal  or  expectancy,  to 
leyert  back  to  my  wife  and  daughter,  and  to  be  at  their, 
or  the  survivor  of  their  disposal,  for  ever;  and  if,  on  the 
contrary,  my  son  or  sons  should  survive  my  wife  and 
daughter,  on  su<^  an  event  happening,  it  is  my  will,  that. 
the  whole  of  my  real  and  personal  property  and  expectancy 
should  be  equally  divided  between  them,  share  and  share 
alike." 


1868. 


The  testator  died  on  the  1st  of  November,  1803,  leaving 
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186S.  ^^  ^^0  ^^^  ^^  daughter,  the  petitioner,  who  was  then 
unmarried,  surviving  him.  His  property  consisted  of  free- 
hold and  copyhold  estates,  and  of  personal  estate.  In 
1805,  the  petitioner,  the  daughter,  married  TT.  Tidd;  and 
it  did  not  appear  that  any  settlement  was  made  of  her 
interest  in  the  property  of  the  testator.  In  1819,  the 
testator's  widow  died. 

In  March,  1820,  W.  Tidd  and  his  wife  (the  petitioner) 
filed  their  bill  for  the  execution  of  the  trusts  of  the  will 
By  the  decree  in  the  cause,  dated  the  19th  of  December, 
1820,  accounts  were  directed  to  be  taken;  and  it  was  re- 
ferred to  the  Master  to  appoint  a  receiver  of  the  freehold 
and  copyhold  estates;  and  the  receiver  was  ordered,  out 
of  the  rents  and  profits,  to  pay  the  premiums  on  three 
policies  of  life  insurance  left  by  the  testator,  and  also  on 
the  policies  of  insurance  on  the  houses,  and  any  additional 
premiums  that  might  be  payable;  and  the  receiver  was 
directed  firom  time  to  time  to  pass  his  accounts,  and  pay 
in  the  balances  which  should  be  reported  due  from  him; 
and  the  appointment  of  such  receiver  was  to  be  without 
prejudice. 

An  order  was  afterwards  made  in  the  cause,  dated  the 
6th  of  May,  1822,  by  which  it  was  ordered,  that  the  De- 
fendant fFiUiam  Lister  should,  after  retaining  his  costs, 
pay  to  W.  Tidd  and  Mizabeik  his  wife  the  residue  of  a 
sum  of  8672.,  in  his  hands,  and  should  transfer  into  Court 
1772.  Ss.,  4il  per  cent  stock;  and  that  the  Defendant  WH- 
liam  Lister^  who  was  one  of  the  testator's  executors,  should 
receive  the  dividends  to  accrue  on  the  stock  previous  to 
such  transfer,  and  pay  the  same  to  TT.  Tidd  and  ElizabeA 
his  wife;  and  that  the  dividends  to  accrue  on  the  1772.  Ss. 
stock  should  be  paid  to  the  receiver;  and  that  the  receiver 
should  pay  the  balance  of  the  rents  and  profits  of  the 
estates,  and  of  the  dividends  which  should  be  reported  due 
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fiom  hixn,  after  deducting  the  premiums  pajrable  on  the  1552. 
ee?end  policies  of  insurance  to  W.  Tidd  and  Elizabeth  his 
wife,  or  to  Mizabdh  Tidd  alone,  in  case  she  should  surriye 
her  husband^  during  her  life,  or  until  the  further  order  of 
the  Court  By  this  order  the  parties  were  let  into  the  re- 
ceipt of  the  income,  subject  to  the  annuities  and  premiums 
directed  to  be  paid  thereout  And  a  similar  order,  dated 
the  21  st  of  November,  1827,  was  made  upon  the  appoint- 
ment of  a  new  receiver. 

In  the  meantime,  by  deeds  of  lease  and  release,  dated 
in  September,  1820,  the  release  made  between  WiUiam 
Tidd  and  Elizabeth  his  wife  of  the  first  part,  H.  Blegborough 
of  the  second  part,  and  J.  Arwndd  of  the  third  part,  and 
bj  means  of  a  fine  levied  by  W.  Tidd  and  Elizabeth  his 
vife,  the  fireehold  estates  of  the  testator  had  been  conveyed 
^Bkgbonyvkgh  for  the  life  oi Elizabeth  the  wife,  for  secur- 
ing an  annuity  of  1271 10«.;  and,  by  these  deeds,  JV.  Tidd 
(^Tenanted  for  the  surrender  of  the  testator's  copyhold 
estates,  for  better  securing  the  annuity;  and  (as  stated  at 
the  W)  the  testator's  personal  estate  was  thereby  purport* 
ed  to  be  assigned  for  further  securing  it 

By  an  order,  dated  the  18th  of  January,  1834,  it  was  or- 
doed,  that,  out  of  any  monies  in  the  hands  of  the  receiver, 
and  which  might  thereafter  come  to  his  hands,  in  respect 
of  the  rents,  profits,  and  dividends  of  the  real  and  personal 
estate  of  the  testator,  after  providing  for  the  several  pay- 
ments directed  to  be  made  by  the  order  of  the  6th  of  May, 
1822,  the  receiver  should  pay  to  EUgboraugh  the  sum  of 
120L  10a,  the  arrears  due  to  him  upon  his  annuity,  and 
the  costs  of  the  application ;  and  that»  after  first  providing 
for  the  several  payments  directed  to  be  made  by  the  order 
of  the  6th  of  May,  1822,  the  receiver  should  pay  to  Bleg- 
}w(3mghy  out  of  the  rents,  profits,  and  dividends  of  the  said 
real  and  personal  estate,  the  annuity  of  1272. 10s.,  as  the 
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1862.  8ftii^6  should  become  due  and  payable.  ElegboraugVs  an- 
nuity was  afterwards  assigned  to  E.  and  J.  PhiUips;  and  by 
an  order  of  the  Ist  of  November,  1834,  the  annuity  was 
ordered  to  be  paid  to  them  instead  of  to  Bleghonmgh, 

The  life  interest  ot  Elizabeth  Tidd  in  the  testator's  free- 
^uuemeni.  hold  estates  was  also>  previous  to  March,  1834,  chained  bj 
deed  and  fine,  in  favour  of  Mary  Tidd,  with  the  sum  of 
2,100/.  and  interest,  and  the  premiums  on  a  policy  of  in- 
surance for  that  amount,  which  had  been  effected  on  the 
life  of  Elizahdh  the  wife.  The  deeds  creating  this  charge 
had  contained  a  covenant  for  the  surrender  of  the  testa- 
tor's copyhold  estates,  but  no  surrender  was  ever  made  in 
pursuance  thereof 

By  an  order  of  the  21  st  of  March,  1834,  the  receiver  was 
directed,  out  of  the  monies  then  in  his  hands  in  respect 
of  the  rents  and  profits  of  the  real  estate  of  the  testator, 
after  providing  for  so  much  of  the  several  pajrments  direct^ 
ed  to  be  made  by  the  previous  orders  as  the  monies  then 
in  his  hands  on  account  of  the  personal  estate  of  the  tes- 
tator would  not  extend  to  satisfy,  to  pay  to  Mary  Tidd 
the  sum  of  6132. 12«.,  due  to  her  on  the  25th  of  October, 
1833,  for  arrears  of  interest  on  the  21002.,  and  also  the 
costs  of  the  application,  or  so  much  thereof  as  such  monies 
should  be  su£Scient  to  satisfy;  and  the  receiver  was  order- 
ed thereafter,  out  of  the  rents  and  profits  of  the  real  estate, 
after  providing  for  so  much  of  the  several  payments  di- 
rected to  be  made  as  the  monies  from  time  to  time  in  his 
hands  on  account  of  the  personal  estate  would  not  extend 
to  satisfy,  to  pay  the  annual  premiums  on  the  policy  on  the 
life  oi  Elizabeth  Tidd,  as  therein  mentioned,  and  out  of  the 
residue  of  such  monies,  from  time  to  time  in  his  hands,  to 
pay  to  Mary  Tidd  the  interest  which  should  accrue  on  the 
21002.,  and  also  so  much  of  the  613il  le.  2d.,  and  the  said 
costs,  as  should  not  be  paid  by  the  means  therein  men- 
tioned. 
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Mary  BassU  afterwards  became  entitled  to  the  benefit        1862. 
of  Jfary  TidtPs  securities;  and  thereupon  an  order,  dated 
the  4th  of  August,  1837,  was  made  in  the  cause  in  favour 
otMary  BcmU,  which  was  similar  to  the  order  of  the  2ist 
of  March,  1834,  in  favour  of  Mary  Tidd. 


John  Brettdy  one  of  the  persons  on  whose  life  the  testa- 
tor had  effected  a  policy  of  insurance,  having  died,  and  the 
monies  due  upon  the  policy  effected  on  his  life  having 
been  received  by  fFUliam  Lister^  the  executor,  another 
order  was  made  on  the  4th  of  June,  1839,  by  which  he  was 
ordered  to  pay  the  sum  into  Court;  and  it  was  ordered, 
that,  when  paid  in,  the  interest,  and  interest  to  accrue  due 
on  the  stock  when  transferred,  should  be  paid  to  the  re- 
ceirer,  to  be  applied  by  him,  together  with  the  first  mention- 
ed interest,  after  satisfying  the  costs  as  before  directed,  in 
ud  of  the  monies  receivable  by  him  pursuant  to  the  direc- 
tions of  the  decree  and  the  several  orders  relating  to  the 
interest  and  dividends  of  the  personal  estate  of  the  testator. 

In  this  stage  of  the  case,  questions  were  raised  by  Mary 
BauU  as  to  the  validity  of  the  trust  created  by  the  testa- 
tor's will  for  keeping  on  foot  the  policies  of  insurance, 
and  also  as  to  the  priority  oiBlegborough'a  annuity.  These 
questions  were  afterwards  heard  and  disposed  of  (a). 

Pending  these  proceedings,  the  first  of  these  petitions 
▼as  presented  by  MUabeth  Tidd,  by  her  next  friend,  her 
husband  being  then  living.  In  addition  to  the  facts  be- 
fore stated,  the  petition  alleged  that  the  freehold  property 
of  the  testator  consisted  of  certain  lands  and  hereditaments 
St  Wdlinffborough,  and  of  a  messuage  in  Idington,  pro- 
ducing an  annual  income  of  154Z.  4s.:  That  part  of  the 
copyhold  property,  consisting  of  certain  houses  and  land 

(a)  See  9  Hare,  177. 
VOL.  X.  L  H.  W. 


SUiUmenL 
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185S.  at  JVncAby,  was  lately  sold  to  ih» OrwaiKatihem  Railway 
Company  for  1580L,  which  was  paid  into  Court  and  in- 
vested, in  trost  in  the  cause,  in  17071.  S&  3d  Consols:  That 
the  copyhold  property  of  the  testator  consisted  of  lands 
and  hereditaments  at  Homsey  and  FinMej/y  producing  an 
annual  income  of  198L  8«. :  That  the  personal  estate,  other 
than  such  part  thereof  as  had  been  set  apart  to  secure  the 
annuities  payable  under  the  will,  consisted  of  certain 
sums  mentioned,  producing  a  clear  annual  income  of  321. 
17a  Id:  That  the  total  annual  income  arising  from  the 
testator's  real  and  personal  estate  (after  payment  of  the 
annual  premiums  and  other  sums  of  money  now  payable 
under  the  decree  of  the  19th  of  December,  1820),  amount- 
ed to  859L  6&  lid:  That  the  whole  of  the  income  since 
the  death  of  EltzabeOi  Lister  had  been  received  by  the  pe- 
titioner's husband  W.  Tidd,  and  his  creditors  and  incum- 
brancers: That,  since  1826,  W.  Tiddhsyi  been  in  insolvent 
and  very  indigent  circumstances,  and  had  not  in  any  man- 
ner contributed  to  the  maintenance  or  support  of  the  pe- 
titioner; and  the  whole  of  the  income  arising  from  the 
testator's  real  and  personal  estate  had,  in  fact,  been  re- 
ceived by  the  incumbrancers  and  creditors  of  TF.  Tidd^ 
and  the  petitioner  had  been  left,  and  was,  wholly  desti- 
tute; that  W.  Tidd  was  then  receiving  parochial  relief, 
and  an  inmate  of  the  workhouse :  That  the  petitioner  ha4 
had  issue  by  her  husband  five  children,  three  of  whom, 
one  daughter  and  two  sons,  were  then  living  and  unpro- 
vided for:  That  the  petitioner  was  and  had  been  for 
many  years  entirely  supported  by  her  daughter,  who  had 
hitherto  obtained  her  living  by  dressmaking  and  needle- 
work; but  that  her  earnings  were  very  precarious,  and 
oftentimes  insufficient  to  provide  herself  and  the  petitioner 
with  the  common  necessaries  of  life:  That  the  petitioner 
was  of  the  age  of  sizty-siz  years,  and  confined  to  her  bed 
by  illness,  and  without  the  means  of  providing  medical 
advice;  and  the  petitioner,  therefore,  prayed  that  the  re- 
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oriyer  mi^t  be  directed,  notwithstanding  the  said  several 
orders,  fwthwith  to  pay  to  the  petitioner,  ont  of  any  mo- 
nies in  his  hands,  the  sum  of  602.,  upon  her  sole  receipt, 
for  her  immediate  necessities  and  support,  such  payment 
to  be  made  without  prejudice  to  the  rights  or  claims  of  all 
parties:  That  the  receiyer  might  be  directed,  notwith- 
standing the  same  orders,  to  pay  the  residue  of  the  income 
arismg  firom  the  testator's  freehold,  copyhold,  and  personal 
eatites  respectiyely,  to  the  petitioner,  for  her  separate  use, 
and  upon  her  sole  receipt,  for  her  support  and  maintenance 
during  the  life  of  her  husband;  or  if  it  should  appear  that 
the  estate,  right,  and  interest  of  the  petitioner  of  and  in 
the  freehold  hereditaments,  or  any  part  thereof,  had  been 
dnlj  and  effectually  conyeyed  by  the  petitioner,  so  as  to  de^ 
feat  her  ri^t  to  a  proyision  out  of  the  income  arising  from 
the  same,  then  that  the  receiver  might  be  directed,  after 
proTiding  for  such  payments  as  aforesaid,  to  pay  the  whole 
income  arising  from  the  copyhold  and  personal  estates  of 
^  testator,  and  the  income  arising  from  such  part,  if  any, 
of  the  freehold  hereditaments  as  should  not  have  been  so 
conyeyed,  to  the  petitioner,  as  aforesaid;  or  that  the  Court 
▼onld  approve  of  a  proper  sum  to  be  allowed  out  of  the 
said  testator's  freehold,  copyhold,  and  personal  estates,  for 
the  support  and  maintenance  of  the  petitioner  during  the 
life  of  her  husband,  having  regard  to  the  circumstances; 
and  that,  in  the  meantime,  the  receiver  might  be  directed 
to  discontinue  the  several  payments  directed  to  be  made 
hy  the  several  orders  thereinbefore  stated;  and  that  such 
orders  mi^t,  if  necessary,  be  re-heard  and  varied  or  dis- 
diaiged. 
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The  petition  came  on  to  be  heard  in  August,  1861,  and 
was  then  ordered  to  stand  over,  it  being  supposed  that 
the  decision  upon  it  might  be  affected  by  a  case  which 
was  standing  for  judgment  before  the  Lord  Chancellor. 

l2 
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Whilst  the  first  petition  was  thus  standing  over,  WiUiam 
Tiddy  the  husband  of  the  petitioner,  died ;  and  thereupon 
the  second  petition  was  presented,  stating,  in  addition  to 
what  was  stated  by  the  former  petition,  that  TT.  Tidd  was, 
at  the  time  of  his  death,  a  pauper  lunatic  in  St  Pancras 
Workhouse,  and  that  he  had  not,  since  1820,  in  any  way 
contributed  to  the  maintenance  and  support  of  the  peti- 
tioner: That  the  petitioner  was  advised,  that,  on  the 
death  of  her  husband  W.  Tidd,  all  his  right  and  interest, 
and  all  the  right  and  interest  (if  any)  of  Mary  BomU,  and 
of  any  other  person  claiming  through  or  under  TF.  Ttdd^ 
of,  in,  or  to  the  income  arising  from  the  testator's  free- 
hold,  copyhold,  and  personal  estate,  ceased;  and  that  the 
petitioner  became  entitled  to  receive  such  income,  subject 
to  the  payment  of  the  premiums  on  the  policies  effected 
by  the  testator  on  the  lives  of  the  said  TT.  Lister  and  /. 
Ligter  respectively,  and  of  the  annual  sum  or  sums  of 
money  required  for  insuring  the  houses  against  fire,  and 
to  the  annuities  given  by  the  will,  and  subject  also,  as  to 
the  income  arising  from  the  freehold  estate,  to  the  pay- 
ment to  H.  and  J.  PhiUips  of  the  annuity  of  1 272.  lOs. ;  And 
after  stating  that  the  receiver  had  paid  that  annuity,  and 
had  also  paid  to  Mary  Bassil  the  annual  premium  of  10621 
9a  9<t  in  respect  of  the  policy  effected  by  her  on  the  life 
of  the  petitioner,  including  such  annual  premium  as  be- 
came due  in  July,  1851,  it  stated  that  the  receiver  had 
in  his  hands  2902.  17&  8d,  being  the  balance  of  his  re- 
ceipts and  pajrments  in  respect  of  the  testator's  freehold, 
copyhold,  and  personal  estate,  from  the  29th  of  September, 
1860,  to  the  29th  of  September,  1851 :  That  the  receiver 
had  not  paid  any  sum  of  money  on  account  of  the  testa- 
tor's freehold,  copyhold,  and  personal  estate  since  the  29th 
of  September,  1851:  That,  under  the  circumstances,  the 
2902.  17«.  8(2.  ought  to  be  paid  to  the  petitioner;  but  that 
the  same  was  claimed  by  Mary  BasaU:  That  two  several 
sums  of  21002.  Bank  SL  per  Cent.  Annuities  had  been 
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set  apart  to  answer  the  annuities  of  sixty  guineas  payable 
to  W.  Lister  and  J.  Lister:  That  those  annuities  were  by 
the  will  charged  upon  and  made  payable  out  of  the  in- 
comes arising  from  the  testator's  freehold,  copyhold,  and 
personal  estate  respectively,  and  not  solely  out  of  the  in- 
come of  the  personal  estate;  and  that  the  sum  of  422. 15«. 
7d  was  the  proportion  or  amount  of  the  annuities  which 
ought  to  be  paid  out  of  the  income  arising  from  the  testa- 
tor's freehold  estate.  The  petition  prayed  that  the  costs 
might  be  taxed  and  paid  out  of  the  balance  in  the  recei- 
Ter  s  hands,  in  respect  of  the  income  of  the  testator's  free- 
hold, copyhold,  and  personal  estate,  received  by  him  pre- 
viously to  the  29th  of  September,  1851 ;  and  that  the  re- 
ceiver might  be  directed  to  pay  the  residue  of  that  sum  to 
the  petitioner,  and  out  of  the  rents  and  profits  and  in- 
come of  the  fr*eehold,  copyhold,  and  personal  estate,  to  be 
received  by  him  as  from  the  29th  of  September,  1851, 
rateably  and  in  proportion  to  the  respective  amounts,  from 
time  to  time,  to  pay  the  annual  premiums  on  the  policies 
of  insurance;  and  that  the  receiver  might  be  directed  to 
paj  the  income  of  the  testator's  copyhold  and  personal 
estate,  which  should  remain  in  his  hands  after  payment 
of  the  proportionate  amounts  of  such  sums  to  the  peti- 
tioner for  her  life;  and  that  the  receiver  might  also  be  di- 
rected to  pay  to  her  the  sum  of  422.  IBs.  7(2.  out  of  the 
rents  of  the  freehold  estates,  and  out  of  the  residue  of 
those  rents  to  pay  Phillips's  annuity. 


1862. 


Mr.  Stuart  and  Mr.  Leach,  for  the  petitioner  Elizabeth 
Tiddy  upon  the  first  petition,  insisted  on  her  equity  to  a 
settlement)  or  a  provision  for  maintenance  out  of  her  life 
interest  in  the  property.  The  authorities  now  decided 
that  any  party  claiming  under  the  husband,  whether  a 
general  or  particular  assignee,  stood  in  the  same  situation 
as  the  husband,  and  took  subject  to  all  the  equities  of  the 
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wife  The  principle  laid  down  by  Lord  Ahanley  in  Pryor 
T.  HiU(a)  and  Maoaiulay  v.  PhUipsQI)  being  fhllj  establish- 
ed, it  followed,  as  a  necessary  corollary,  that  the  assignee 
for  value  of  the  life  estate  of  the  wife  could  not  be  in  a 
better  position  than  the  assignee  for  value  of  a  capital 
sum.  Both  took  equally  under  the  husband,  subject  to 
^'VwneHt  ^}jQ  ^^e'g  equity,  whenever  she  might  choose  or  need  to  as- 
sert it  That  there  was  no  distinction  between  a  life  in- 
terest and  capital  would  clearly  appear,  when  it  was  con- 
sidered that  the  Court  did  not  give  the  capital  to  the  wife 
in  any  case,  but  merely  a  life  interest  in  that  capital— 
Sturgia  v.  Okafnpney8{c)y  Hangon  v.  S'eat%ng(d),  Wortham 
V.  Pemberton  («),  Ashby  v.  Ashby  (/),  WiUdnaan  v.  Charles- 
v)orth{jg\  Oardner  v.  Mar8haU{h),  OUchrUt  v.  (7ator(t), 
Oreedy  v.  Lavender  (it),  Stiffe  v.  EveriU  (Q,  and  WkiiUe  v. 
Henning  (m),  were  also  cited.  Upon  the  second  petition, 
they  contended,  that  the  wife  was  entitled  by  survivorship, 
the  property  not  having,  as  they  argued,  been  reduced  into 
possession  by  the  husband.  And  lastly,  they  contended  that 
the  freehold  and  copyhold  estate  should  bear  a  rateable  pro- 
portion of  the  charges,  and  that  they  should  not  be  thrown 
in  the  first  instance  on  the  personal  estate. 

Mr.  BdhM,  Mr.  RM,  and  Mr.  Eddia  for  the  Phuntiff 
Mrs.  BomSL 

Mr.  Walker  and  Mr.  Hardy  for  Messrs.  PhiUipa. 

The  cases  of  jStonlon  v.  irafi(n),  MioU  v.  CordeU(o),  and 


(a)  4  Bro.  C.  C.  138.  (A)  14  Sim.  575. 

(b)  4  Yes.  15.  («)  1  DeG.  &  a  188. 

(c)  5  My.  k  Cr.  97.  (k)  13  Beav.  6S. 

(d)  4  Hare,  1.  (0  1  My.  &  Cr.  37. 

(e)  1  De  a  &  S.  644.  (m)  2  Ph.  731. 

(/)  I  OolL  553.  (n)  2  Rosb.  &  My.  175. 

(g)  10  Beav.  324.  (o)  5  Madd.  149. 
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Fdi^ion  T.  JSudfe  (a),  were  mentioned  on  the  ugoment  for 
the  respondents. 

Mr.  Leadk  replied. 
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FiCB-GHAJrCBLLOB : — 

The  question  raised  by  the  first  petition  is,  whether  a 
manied  woman,  whose  husband  does  not  mainfjun  her,  is 
entitled,  as  against  a  particular  assignee  for  valuable  con* 
adentbn  of  the  husband,  to  an  allowance  for  her  main* 
tensDce  out  of  the  income  of  real  and  personal  estate,  to 
which  she  was  entitled  in  equity  for  her  life.  This  ques- 
tion seems  to  have  been  first  suggested  by  Sir  JFiUiam 
Omni  in  Wright  t.  MoHey  (6),  where,  after  referring  to 
Loid  Ahfomleys  opinion  on  the  general  question,  whether 
there  is  any  difference  between  an  assignment  for  valuable 
consideration  and  by  operation  of  law,  he  says:  ''If  it 
stood  there,  there  is  no  doubt  the  husband  has  a  right  to 
deal  with  it  so  long  as  he  maintains  her;  and  there  is  no 
doubt  of  his  right  to  make  a  specific  disposition  if  he 
maintained  her.  That  leads  to  the  question,  whether,  in 
case  of  abandonment,  by  the  husband  ceasing  to  maintain 
his  wife,  there  is  an  equity  for  her  to  have  her  own  life 
interest  laid  hold  of  by  this  Court,  supposing  it  not  re* 
dnoed  into  possession  by  the  husband, — ^being  still  in  the 
hands  of  the  trusteea  One  question  is,  whether  that  is 
s^ed  merely  as  between  husband  and  wife,  and  putting 
third  persons  out  of  consideration;  if  so,  the  second  point 
is,  whether  this  equity  prevails,  where,  previously  to  the 
abandonment,  the  husband  has  made  an  assignment  of 
his  wife's  interest,  or  any  part  of  it  That  question,  so  £ar 
from  being  decided,  has  not  even  been  made  the  gist  of 
a  case.    It  therefore  deserves  a  great  deal  of  oonsidera- 


(a)  1  Sini.,  N.  S^  884. 


(6)  11  Yes.  IS. 
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tioii"(a).  In  that  case,  however,  the  question  was  not 
necessary  to  be  and  was  not  decided;  but  it  was  after- 
wards fully  argued  before  and  considered  by  Sir  John 
Leach  in  EUioU  v.  Corddl  (b),  and  his  decision  was  against 
the  right  of  the  wife;  and  that  decision  was  approved  and 
acted  upon  by  Lord  Brougham  in  Stanton  v.  HaU  (c).  It 
would  require,  therefore,  some  very  clear  principle,  or 
some  very  decisive  authority,  to  warrant  me  in  arriving  at 
a  different  conclusion. 


It  was  strongly  argued  in  this  case,  as  it  was  in  Elliott  v. 
Corddl  (6),  that  there  could  be  no  distinction  between  the 
cases  in  which  the  wife  took  a  life  interest  only,  and  those 
in  which  she  took  an  absolute  interest,  in  which  latter 
cases  her  right  to  a  settlement  was  fully  established  against 
the  assignee  of  her  husband  for  valuable  consideration; 
and  that  there  could  be  no  distinction  between  the  par- 
ticular assignee  for  value  of  the  husband,  and  his  general 
assignee  in  bankruptcy  or  insolvency:  but  there  are  dis- 
tinctions between  these  cases  which  cannot  be  disr^azded. 

In  the  cases  where  the  wife  takes  an  absolute  interest, 
the  provision  is  for  her  and  her  children.  She  cannot 
claim  it  for  herself  alone.  In  the  cases  where  the  wife 
takes  a  life  interest,  the  provision  is  for  her  separate  benefit, 
independently  of  the  children,  a  distinction  pointed  out  by 
Sir  William  Orant  in  Wright  v.  Morley.  Again,  in  the  cases 
where  the  wife  takes  an  absolute  interest,  her  right  to  a 
provision  for  herself  and  her  children  is  independent  of 
the  acts  and  conduct  of  her  husband ;  in  the  cases  where 
she  takes  a  life  interest  only,  her  right  to  a  provision  for 
herself  arises  from  the  non-fulfilment  by  him  of  his  obliga- 
tions, and  is  wholly  dependent  upon  his  acts  and  conduct 
In  the  cases  too  where  the  wife  takes  an  absolute  interest. 


(tt)  U  Ves.  18.        (6)  6  Madd.  149.        (c)  2  Russ.  «r  My.  175, 
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the  purchaser  takes  subject  to  a  well-known  and  settled 
equity;  but  where  the  wife  takes  for  life  only^  the  equity 
bj  which  it  is  said  the  purchaser  must  be  bound,  may  not 
exist  at  the  time  of  his  purchase,  and,  depending  as  it  does 
on  the  conduct  of  the  husband,  may  never  come  into 
existence:  and  in  this  respect  also  there  is  a  great  dis- 
tinction between  the  particular  assignee  for  value  and  the 
general  assignee;  for  in  the  case  of  the  general  assignee  the 
Terj  bankruptcy  or  insolvency  on  which  his  title  is  founded 
creates  the  right  against  him.  Considering  the  question 
without  reference  to  the  authorities,  it  must,  as  I  conceive, 
r^We  itself  into  this  point :  ought  a  Court  of  equity  in 
these  cases,  against  purchasers  for  value,  to  follow  the  law 
which  gives  to  the  husband  the  power  of  dealing  with  the 
income  of  his  wife's  property,  or  ought  it  to  put  in  force 
its  ordinary  rule,  that  he  who  comes  into  equity  must  do 
equity,  the  rule  on  which,  as  I  believe,  both  the  rights  of 
married  women  to  provisions  for  their  maintenance  and 
their  rights  to  settlements  are  founded. 
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In  determining  this  point,  the  inconveniences  which 
would  ensue  from  the  Court's  acting  upon  the  rule  to  which 
I  hate  referred,  must  not,  I  think,  be  thrown  out  of  view. 
Porchasers  would  become  involved  in  inquiries  into  the  re- 
lations between  husband  and  wife,  the  extent  of  their  other 
property,  and  their  other  means  of  maintenance;  and  the 
life  interests  of  married  women  would  become  incapable 
of  being  dealt  with,  whatever  might  be  the  exigencies  of 
the  case.  Looking  to  these  consequences  and  to  the  dis- 
tinctions which  I  have  pointed  out,  and  not  of  course  in- 
tending the  observations  which  I  have  made  to  apply  to  a 
case  of  fraudulent  alienation  for  the  purpose  of  defeating 
the  clums  of  the  wife,  I  must  confess  myself  unable  to 
find  any  clear  principle  on  which  I  can  dissent  from  the 
decisions  to  which  I  have  referred. 
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1869.  It  is  to  be  oonaidered,  then,  whether  those  decisions  an 

affected  bj  subsequent  cases.  It  does  not  appear  to  me 
that  thej  ara  Many  cases  were  cited  in  the  aigoment, 
but  they  were  principally  cases  in  which  the  wife  had 
taken  an  absolute  interest;  and  in  those  in  which  she  had 
taken  a  life  interest,  the  question  was  between  hot  and 
the  general  assignees  of  her  husband.  No  case  was  dted 
in  which  the  question  had  been  between  the  wife  and  the 
assignee  of  the  husband  for  value.  Vaughan  v.  jBttdb(a), 
before  Lord  CranworAf  was  relied  on;  but  that  was  a  case 
between  the  wife  and  the  general  assignee  of  the  husband 
Much  reliance  was  also  placed  on  the  observations  of  Lord 
Langdale  in  WHJcinmm  v.  ChariuworthQi)',  but  that  was  a 
question  between  the  representative  of  the  husband  and 
the  wife  surviving;  and  Lord  Langdale'a  obserrations 
seem  to  have  been  directed  against  what  had  fallen  from 
the  late  Vice-chancellor  o(  England  in  Vaughan  v.  Budc{c\ 
as  having  indicated  a  doubt  whether  the  wife  could  in  any 
case  be  entitled  to  a  provision  for  maintenance  out  of  her 
life  interest  His  Lordship  could  not,  I  think,  have  in- 
tended to  say,  that  in  every  case,  and  as  against  every 
person,  she  would  be  so  entitled;  for  in  Wright  v.  Mor- 
ley(d),  to  which  he  refers.  Sir  WiUiam  Qramt  puts  the 
wife's  right  to  a  provision  on  the  absence  of  her  husband 
and  his  having  left  her  unprovided  for,  and  directed  an 
inquiry  as  to  these  points  before  he  would  make  the  order 
in  favour  of  the  wife.  Indeed,  I  can  find  no  case  in  which 
a  wife  has  come  to  the  Court  for  such  a  provision  except 
under  special  circumstances;  and  certainly  no  case  in 
which  she  has  succeeded  in  obtaining  it  against  an  assig- 
nee for  value  of  her  husband. 

It  was  attempted  to  maintain  this  petition  upon  the 

(a)  1  Sim^  N.  S.,  SS4.  (c)  13  Sim.  404. 

(b)  10  Beav.  324.  (cQ  H  Vee.  17. 
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gronsd  that  the  wife's  interest  was  Terersioiiaiy  within  IMS. 
theprineipleof  jSH^ftf  v.  SveriU(a);  but  that  case  goes  no 
farther  than  that  the  wife's  interest,  after  the  determina- 
tion of  the  ooTertore,  might  be  deemed  to  be  rerersionarji 
and  does  not  therefore  affect  the  question  as  to  the  income 
accroiiig  daring  the  ooTertura  Hj  opinion  therefore  is, 
that  the  first  of  these  petitions  must  be  dismissed;  but^ 
baying  r^ard  to  what  fell  from  the  Court  in  WUkinmm  t. 
Ckarksworth  (b),  I  must  dismiss  it  without  costs. 

The  fiifit  question  raised  by  the  second  petition  is  as  to 
the  right  of  the  petitioner  to  a  sum  of  290(.  17s.  Sd.  in 
die  hands  of  the  reoeiyer,  being  the  balance  of  his  re* 
ceipte  and  payments  in  respect  of  the  testator's  freehold 
ud  copyhold  and  personal  estates,  from  Michaelmas, 
J850,  to  Michaelmas,  1851.  The  petitioner  claims  to  be 
entitled  to  this  sum  by  surriyorship;  but  I  am  of  opinion 
that  she  is  not  so  entitled  The  question  depends  upon 
whether  these  monies  are  to  be  considered  as  having  been 
reduced  into  possession  by  the  husband;  and  if  the  case 
had  rested  upon  the  monies  having  come  to  the  hands  of 
the  receiver,  I  think  it  would  have  been  difficult  for  the 
incumbrancers  to  have  resisted  the  petitioner's  claim  to 
them;  but  these  monies  have  been  ordered  by  the  Court 
to  be  applied  in  favour  of  the  incumbrancers,  which  is  in 
effect  for  the  use  of  the  husband,  by  whom  the  incum- 
brances were  created;  and  I  think  the  orders  of  the  Court 
mnst  be  considered  to  have  divested  the  title  of  the  peti- 
ti(mer  and  destroyed  her  right  by  survivorship. 

Upon  this  part  of  the  case  a  question  of  marshalling 
was  discussed:  Whether  the  payment  which  had  been 
msde  on  account  oiBlegborough's  annuity  ought  not  to  be 
Inferred  to  the  income  of  the  personal  and  the  rents  of  the 

(a)  1  My.  &  Cr.  87.  (6)  10  Beav.  3S4i 
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copjhold  estate,  so  as  to  leave  the  2902. 17«.  8d,  in  the 
hands  of  the  receiver  applicable  for  the  benefit  of  Mrs. 
Bassil;  but  mj  opinion  being,  that  the  sum  in  question 
does  not  survive,  and  is  applicable  according  to  the  orders 
already  made  by  the  Court,  this  question  does  not  arise. 
The  petitioner  is  not  of  course  bound  by  her  husband's  co- 
venant for  the  surrender  of  the  copyholds,  or  by  his  assign* 
ment  of  her  interest  in  the  personal  estate. 


The  remaining  question  upon  the  second  petition  is, 
whether  the  petitioner  is  entitled  to  have  the  premiums 
upon  the  policies  of  insurance  and  the  annuities  appor* 
tioned  upon  and  borne  by  the  rents  and  income  of  the 
freehold  estates,  the  copyhold  estates,  and  the  personal 
estate,  pro  rata ;  or  whether  the  personal  estate  is  primarily 
liable  for  these  payments.  And,  upon  this  point,  I  consider 
the  case  to  be  bound  by  the  decision  of  the  House  of  Lords 
in  Boughtan  v.  Boughton  (a),  where  it  was  held,  that  the 
primary  liability  of  the  personal  estate  was  not  altered  by 
a  trust  for  the  payment  of  legacies  out  of  the  rents  and 
profits  of  real  and  personal  estate.  I  see  no  reasonable 
ground  of  distinction  between  that  case  and  the  present; 
and  I  feel  myself  bound,  therefore,  to  hold,  that  the  per- 
sonal estate  is,  in  this  case,  primarily  liable  for  these  pay* 
menta 


There  was  no  argument  upon  the  point,  how  the  defi- 
ciency of  the  income  of  the  personal  estate  for  the  payment 
of  the  premiums  ought  to  be  made  good;  and  the  amount 
is  so  inconsiderable,  that  I  think  the  parties  will  be  well 
advised  not  to  agitate  the  question,  but  to  allow  it  to  be 
taken  out  of  the  income  of  the  copyholds. 

The  order,  therefore,  will  be — to  dismiss  the  first  petition, 
(a)  1  H.  L.  Gas.  406. 
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without  costs;  to  give  no  directions  as  to  the  290L  178.  8cL, 
le&ying  it  to  be  dealt  with  according  to  the  former  orders; 
to  order  the  receiver  to  keep  distinct  accounts  of  the  rents  of 
tbe  freeholds,  and  of  the  copyholds,  and  of  the  income  of  the 
personalty;  to  direct  the  rents  of  the  freeholds  from  the 
death  of  W.  Tidd  to  be  applied,  first,  in  payment  otPhttttps' 
anniiity  and  of  the  costs  of  the  petitions,  and  then  the 
sniplus  to  be  paid  to  Mary  BassU,  for  the  purposes  mention- 
ed in  the  former  orders;  to  direct  the  income  of  the  person- 
alty, and  (the  parties  not  objecting)  the  rents  of  the  copy- 
holds, from  the  death  of  WiUiam  Tidd,  to  be  applied  first 
in  payment  of  the  premiums,  and  then  the  surplus  to  the 
petitioner. 

The  petitioner's  costs  of  the  petitions  must  be  paid  out 
of  what  is  coming  to  her,  and  Mrs.  Baasil's  must  be  added 
to  her  incumbrance. 


1862. 


JudgmenL 


A  question  was  then  raised,  as  to  the  right  of  Mrs.  BaasU 
to  have  the  charge  to  which  the  Phillips's  were  entitled,  as 
agadnst  both  the  freehold  and  the  copyhold  estate,  mar- 
shalled, so  as  to  satisfy  that  charge  out  of  the  copyholds, 
as  far  as  they  would  extend,  leaving  Mra  Bassil  to  realise 
her  charge  out  of  the  freeholds,  so  far  as  they  should  not 
be  required  for  the  payment  of  the  annuity  to  Messrs.  Phil- 
Upg,  or,  in  other  words,  on  the  right  of  Mrs.  Bassil,  whose 
charge  extended  to  the  freeholds  only,  to  stand  in  the  place 
of  the  PhiUips's  as  to  the  copyholds,  to  the  extent  in  which 
they  should  take  satisfaction  out  of  the  freeholds. 


One  party  har- 
ing  a  charge  on 
firMhold  and 
copyhold  estate, 
and  another 
on  the 
lold  estate 
only,  it  wae 
held  ihaX  the 
latter  was  enti- 
tled to  require 
that  the  former 
should  be  satis- 
fied out  of  the 
copyhold  estate, 
so  &r  as  it 
would  extend. 


VicB  -Changellob  : — 

I  have  looked  through  the  cases  on  this  subject     The      Jvl^  eth. 
reason  I  suspended  giving  my  opinion  was,  that  several 
cases  had  been  decided  since  Aldrich  v.  Cooper  (a),  and  I 


(a)  8  Tea.  382. 
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1859.  ^^  ^^  know  irhether  those  cases  had  affected  it.  On 
looking  into  the  cases,  I  am  satisfied  that  the  decision  in 
Aldrich  V.  Cooper  is  not  affected  by  the  subsequent  cases; 
and  I  am  of  opinion,  that,  assuming  the  security  of  the 
Phmipis  to  be  a  good  security  on  the  copyhold  property 
(which,  if  there  be  any  question,  must  be  verified  by  affi- 
«/«i4piiMNt  davit),  there  must  be  a  marshalling  in  the  present  case; 
and  that  Mrs.  BctssU  is  entitled  to  have  Messrs.  PhiUips 
paid  out  of  the  copyhold  estate,  so  as  to  leave  the  freehold 
estate  for  her ;  and  then  the  petitioner  Mrs.  Tidd  will  take 
any  surplus  of  the  income  of  the  copyholds. 


^^•(^^  YOUNG  V.  HODGES. 

Dec,  Isi.       m 
CaiM  in  wbicb,   X  HE  circumstanccs  of  this  case  were  very  special  and 

etteto  of  ^     complicated,  and  are  not  necessary  to  be  stated  for  the  pur- 

tSSnA^a    P^^®  ^^  explaining  the  rule  laid  down  in  the  judgment 

another,  it  u     'i^ith  reference  to  the  cases  in  which  it  is  proper  to  ad- 
proper  to  jom        ,  .  , 
theexecntoTB  of  minister  two  estates  in  the  same  suit 

the  fint  tnrta- 
tor  in  ft  mit  to 

ftdminiflter  tiie        See  PowcU  V.  CockersU,  4  Hare,  657. 

ettateofthe  w- 
oond,  and  to 

take  tlie  ae-  ■ 

oonnti  of  both 
lin 


•uit.  Mr.  BoU  and  Mr.  Cairns  for  the  Plaintiff;  and 

Sir  W.  P.  Wood,  Mr.  BaUy,  Mr.  CMins,  and  Mr.  Freding 
for  the  Defendants 


JudffmmU.      YiOE-ChaKOBLLOB: — 

At  the  hearing  of  the  cause,  the  frame  of  the  record,  as 
involving  the  accounts  of  the  estates  both  of  J.  Wd>8ter 
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the  father,  and  <71  Webster  the  son,  in  one  snit^  was  much 
objected  to  on  the  part  of  the  Defendants,  the  representa- 
tiTes  oiFonhaw;  but  this  objection^  having  been  raised  at 
the  hearing  of  the  cause,  and  not  bj  demurrer  for  multi- 
fuioQsness,  is  to  be  disposed  of  according  to  the  discretion 
of  the  Gourt;  and  I  see  nothing  in  the  case  which  ought 
toprerent  the  Court,  in  the  exercise  of  its  discretion,  from 
dealing  with  both  the  estates  in  this  suit.  I  think,  indeed, 
that  these  estates  have  been  so  dealt  with  that  it  would  have 
been  difficult  to  maintain  the  objection  of  multifariousness, 
had  it  been  taken  bj  demurrer.  Where  the  residuary  es- 
tate of  one  testator  devolves  upon  another  testator,  the 
execators  of  the  first  testator  may,  I  think,  well  be  joined 
in  a  suit  for  the  administration  of  the  estate  of  the  second 
testator,  in  all  cases  in  which  there  bave  been  such  dealings 
between  the  two  sets  of  executors  as  would  prevent  the 
lights  of  the  parties  suing  from  being  fully  and  fairly 
worked  out,  if  the  suit  for  the  administration  of  the  estate 
of  the  first  testator  were  brought  by  the  executors  of  the 
second;  and  this  case  must,  I  think,  have  been  held  to  fall 
within  that  rule.  I  am  of  opinion,  therefore,  that  the 
usual  accounts  of  the  estates  of  both  these  testators  must 
be  taken  in  this  suit 


185S. 


The  Plaintiffs  furdier  insisted,  that  there  should  also  be 
an  account  of  the  estate  of  J.  W Aster  the  elder  received 
bjr  the  Defendant  Hodges^  who  was  the  executor  of  J.  Fs6* 
Iter  the  younger,  but  did  not  represent  the  estate  of/. 
Feister  the  elder;  and  I  am  of  opinion  that  this  account 
must  be  directed.  It  does  not  indeed  fall  within  the  usual 
icooonts;  but,  looking  to  the  answer  and  the  evidence,  I 
think  that  this  Defendant  has  intermeddled  with  the  estate 
of  J.  Weteer  the  elder  to  such  an  extent  that  the  account 
18  clearly  due. 
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j^y  Zrd.  KENNERLEY  v,  KENNERLEY. 

Bequest  of  Um  -L  HE  questions  in  the  cause  arose  on  the  will  of  Samud 
pertjto'hu^  ITetm^fey,  dated  in  1814,  which  was  in  the  following 
np^ed^to  ^^'^s* — "^  hereby  give  and  leave  to  my  dearly  beloved 
hij  children,  wife  Altcta  Kennetietf  the  whole  of  my  estate,  personal 
•hooU  come  of  and  real,  to  bring  up  and  educate  my  children,  and  when 
SSem^hl^iMr  ^^^7  come  of  age  to  settle  on  them  what  shall  be  deemed 
"rad^L^xjujT  ^y  ^^'  prudence,  reserving  to  herself  a  sufficient  main- 
ing  to  benelf  tenancc.  But  if  my  said  wife  should  again  marry,  mj 
mamtenance;  will  is,  that  Mr.  Thonuis  Poffc  should,  in  that  case,  become 
JJ^^J^  trustee  for  my  children,  so  that  my  property  may  not  be 
pertjiemaiiiiiig  subject  to  the  coutrol  of  such  husband.    And  I  hereby  ap- 

to  be  eqaaU  jT 

diTidedamongit  poiut  my  dear  beloved  wife  whole  and  sole  executrix,  so 
idth  a  gift  ti>  l^^S  ^  8^®  remains  unmarried.  What  property  remaining 
SidM.^  ^^   *^  ™^  wife's  death  to  be  equally  divided  amongst  my  chil- 

of  the  marriage    dren." 
of  his  widow: 

fi^tel^i  The  testator  left  a  son  and  four  daughters.  Sarah,  one 
the  property,  of  the  daughters,  married  J.  Boyes,  and  died  in  the  life- 
settle  or  appoint  time  of  the  widow,  leaving  two  children.  The  widow 
to^thTchiSwi  made  advancements  of  portions  of  the  fund  to  several  of 
of  the  testator,    ^jj^  children,  and  executed  an  appointment  of  the  residue 

but  not  on  or  '  ^  *^*         ^ 

to  his  gxand-  in  favour  of  the  other  children,  including  Mrs.  Bayes,  who 
that  the  chfl.  was  then  living,  to  whom  she  gave  a  life  interest,  with  re- 
^^t   maindertohercluldren. 

the  property, 
at  the  testator^B 

death,  liable  to  The  widow  died  in  1 849.  The  bill  was  filed  by  one  of 
snch  appoint-^  t^«  Surviving  daughters,  for  the  execution  of  the  trusts  of 
the  will. 


ment. 


Sir  TT.  P.  Wood  and  Mr.  Bushell  for  the  Plaintiff,  claimed 
the  share  of  the  property  attempted  to  be  appointed  to  the 
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gnmdchildreii  of  the  testator  as  unappointed,  and  diyisible        i85S. 
amongst  the  children:  Kennedy  v.  Kingston  (a),  Duke  of    ^^i^^^ 
Northumberland  v.  M'Oregor  (b). 


Hr.  Hughes  for  Defendants  in  the  same  interest 


V. 

ArgmmmL 


Mr.  F.  Nealey  for  the  children  of  Mrs.  Boyes,  contended 
that  the  direction  given  by  the  testator  to  his  widow  to 
settle  on  the  several  children  what  she  should,  in  her  dis- 
cretioDy  deem  to  be  prudent,  was,  in  effect,  a  power  to 
make  such  a  settlement  on  the  children  of  the  testator  for 
their  lives,  with  remainder  to  their  children,  as  the  tes- 
tator might  himself  have  made  if  he  had  thought  proper 
to  do  so,  instead  of  delegating  his  power  to  his  wife:  2 
Jarman's  Wills,  253  et  seq.,  and  cases  there  cited. 

Mr.  Anderson  for  the  trustees. 


Vicb-Chahoellob  :— ^ 

I  think  the  shares  of  the  children  vested  at  the  death 
of  the  testator.  The  limitations,  taken  altogether,  are,  I 
think,  equivalent  to  a  gift  to  the  widow  for  life,  with  re- 
mainder to  the  children,  with  a  power  to  the  widow  to  ap- 
point among  such  children  as  she  may  select  The  tes- 
tator directs  his  widow  to  settle  what  she  shall  "deem 
prudence,"  reserving  maintenance  for  herself.  She  was  to 
have  maintenance  only  out  of  the  whole  property. 

As  to  the  question,  whether  there  could  be  an  appoint- 
ment in  favour  of  grandchildren,  I  am  of  opinion  that  the 
testator  throughout  his  will  contemplated  children,  and 
children  only.  The  will  is  obscure  in  point  of  expression, 
but  this  appears  to  me  to  be  clear :  Suppose  the  widow 


Jud(fmeiU, 


(a)  2J.&W.431. 
VOLX. 


(6)  5Bell,App.Chw.396. 
M  H.  W. 
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9, 

KnrNBRLvr. 
Judgment, 


had  died,  leaving  all  the  children  under  age,  to  irfaom 
would  all  the  property  go?  It  was  to  go  to  the  trustee, 
and  upon  trust  for  children,  not  for  grandchildren.  It  is 
also  equally  clear,  that,  if  the  widow  married  again,  all  the 
children  being  under  age,  the  property  was  to  go  to  the 
trustee,  and  he  was  to  hold  it  for  the  children  only,  and  not 
for  the  grandchildren.  The  cases  cited  from  Jarman  con- 
tained larger  expressions  than  are  found  in  this  wiU.  The 
question  turns  not  on  the  meaning  of  the  word  settlement 
generally,  but  on  the  meaning  of  the  word  **  settled.''  In 
this  will,  I  am  of  opinion  that  it  means  a  gift  to  the  chil- 
dren. 


Minute.  Dsolabx  that,  acoordmg  to  the  trae  constraction  of  the  ^will  of  the 

testator,  his  widow  was  entitled^  for  her  life,  to  his  peraonal  estate^ 

with  power  to  settle  or  appoint  the  same  on  or  to  his  children;  and 
that^  in  default  of  appointment^  so  much  thereof  as  remained  on&p- 
pointed  became  divisible  on  the  death  of  the  said  Olivia  Kenmriey 
amongst  all  the  testator's  children.  Declare  that  the  trusts  in  the  in- 
denture of  1837,  [describing  the  property,]  operated  as,  and  were,  a 
good  and  valid  settlement  or  appointment  in  fitvour  of  the  children 
of  the  said  testator.  (Directions  to  carry  the  same  into  effect).  De- 
dare  that  the  trusts  in  the  said  indenture  in  fitvour  of  the  children  of 
&urah  Boyei  are  void;  and  that^  in  the  events  that  have  happened) 
such  [property  so  attempted  to  be  appointed]  became  divisible,  on 
the  death  of  the  widow,  into  five  equal  shares,  &o. 
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PAGE  V.  COX.  ^7w^' 

1  SOMAS  PAGE,  the  testator,  carried  on  the  business  x^SL^h^^ 
of  a  boot  and  shoe  maker,  and,  at  the  date  of  his  will,  he  ^^^^ 
was  solely  interested  in  that  business.  By  his  will,  dated  inclndiBg  hu 
the  18th  of  August,  1832,  he  gave  certain  specific  legacies,  to  tnutoei^with 
and  devised  and  bequeathed  the  residue  of  his  real,  lease-  ^iwrtlnto^ 
hold,  and  personal  estate  unto  and  to  the  use  of  the  De-  JSulL^Suld 
fendant  Cook  and  another,  upon  trust  to  convert  into  not  conalft  of 

katfhfflMi  or 

money  such  parts  of  his  residuary  personal  estate  as  should  monej  in  the 
not  consist  of  leasehold  premises  or  money  in  the  funds,  inTMt thSwne 
and  to  invest  the  produce  thereof,  and  the  ready  money  "**  w  **»• 

#nn"M  inoome 

of  which  he  should  die  possessed,  as  therein  mentioned,  toSkmahu 
and  during  the  life  of  his  wife  Sarah  Page  to  pay  the  rents  her  daMue,  to 
and  profits  of  his  said  real  and  leasehold  estate,  and  the  ^:^J^ 
dividends  and  annual  produce  of  such  investments,  and  ^«  deocMo  of 
of  all  such  stocks,  funds,  and  securities,  as  he  might  be  SaraktM 
possessed  of  at  the  time  of  his  decease,  unto  the  said  Sarah  ]ugnnAauy^ 
Page,  for  her  separate  use,  without  power  of  anticipation;  JJ^J^^^^*^ 
and,  after  her  decease,  during  the  life  of  Mary  Elieabeth  hitelr.   Aftor 

r,  «..«!.  .1  •«  ^  1  the  date  of  the 

Green,  his  wifes  sister,  to  pay  the  said  rents  and  pro-  wiu  JUaty  mar- 
fits,  dividends,  and  annual  produce  unto  the  said  Mary  huband^i^ 
Elizabeth  Oreen,  for  her  separate  use,  without  power  of  J^eteetatoren- 

tered  into  port- 

anticipation ;  and  after  the  decease  of  the  survivor  o{ Sarah  nenhip,  under 
Page  and  Mary  Elizabeth  Oreen,  to  convey,  assign,  and  conta^'eTapro- 
make  over  the  said  real  and  leasehold  estates,  stocks,  JjJSitof^l^Sd 

die  daring  the 
pvtDcnhip,  leaTing  a  widow  sanriving,  inch  widow  might,  if  the  thoald  think  fit,  continue  to  cany 
OBtheportBerBhip  buiinefi  with  the  torriTing  partner,  and  should  be  entitled  to  the  testator's  share 
i>  the  profits  and  excess  of  capital;  and  if  the  testator  should  leare  no  widow,  or  his  widow  should 
■Bt  desze  to  enter  into  the  business,  or  if  the  other  partner  should  die  during  the  partnership,  ^e 
■nrriting  partner  to  take  upon  himself  the  partnership  busineu  and  property,  accounting  and  paj- 
ng  far  the  same  as  therein  directed.  The  testator  died,  leaving  his  widow,  who,  under  this  provi- 
Bon^  dumed  hit  interest  in  the  partneiBhip: — Held^  that  the  provision  in  the  articles  took  the 
testtter^  share  of  the  business  whoUy  out  of  the  provisions  of  the  will,  and  that  the  widow  became 
OKitled,  under  the  partnership  articles,  to  such  share. 

A  trust  may  weU  be  created  in  the  absence  of  any  expression  importing  confidence;  and  the  obli- 
gsdoB  en  the  surming  partner  created  by  the  partnership  articles,  with  reference  to  the  legal  interest 
in  the  psrtnerriiip,  did  not  in  substance  differ  firom  a  trust,  and  tiierefore  the  articles  of  partnership 
mteda  tnntin  fiiToar  of  the  wife,  to  arise  on  the  death  of  the  testator  learing  a  widow  surriTing, 
wUdi  would  attach  on  the  property  as  it  should  then  exist. 

m2 
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1861.  funds,  and  securities,  and  other  his  residuary  personal  es- 
tate, to  William  Page,  his  heirs,  executors,  administrators, 
and  assigns. 


Statement. 


Some  time  after  the  date  of  the  will,  and  before  Decem- 
ber, 1839,  Mary  Elizabeth  Oreeii  married  James  Shai- 
tock;  and  on  the  24th  of  December,  1839,  the  testator 
entered  into  partnership  with  ShoUock,  Articles  of  part- 
nership, dated  the  24th  of  December,  1839,  were  entered 
into  between  them,  whereby,  after  reciting  that  Page  had 
agreed  to  take  ShaMock  into  partnership  with  him  in  his 
said  business,  it  was  agreed  that  the  partnership  should 
commence  on  the  25th  of  December,  1839,  and  continue 
for  the  term  of  their  joint  lives,  determinable  on  twelve 
months'  notice  by  either  party:  that  the  present  stock- 
in-trade  o{Page,  including  his  shop-fixtures,  tools,  and  im- 
plements of  trade,  which  had  been  valued  at  the  sum  of 
lOOOZ.,  should  be  taken  as  capital  to  that  amount  brought 
into  the  partnership  by  Page;  that  any  future  capital  re- 
quired should  be  brought  in  by  the  partners  in  equal 
moieties;  that  during  the  continuance  of  the  partnership 
the  stock-in-trade  should  not  be  reduced  below  1000/.: 
That  ShaMock  should  devote  his  whole  time  and  attention 
to  the  business;  but  Pa^e  should  not  be  required  to  devote 
his  whole  time  or  attention  to  it.  The  articles  also  con- 
tained a  proviso,  that,  in  case  Page  should  die  during  the 
partnership  leaving  a  widow  him  surviving,  such  widow 
might,  if  she  should  think  fit,  continue  to  carry  on  the 
partnership  business  with  Shattock,  upon  the  terms  and 
conditions  contained  in  the  articles,  in  the  same  manner 
as  Page  could  have  done  whilst  living;  and  such  widow 
should  be  entitled  to  Page's  share  and  interest  of  an4  i^ 
the  profits  of  the  business,  and  also  to  the  share  and  inter- 
est, including  excess  of  capital  (if  any)  otPage,  of  and  in 
the  property,  stock,  credit,  and  effects  of  the  partnership; 
or  if  Page  should  die  leaving  no  widow,  or,  leaving  such, 


Statement, 
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she  should  die,  or  should  not  desire  to  enter  into  the  part-  186I. 
nershlp  business,  or  if  in  case  ShaUock  should  die  during 
the  said  partnership,  then  the  surviving  partner  should 
take  upon  himself  the  whole  of  the  partnership  property, 
stock,  and  effects,  and  give  sufficient  security  to  the  per- 
sonal representatives  of  the  deceased  partner  for  their  in- 
demnification against  the  debts  due  from  him  as  surviving 
partner,  and  for  the  due  accounting  with  and  paying  to 
sach  representatives,  within  six  months  after  the  death  of 
sach  deceased  partner,  of  his  share,  including  excess  of 
capital  (if  any)  of  and  in  the  property,  credits,  and  effects 
of  the  partnership,  the  same  to  be  ascertained;  and  the 
accounts  of  the  partnership  in  case  of  disagreement  to  be 
adjusted  by  arbitrators,  to  be  appointed  in  manner  there- 
inafter mentioned;  and  upon  the  performance,  by  the  sur- 
viving partner,  of  the  terms  and  conditions  of  the  articles 
on  his  part,  the  personal  representatives  of  the  deceased 
partner  should  release,  assign,  or  otherwise  assure  to  the 
sonriving  partner  all  the  deceased  partner's  share  and  in- 
terest in  the  partnership  property,  stock,  and  effects;  and 
that  the  expense  of  and  attending  all  bonds,  deeds,  and 
other  instruments  necessary  for  effecting  the  purposes  afore- 
said, should  be  sustained  equally  by  the  surviving  partner 
and  the  representatives  of  the  deceased  partner. 

The  testator  died  on  the  4th  of  September,  1840,  leav- 
ing Sarah  Page,  the  wife  mentioned  in  his  will,  his  wi- 
dow; and  all  the  executors  proved  his  will.  On  the 
death  of  the  testator,  his  widow  claimed  under  the  ar- 
ticles of  partnership  to  become  a  partner  with  ShaUock^ 
and  to  be  entitled  to  the  testator's  share  in  the  profits 
an4  capital  of  the  business;  and  Cooky  as  executor  of  the 
testator,  then  also  claimed  to  be  entitled  to  the  testa- 
tor's share  and  interest  in  the  partnership  business.  The 
widow,  however,  became  partner  with  ShaUock  in  the  bu- 
siness, and  continued  in  partnership  with  him  until  April, 
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1851. 


1841;  at  which  time  she  sold  to  ShaUodc  what  had  been 
originally  the  testator's  share  of  the  capital  and  slock  for 
lOOOL,  and  of  the  goodwill  for  2002.;  and  immediatel;  af- 
terwards she  nuirried  Philip  Cow. 

The  bill  was  filed  by  William  Page,  the  party  entitled 
in  remainder  under  the  testator's  will,  against  Oax  and  his 
wife,  and  ShaUock  and  his  wife,  and  against  Cook,  the  sor- 
viving  trustee  of  the  will,  for  the  administration  of  the 
testator's  estate;  and  the  sole  question  discussed  at  the 
hearing  was,  what  were  the  rights  and  interests  of  the  par- 
ties in  the  testator's  share  and  interest  in  the  business; 
the  Plaintiff  contending  that  the  Defendant  Sarah  Cox, 
the  testator's  widow,  did  not  become  entitled  to  it  under 
the  articles  of  partnership;  and  that,  if  she  became  enti- 
tled to  it  under  the  articles,  she  was  bound  to  elect  be- 
tween her  interest  in  it  and  the  other  proyisions  made  for 
her  by  the  wilL 


ArgumenL         Mr.  Beihell  and  Mr.  Lernn  for  the  Plaintiffs;  and  Mr. 
Prior  for  the  Defendants  Shattock  and  his  wife. 


No  trust  was  created  of  the  share  of  the  testator  on  behalf 
of  his  widow,  nor  could  it  be  regarded  as  in  the  nature  of 
an  advancement  for  her  benefit  Nothing  was  done  to  pre- 
serve the  partnership  property  from  any  disposition  which 
the  testator  might  make  of  it  by  any  act  in  his  lifetime, 
or  by  his  will;  and  the  provision  in  the  articles,  such  ba 
it  was,  did  not  point  to  any  particular  person.  It  was 
a  stipulation,  that  ''any  widow  he  might  leave  should 
be  admitted  as  a  partner."  There  was,  therefore,^  no 
certainty  of  subject  or  of  object  to  create  a  trust  The 
purpose  of  the  clause  was  to  enable  the  partner  to  be- 
queath to  his  widow  the  right  of  becoming  a  partner, 
but  not  to  make  her  necessarily  a  partner:  PigoU  v.  Ba^ 
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by  (a).  One  partner  coTenapting  with  another,  that  a  son  ^  186a. 
or  other  m^nber  of  his  family  should  become  apartner  in 
cue  of  his  own  decease,  did  not  thereby  give  the  son  or 
other  person  designated  a  right,  as  against  the  representar 
tiyes  of  the  deceased  partner,  to  become  a  partner  in  his 
stead,  if  he  made  no  disposition  of  his  share  in  favour 
of  such  person:  Qclyear  v.  Counteu  qfMulgraife  (b).  The 
aitides  of  partnership  did  not  amount  to  any  assignment 
or  disposition  of  the  testator's  share  to  which  the  Court 
oouldgiTe  effect:  Edwarda  Y.J<me8{c\  Meek  Y.KeUleweU{d). 
There  was,  mareorer,  nothing  in  the  case  which  eyen  pur- 
ported to  be  a  donation  in  &TOur  of  the  wife.  The  testa- 
tor did  no  more,  dealing  with  his  partner,  than  resenre  a 
power  to  himself  to  give  his  widow  the  benefit  of  the  part- 
nership contract.  He  might  have  given  this  benefit  by 
his  will,  but  he  did  not:  on  the  contrary,  the  will,  speak- 
ing from  the  time  of  his  death,  made  a  different  disposi- 
tion of  his  property,  including  the  partnership  property.  It 
eonld  not  be  contended,  that  the  partnership  articles 
amounted  to  a  revocation  or  ademption  of  the  gift  by  the 
vilL 

Mr.  RoU  and  Mr.  Cole,  for  the  Defendants  Cox  and  his 
wife,  contended,  that  the  articles  of  partnership  created  a 
trust  on  behalf  of  the  testator's  widow,  in  respect  of  his 
share  of  the  partnership  property:  EUia  v.  Nimmo  (0), 
Chrigts  Hospital  v.  Bvdgin  (/),  Dummer  v.  Pitcher  (g). 

The  case  of  Kekewich  v.  Manninff,  which  had  been  ar- 
gued on  appeal  before  the  Lords  Justices,  and  then  stood 
for  judgment,  was  also  cited;  and  the  Vice-chancellor  re- 
serredhis  decision  until  the  judgment  of  the  Lords  Justices 
w|0  pronounced  (h). 

(a)  WCL  &  Toimge,  669.  (e)  LL  &  G.  temp.  Sugd.  333. 

(6)  2  Keen,  81.  (/)  2  Vem.  683. 

(e)  lMy.&  Cr.  St96.  C^)  SMy.  &  K.268. 

(<0  1  PL  342;  B.  C,  1  Hare,         (A)  See  1  De  G.,  Mac.,  &  G. 

464.  176. 
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J?^l,      Viob-Chanobllob: — 


As  to  the  first  point,  the  right  of  the  widow  under  the 
articlesi  I  am  of  opinion  that  she  became  entitled  under 
JudgmenL  them  to  the  testator's  share  in  the  business.  This  ques- 
tion depends  wholly  on  the  effect  of  the  articles.  Up  to 
the  time  of  the  articles  being  ezecttted,  the  testator  had 
the  sole  legal  interest  in  the  business,  and  in  the  capital 
and  stock  embarked  in  it  Upon  the  articles  being  exe- 
cuted, that  legal  interest  vested  in  both  partners,  and  be- 
came subject,  upon  the  death  of  either  of  them,  to  vest  in 
the  survivor.  The  clause  upon  which  this  question  de- 
pends takes  up  that  event,  and  provides  for  its  happening 
either  by  the  death  of  the  testator  or  by  the  death  of  Shai* 
took;  and,  in  the  case  of  its  happening  by  the  death  of  the 
testator,  refers  to  several  contingencies  under  which  it  may 
happen — the  testator's  leaving  or  not  leaving  a  widow,— 
the  widow  dying, — her  electing  to  continue  or  not  to  con- 
tinue the  business.  In  all  the  events  contemplated  by 
the  clause,  the  interest  of  the  deceased  partner  is  dealt 
with  by  it,  and  is  so  dealt  with  in  connection  with  the 
interest  of  the  surviving  partner;  and  the  effect  of  the 
clause  cannot,  I  think,  be  stated  lower  than  that  it  was 
an  agreement  by  both  parties,  that,  upon  the  death  of  ei- 
ther of  them,  his  share  should  be  dealt  with  according  to 
the  provisions  which  the  clause  contains. 

We  have  to  consider,  then,  what  is  the  effect  of  such  an 
agreement  Is  it  not  to  create  an  obligation  in  equity 
upon  the  surviving  partner,  in  whom  the  l^al  interest 
would  be,  and  was  contemplated  as  being,  vested;  and  in 
what  respect  does  such  an  obligation  differ  from  a  trust? 
I  see  no  difference  between  them;  and  I  am  of  opinion, 
therefore,  that,  in  the  event  which  happened,  these  articles 
created  a  trust  in  favour  of  the  widow;  and  I  have  less 
difficulty  in  so  holding,  as  I  consider  it  to  be  now  settled 
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in  KeteuruA  v.  Manning  (a),  that,  in  cases  of  this  nature,        isss. 

the  Court  is  to  regard  the  substance  and  effect  and  not  the 

mere  form  of  the  instrument;  and  that  a  trust  may  well 

be  created,  although  there  may  be  an  absence  of  any  ez- 

pieadon  in  terms  importing  confidence.  /n^^ment 

It  was  aigued  that  this  was  a  mere  case  of  contract  be- 
tween two  persons  for  the  benefit  of  a  third  party,  and 
that  the  third  party  could  not  enforce  such  a  contract;  and 
Cdyeary,  CounU88of  Midgrave  (b)  was  cited  upon  that  point 
Bat  it  seems  to  have  been  considered  in  Keketvich  v. 
Manning,  that  that  case  was  not  firee  firom  doubt;  and,  at 
all  eyents^  I  think  it  is  distinguishable  from  the  present 
cue.  In  that  case,  the  creation  of  the  fund  on  which  the 
trust  was  to  be  fixed,  in  part  depended  upon  the  enforce- 
ment of  the  covenant,  and  neither  of  the  parties  had  the 
legal  interest  in  the  other  part  of  the  fund;  and  it  was 
considered,  whether  rightly  or  not  is  not  material,  that 
the  whole  was  executory:  but  here  the  legal  interest  in  the 
property  dealt  with  was  vested  in  one  of  the  parties  to  the 
contract;  and  the  contract  was  entered  into  with  reference 
to  that  interest  devolving  upon  the  other  party;  and  I  can 
see  nothing  to  make  the  contract  executory.  It  might,  in- 
deed, have  been  put  an  end  to  by  a  dissolution  of  the  part- 
nership during  the  joint  lives,  under  the  notice  provided 
by  the  articles,  but  it  subsisted  imtil  so  determined.    A 

trust  certainly  cannot  be  the  less  capable  of  being  enforced 

because  it  is  founded  on  contract. 

It  was  further  argued,  that  there  could  be  no  intention 
in  this  case  to  create  a  trust,  because  the  trust,  if  created, 
would  interfere  with  the  interim  dispositions  of  the  pro- 
perty; but  the  answer  to  this  argument  is,  that  the  trust 

(a)  1  De  G.  Mac.  &  G.  1 76.  (6)  2  Keen,  81. 
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186S.  was  to  ariae  at  a  future  time,  and  to  attach  upon  the  pro- 
perty as  it  should  then  exist;  and  I  apprehend  that  it 
might  well  be  so  created. 


Some  argument  was  also  founded  on  the  reference  in  the 
articles  to  anjwidow  of  the  testator,  and  not  to  his  then  wife 
only;  but  this  argument  appears  to  me  to  be  rather  against 
than  in  favour  of  the  Plaintiff,  for  no  widow  could  take 
under  the  testator's  will  except  his  then  wife;  and  if  she 
had  died,  and  he  had  married  again,  there  would  have  been 
no  provision  for  the  second  wife,  except  by  the  articles; 
and  it  would,  therefore,  be  a  reasonable,  if  not  necessaiy, 
intendment  that  his  design  was  to  provide  for  her  by  the  ar- 
ticles. I  think  further,  that  the  relation  of  the  parties 
and  the  ordinary  habit  of  providing  for  members  of  a  fa- 
mily by  stipulations  in  partnership  articles,  is  not  to  be 
disregarded  in  determining  this  question;  and  the  view 
which  J  have  taken  of  it  is,  I  think,  much  strengthened 
by  considering  how  it  would  have  stood  if  the  executors 
of  the  testator  had,  upon  his  death,  filed  a  bill  to  wind  up 
the  concern,  or  to  compel  ShaUock  to  give  security  for  the 
testator's  interest,  the  widow  having  elected  to  continue 
the  businesa  Surely  it  would  have  been  a  sufficient  an- 
swer on  his  part  to  have  said,  he  had  stipulated  for  the 
testator's  capital  continuing  in  the  amcem  if  the  widow 
should  elect  to  continue  it,  and  she  had  made  the  election. 

There  remains,  then,  the  question  as  to  the  obligation 
of  the  widow  to  elect,  and  I  think  she  is  not  bound  to  do 
so;  for  I  think  that  the  testator,  by  the  provisions  of  the 
articles  of  partnership,  has  taken  his  share  of  the  business 
wholly  out  of  the  provisions  of  the  will  It  is  true  that 
he  had  bequeathed  his  stock  in  trade,  and  that  the  stock 
in  trade  at  his  death,  if  it  had  continued  to  be  his,  would 
have  passed  by  the  will ;  but  he  had  alienated  it :  and  I  can- 
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not  read  hk  will  as  intended  to  dispoae  of  that  which  he 
hid  parted  witL 

The  decree^  therefore,  mnst  be,  to  declare,  that,  upon  the 
death  of  the  testator,  the  widow  became  entitled,  under 
the  articles  of  partnership,  to  the  testator's  share  and  in- 
terest in  the  profits  of  the  business,  and  also  to  his  share 
and  interest,  including  excess  of  capital,  if  any,  of  and  in 
the  property,  stocks,  credits,  and  efiects  of  the  partnership, 
and  that  the  plaintiff  did  not  take  and  has  not  any  right 
or  interest  therein  under  the  will  of  the  said  testator:  and 
to  direct  the  usual  accounts. 


185S. 


J^idifmetU. 


1861. 


Is  THB  Mattbb  op  MORES'  TRUST. 


Augutt  7th; 

TJVov,4ih. 
HE  testator,  by  his  will,  dated  the  19th  of  February,  Bj  a  wiu  pro- 

1829,  after  bequeathing  some  leasehold  premises  to  trus-  to^^a^toMfto^ 

tecs,  upon  trust  to  pay  the  rents  to  his  daughter  Caroline  ^^^J^^^ 

for  her  life  for  her  separate  use;  and,  after  her  decease,  pioceedtforthe 

upon  trust  for  her  children  who  should  be  living  at  the  ^e  teststor'i 

time  of  h^  death;  and,  in  default  of  such  issue,  upon  trust  ^^^^ 

and  not  to  be 
pod  to  any  penon  under  an  auignment  by  or  ezeention  againat  the  ton;  and  after  the  deeeaie  of 
tW  MB,  far  the  two  daog^tert  of  the  teatator  abeohitely.  Bj  a  codicil,  it  waa  dedared,  that,  in 
cue  of  aerignment  bj  Edward^  the  tnuteei  thonld  ftand  poeteeeed  of  Uie  property  upon  tnut  lor 
ikt  daaffhtan  of  the  teatator,  in  the  Hme  maimer  and  fonn  aa  dedared  Vy  Ilia  will  in  the  e?ent  of 
tlie  dca&  of  Edward,  By  another  codidl,  the  teatator  gaye  60(ML  itock  to  Edtcard^  in  addition  to 
what  he  had  left  him  by  mi  will,  labject  to  the  tame  controlling  powen  and  reatrictiona  as  were 
■pponled  by  the  will;  and  he  gare  a  like  nun  to  his  wm  William^  lubject  to  the  like  control, 
**  and  to  the  mrriror  of  them,  and  in  the  eyent  of  both  their  deaths  **  for  the  benefit  of  the  said 
6aghteE8: — HeU^  that  the  true  oonatmction  of  the  second  codidl  was,  that,  in  ^e  eyent  of  the 


the  death  of  Edward^  it  did  not  follow  that  the  words  in  another  codicil  **  in  the 
evcot  of  both  their  deaths"  meant  mran  both  their  deaths;  for  one  expresdon  was  applied  to  a  lift 
interest  and  the  other  to  a  capital  som:  That  the  period  of  soryiyorship  must  be  referred  to  the 
period  of  distribation,  namdy  the  death  of  the  testator:  That,  therefore,  Edward^  haying  soryiyed 
the  testator,  took  the  legacy  of  stock  absolutely. 

The  rule,  that  added  legacies  are  sabject  to  the  same  conditions  as  the  legacies  to  which  they 
sre  added,  is  not  appBcable  to  the  case,  inaamnch  aa  the  application  of  the  role  would  alter  the 
tenns  of  the  additioiial  gift.  And  whether  the  rule  applies  to  any  cases  except  where  the  original 
legacy  is  dMolate  or  defeasible  in  the  party  to  whom  the  additional  legacy  is  giyen— ^imvts. 


172  CASES  m  CHANCERY. 

185S.        for  her  executors  or  administrators,  devised  and  bequeath- 
^  j^^  "      ed  to  the  same  trustees  a  freehold  messuage  at  Peckham, 
MoEBg*TEUMT.  and  a  policy  of  insurance  on  his  life,  upon  trust  to  invest 
Statement,     the  money  to  be  received  upon  the  policy,  and  to  pay  and 
apply  the  rents  and  profits,  interest,  dividends  and  pro- 
ceeds of  the  freehold  messuage,  and  of  one  moiety  of  the 
monies  to  be  produced  from  the  policy,  to  and  for  the 
maintenance  and  support  of  his  son  Edward  Rotve  Mores 
during  his  life,  to  be  paid  to  him  at  such  time  or  times, 
and  in  such  manner,  as  the  trustees  should,  from  time  to 
time  in  their  discretion  think  fit,  declaring  it  to  be  his 
express  will  and  meaning,  that  the  rents  and  profits,  inter- 
est, dividends,  and  proceeds,  so  directed  to  be  paid  for 
the  support  and  maintenance  of  his  son  Edward  Rowe 
Mores,  should  not  be  paid  to  any  person  or  persons  under 
any  assignment  to  be  made  by  his  said  son,  or  to  any  as- 
signee or  assignees  under  any  Insolvent  Act,  or  commis- 
sion of  bankruptcy,  or  under  any  execution  or  extent 
which  might  at  any  time  be  issued  against  him,  but  that 
the  same  should  be  solely  and  exclusively  for  such  his 
support  and  maintenance;  and  after  the  decease  of  his 
son  Edward  Rowe  Mores,  he  directed  the  trustees  to  stand 
seised  and  possessed  of  the  freehold  messuage  and  of  the 
moiety  of  the  monies  to  be  produced  from  the  policy,  upon 
trust  for  the  only  use  and  behoof  of  his  daughters  Eliza- 
beth and  Sdina,  their  heirs,  executors,  administrators  and 
assigns,  for  ever.  The  testator  then  devised  and  bequeath- 
ed to  the  same  trustees  some  freeholds  or  closes  of  land 
and  some  turnpike  bonds,  and  the  other  moiety  of  the 
monies  to  arise  from  the  policy  upon  trusts  for  the  bene- 
fit of  his  son  WiUiam  Oeorge  Mores,  which  were  expressed 
in  the  same  words  as  the  trusts  before  mentioned  in 
favour  of  his  son  Edward  Rowe  Mores;  and  after  the  de- 
cease of  his  son  WiUiam  Oeorge  Mores,  he  directed  these 
parts  of  his  property  also  to  be  held  upon  trust  for  the 
only  use  and  behoof  of  Elizabeth  Mores  and  Sdina  Mores, 
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their  heirs,  executors,  administrators  and  assigns;  and  he  ib62. 

then  gave  the  residue  of  his  estate,  both  real  and  personal,  "  j^^  ' 

to  ELizfjhdk  Meres  and  Sdina  Mores,  absolutely,;  and  ap-  MoEBM^TsuaT. 

pointed  Elizabeth  Mores  and  Robert  WiUy  his  executors.  SkUement 

By  a  codicil  to  his  will,  dated  the  6th  of  Hay,  1833,  the 
testator,  after  reciting  that  he  had  by  his  will  devised  and 
bequeathed  to  the  trustees  the  freehold  messuage  at  Pech- 
kam  and  the  policy  of  insurance,  upon  trust,  to  pay  and 
apply  the  rents  of  the  messuage,  and  the  interest  of  the 
monies  to  arise  from  the  policy,  for  the  maintenance  and 
support  of  his  son  Edward  Rowe  Mores  for  his  life,  to  be 
paid  to  him  in  the  manner  in  his  will  particularly  express- 
ed, declared  that  in  case  his  said  son  should  assign  such 
rents,  profits,  or  interest,  or  should  become  insolvent  under 
anj  Insolvent  Act  or  commission  of  bankruptcy,  or  should 
any  execution  or  extent  be  issued  against  his  goods  or  ef- 
fects, by  any  of  which  means  the  said  rents,  profits,  or  in- 
terests should  be  sought  to  be  obtained  for  the  benefit  of 
anj  creditor,  that  then,  and  in  either  of  the  said  cases^ 
the  trustees  should  stand  seised  and  possessed  of  the  said 
messuage  and  the  money  to  be  received  from  the  policy  of 
insurance,  upon  trust  for  the  only  use  and  behoof  of 
Elizabeth  Mores  and  Sdina  Mores,  their  heirs,  executors, 
administrators,  and  assigns,  in  the  same  manner  and  form 
as  declared  by  his  will,  in  the  event  of  the  death  of  the 
said  Edward  Howe  Mores, 

The  testator  made  another  codicil  to  his  will,  dated  the 
9th  of  October,  1840,  by  which  he  bequeathed  to  his  son  Ed- 
ward Raws  Mores,  in  addition  to  what  he  had  already  left 
him  by  his  will,  60021  32.  per  cent  Consols,  subject  also  to 
the  same  controlling  powers,  orders,  restrictions,  and  di- 
rections of  his  trustees,  as  were  appointed  by  his  said  will ; 
and  to  his  son  William  Oeorge  Mores,  subject  to  the  like 
control,  as  exercised  by  his  said  trustees,  in  addition  to 
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1858.        what  he  had  already  left  him  by  his  will,  a  farther  bequest 

"  j^^  '      of  6001 8i  per  cent  Consols,  "the  same  as  hisbrother,  and  to 

Hoebs'Teust.  the  survivor  of  them,  and,  in  the  event  of  both  their  deaths, 

StoAmenx.     to  the  sole  use  and  behoof  of"  his  daughters  EUzaheth 

and  Selind.    Another  codicil,  dated  April,  1842,  contained 

nothing  material  to  the  question  in  the  petition.    A  fourth 

codicil  was  dated  the  2nd  of  October,  1844,  and  thereby 

the  testator  gave  to  his  son  William  Oearge  Mores,  subject 

to  the  like  control,  order,  restrictions,  and  directions  of 

his  trustees,  in  addition  to  what  he  had  already  left  him, 

his  leasehold  estate  in  Park-street,  held  under  Lord  Oros- 

venor,  subject  to  a  ground  rent  of  242.  per  annum;  and  in 

the  event  of  his  death,  to  the  sole  use  and  behoof  of  the 

daughters  Misabeih  and  Sdina. 

The  testator  died  in  April,  1846.  Edward  Rawe  Mora 
died  in  March,  1 850.  And  his  legacy  of  6002.  Consols  hav- 
ing been  transferred  into  Court,  a  petition  was  presented  by 
Elizabeth  and  Sdina,  praying  that  the  Court  would  deter- 
mine on  the  construction  of  the  codicil  of  the  9th  of  Oc- 
tober, 1840,  and  direct  the  fund  and  the  dividends  accrued 
upon  it  since  the  death  of  Edward  Rowe  Mores  to  be 
transferred  and  paid  to  the  person  entitled  thereta 


Arffumeiu.        Mr.  EoUett  for  the  petitioners. 

The  Solicitor^eneral  and  Mr.  WiUcock  for  the  other 
parties. 

The  following  cases  were  cited,  on  the  construction  of 
the  words  ''  in  the  event  of  the  death  of  Edward/'  and 
"in  the  event  of  both  their  deaths:'*  Billings  Y.Sandom{a)y 


(a)  1  Bro.  C.  C.  393. 
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Lifrd  Daugilas  ▼.  Chatmer  (a^  WOder  ▼.  Hale  (&),  Slade  ▼.        1868. 
Milner(c),  TiUan  v.  J<me${d),  Smart  v.  Clark{e).  "TT^ 

MomH*T»uvr. 


Tice-Chaitcbllob  : — 

The  question  raised  by  the  petition  relates  to  the  legacy  judgmemL 
of  6001.  Consols,  in  which  Edward  Rowe  Mores  was  inter- 
ested; and  the  points  argued  were,  whether  he  was  abso- 
lutely entitled  to  the  legacy  of  6002.  Consols;  and,  if  not, 
whether,  upon  the  death  of  Edward  Rowe  Moree,  tVUHam 
George  Mores  took  it  absolutely;  or  whether  it  was  to  go 
to  him  for  life  only,  and,  upon  his  death,  to  the  petition- 
en  Elizabeth  and  SdiruL 

A  suit  was  institued  by  William  Oeorge  Mores,  and  a 
mortgagee  of  his  interests  under  the  will  and  codicils;  and 
by  a  decree  (J)  he  was  declared  to  have  been  absolutely  en- 
titled to  the  leasehold  estate  in  Park-street.  It  was,  I 
think,  also  stated  in  the  argument  upon  the  present  peti- 
tion, that  the  Vice-Chancellor  Wigram  had,  in  this  suit, 
^  held  him  to  have  become  absolutely  entitled  to  one  of 
the  legacies  of  6002L  Consols;  but  this  does  not  appear  by 
the  decree,  as  stated  in  the  report  of  the  case  (y).  If  it  was 
80  held,  I  presume  it  was  upon  the  hearing  on  further  di- 
rections. The  decision,  however,  whatever  it  may  have 
been,  will  not  relieve  me  from  the  necessity  of  determin- 
ing the  questions  raised  by  this  petition.  I  could  regard 
it  only  as  an  authority ;  but  it  would,  of  course,  carry  with 
it  the  great  weight  to  which  all  the  decisions  of  the  Vice- 
chancellor  Wigram  are  mostly  justly  entitled. 

In  order  to  arrive  at  a  correct  conclusion  upon  these 
questions,  the  case  must,  I  think,  be  considered,  first,  upon 

(a)  S  Yes.  juo.  501.  («)  3  Ituss.  365. 

Q)  8  Vee.  410.  (/)  See  6  Hare,  125. 

(c)41faddLl44.  (g)  Id.  126. 
(cO  1  Bnsi.  &  Mj.  553. 
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1852.       the  terms  in  which  the  legacy  is  given  to  Edward  Rowe 
j^  „        Mores;  and,  secondly,  upon  the  ulterior  dispositions  which 
MoR«^ROiT.  are  to  be  found  in  the  codicil. 

JudgnimU, 

The  legacy  is  given  to  Edward  Rowe  Mores  in  addition  to 
what  has  been  already  given  to  him;  and  it  is  given  subject 
to  the  same  controlling  powers,  orders,  restrictions,  and  di- 
rections of  the  trustees  as  are  appointed  by  the  will.  Upon 
the  argument  of  the  case,  it  occurred  to  me  that  it  might 
possibly  be  governed  by  what  is  said  in  Crowder  v.  Clowe8{a) 
to  have  been  determined  by  Lord  TJhurhw,  referring  pro- 
bably to  his  decision  in  Leacrofi  v.  Maynard  (b),  that  add- 
ed legacies  shall  be  subject  to  the  same  conditions  as  apply 
to  the  legacies  to  which  they  are  added;  but,  upon  further 
considering  the  point,  I  am  satisfied  that  that  rule  cannot 
be  applied  to  the  present  case.  It  is  clear  from  Sir  John 
Lea^ch'a  judgment,  and  from  his  decision  in  CfhcUteris  v. 
Young  (o),  that  he  did  not  consider  the  rule  to  be  univer- 
sal. There  are  many  cases  in  which  it  has  not  been  ap- 
plied; and  I  can  find  no  case  in  which  it  has  been  held 
applicable,  except  where  the  original  legacy  has  been  ab- 
solute or  defeasible  in  the  party  to  whom  the  additional 
legacy  has  been  given.  To  apply  the  rule  in  such  a  case 
as  the  present,  would  be  to  alter  the  terms  of  the  disposi- 
tion, and  to  convert  what  is  in  terms  given  to  Edward 
Rowe  Mores  into  a  gift  to  him,  and,  after  his  death,  to 
his  sisters,  the  petitioners.  The  rule  in  question  can- 
not, therefore,  be  applied  in  the  present  case;  and  I  think 
that  the  provisions,  which  subject  this  legacy  to  the  con- 
trol of  the  trustees,  mean  no  more  than  that  they  are  to  be 
vested  with  the  same  discretion,  and  to  be  subject  to  the 
same  restrictions,  as  to  the  capital  of  the  legacy,  as  they 
already  had  and  were  subject  to  as  to  the  rents  and  inter- 
ests given  by  the  will.  My  opinion,  therefore,  is,  that 
considering  the  case  only  upon  the  terms  in  which  the 

(a)  2  Yes.  jon.  449.  (c)  6  Madd.  30.    See  2  Rosa. 

(b)  1  Ve«.jun.279.  184. 
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legacy  is  giTen,  Edward  Rcwe  Mares  was  absolutely  en->        i85S. 
titled  to  it.  ^-^ 

This  being  the  construction  of  the  gift  itself,  the  remain-  Jwigmmu, 
iog  question  is,  whether  the  absolute  interest  thus  given 
is  cut  down  by  the  ulterior  dispositiona  This  must  de* 
peod,  first,  upon  the  construction  to  be  given  to  the  words 
*'and  to  the  survivor;"  and  secondly,  upon  the  effect  to 
be  attributed  to  the  words  "  in  the  event  of  both  their 
deaths." 

With  reference  to  the  words  "  and  to  the  survivors,"  I 
think  there  is  no  doubt  that  they  apply  to  this  legacy  as 
▼ell  as  to  the  legacy  given  to  WHliam  Charge  Mores;  for 
tbey  are  immediately  prefaced  and  immediately  followed 
hj  words  which  apply  to  both  the  legatees.  The  case, 
therefore,  stands  thus:  the  codicil  gives  6002.  Consols  to 
Mward  Rowe  Mores,  and  6002.  Consols  to  WHliam  Oeorge 
Mores  and  to  the  survivor.  It  is  evident  the  expression 
of  the  codicil  is  here  defective  It  is  not  stated  in  what 
event  either  legacy  is  given  to  the  survivor.  The  mean- 
ing, I  think,  must  be  collected  from  the  context  The  suc- 
ceeding clause  provides,  that,  in  the  event  of  the  death  of 
both  the  legatees,  both  the  l^acies  shall  go  to  the  sisters; 
and  I  think,  therefore,  this  clause  must  mean,  that,  in  the 
event  of  the  death  of  either  of  the  legatees,  both  the  lega- 
cies shall  go  to  the  survivor;  and  thus  reading  the  clause, 
(and  to  reikd  it,  that,  upon  the  death  of  either,  his  legacy 
shall  go  to  the  survivor,  would  he^to  convert  what  is  ab- 
solutely given  into  a  mere  life  interest),  I  think  there  is  no 
doubt  of  the  construction.  The  survivorship  would  be  to 
be  referred  to  the  period  of  distribution,  and  each  legatee 
Borriving  the  testator  would  take  absolutely. 

But  then  it  is  said,  with  reference  to  the  effect  to  be  at- 
tributed to  the  words  "in  the  event  of  both  their  deaths,'' 

▼01-  X.  H  H.  W. 
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1859.       tliaty  although  in  ordinary  cases  such  words  would  be  held 

"  j^^  "     to  refer  to  death  in  the  lifetime  of  the  testator,  this  testa- 

Mo»m't»u«.  tor  has  put  his  own  construction  upon  them.    That  the 

jMdgiim^     words  ^ in  the  event  of  the  death  of  Ediaard  Rcntfe  Mores" 

as  used  by  this  testator  in  the  first  codicil,  mean  upon  the 

death  of  Edward  Rofve  Mores;  and  that  the  words  "  in  the 

event  of  both  their  deaths/'  as  used  in  the  second  codicil, 

must  have  the  same  meaning.    I  agree  that  the  words  in 

question,  as  used  in  the  first  codicil,  do  mean  upon  the 

death  of  Edward  Motve  Mores;  but  I  do  not  think  that  this 

warrants  the  conclusion  which  is  deduced  from  it,  for  the 

words  used  in  the  two  codicils  have  reference  to  different 

subjects: — in  the  first  codicil,  to  a  mere  life  interest;  and 

in  the  second,  to  a  capital  sum;  and  I  do  not  think  that 

the  same  words  used  with  reference  to  different  subjects 

The  proTiaioni   must  necessarily  receive  the  same  construction.    It  is  to 

Act  4un>t  the  ^  observed,  that,  in  consequence  of  the  provision  of  the 

^?tL  to^Sa-**  ^^^  ^^  against  the  lapse  of  legacies  given  to  children, 

dren,  renders  it  it  was  uccessary  for  this  testator,  if  he  intended  these  le- 

testator,  intend-  gacies  to  go  to  his  daughters  in  the  event  of  the  death  of 

SftooMchSd  ^^^  ^^^  ^^^  ^  ^  lifetime,  to  express  that  meaning  by 

■haU  go  oTcr  to  hig  "n^iu.  and  I  do  not  know  how  he  could  have  expressed 

another  in  the     ,     ,  ^  ^ 

erent  of  the      it  m  any  more  appropriate  word& 

death  of  the  fint 
legatee,  to  ex- 

STb^r^!  upon  the  whole  case  my  opinion  is,  that  Edward  Rows 
Mores  was  absolutely  entitled  to  this  legacy,  and  that  it 
belongs  to  his  personal  representative,  and  the  order  must 
be  accordingly.  The  costs  of  all  parties  must  be  paid  out 
of  the  fund.  i 
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1803. 

COLE  V.  MILES.  j^  gil^ 

1  HE  testatrix^  Lucy  Sutherland,  was  the  mortgagee  of  BywiMriga- 
oertain  leasehold  messuages  and  plots  of  land  in  Market-  ^H^^l^^^^ 


three^  Paddington,  with  a  power  of  sale,  to  secure  700/.  J*^'^*'  ^j^ 
and  interest     By  a  third  codicil  to  her  will,  dated  in  No-  pcopertj  of 

til  A   ijL^lxtJl  M 

Tember,  1843,  Lucy  Sutherland  bequeathed  the  mortgaged  wUeh  httdbMn 
premises  to  Jchn  Townsend^  for  his  own  absolute  use  and  ^"^^^J^ 
benefit;  and,  by  her  will,  she  appointed  Cole,  Martin,  tMutMAwfor 
Mn  Towmend,  and  Chevaux,  her  executors.    The  testa-  dtbg  that  the 
trix  died  in  January,  1844    Martin  and  Tawnaend  proved  |^|^S|^e 


the  will  in  March,  1844,  and  Cole  in  November  following.  JJ'^Hp'JJ^ 
A  suit  (Townsmd  v.  Martin)  was  instituted  in  December  of  not  natiiig  the 
the  same  year,  by  two  of  the  residuary  legatees  against  the  executor  had 
executors ;  and  by  the  Master's  report,  made  in  1 848,  it  was  S^^^"^ 
found,  that^  on  the  30th  September,  1845,  Townsend  was  in-  reciting  th^t 
debted  to  the  estate  of  the  testatrix  to  the  amount  of2060{.;  haduaentedto 
HaI  Townsmd  was  the  solicitor  of  the  Defendant  James  ^^^^or^t 
MUee;  and  that  by  an  assignment,  dated  the  80th  of  Sep-  JJf  ^***^. 
tember,  1845,  Townsend  assigned  to  Miiee  the  leasehold  or,  in  Ua  wre- 
piemiaes  in  Market-street,  ''  without  ever  having  obtained  ILratorud 
snj  assent  whatever  on  the  part  of  Cole  or  Martin,  his  co-  j;SSS,1L^ 
executors,  to  any  of  the  bequests  in  his  favour/'    That  ?^^"^^^ 
this  deed  recited  the  bequest  of  the  premises  to  Townsend  in  mentioned, 
absolutely;  the  proof  of  the  will  by  MaHin  and  Townsend  jj  tii?5«^Si 
in  March,  1844:  and  that  the  executors  of  the  testatrix  to  the  pmch..- 

'  '  or.  The  Magn- 

nai  assented  to  the  bequest  of  the  premises  to  Townsend;  or,  in  Uicher- 
aod  that  he  had  accepted  the  same,  and  entered  into  tor,  wee,  at  the 
poesessiaa  and  receipt  of  the  rents  and  profits  thereof;  ^^^j^ 

debted  to  the 
«ateeftetMt«lnz'mAMantp«iMer  tha  Ihe  ^dne  of  tiie  prspcrty  wrigsed.    On  a  bill  hj  the 
ii  on  behalf  of  the  cctate  of  the  testatrix,  to  let  ande  the  aingnment,  and  recoTer  the  title 


^ecdt,  it  wu  lUU,  that  the  atsignment  by  the  executor  to  the  puchaier  -was  eHectoal,  and  that,  whe- 
<lMth«hadorhia«DlbcMiaD4MMiil«>thebet«tll>7theetiwr«BeQQton,  the  Court  would 
sot  disturb  the  sale. 

Whedicr,  without  angr  expreM  aaient  by  executors  Id  a  bequest  of  a  leasehold  estate,  the  enter- 
«P  eClhe^prtee  lirtn  yesMssiea  Md  jMitpt  oC  the  ssdU -and  jpsefits,  inth  lbs  knowledge  of  and 
vnhout  any  objection  from  the  executors,  does  not  amount  to  an  assent  bj  them — Qwsraw 
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1652.  that  the  mortgage  debt,  and  an  arrear  of  interest,  was  un- 
paid; and  that  MUes  had  contracted  for  the  purchase  of 
the  premises  at  the  sum  of  4992.:  and  it  was  thereby  wit- 
nessed, that  John  Tawnaendy  ''in  his  several  capacities  of 
executor  and  assignee  of  the  said  Lucy  StUherlandj"  and  in 
exercise  of  the  power  contained  in  the  indenture  of  mort- 
gage, in  consideration  of  the  said  sum,  did  bargain,  sell, 
assign,  and  transfer  the  said  premises  unto  MUes,  his  exe- 
cutors, &c.,  for  the  residue  of  the  term. 

On  the  30th  of  December,  1845,  Jfifeff  assigned  the  pre- 
mises to  Cunddly  and  afterwards  Cundell  deposited  the 
title  deeds  with  WUaon, 

By  an  order  of  the  5th  of  December,  1848,  made  in 
Toumsend  v.  Martin,  John  Townaend  was  ordered,  within 
two  months,  to  pay  into  Court  21241  5&,  then  due  from 
him  to  the  estate  of  the  testator.  Under  a  reference  made 
in  the  same  cause  on  February,  1849,  it  was  found  that 
the  Plaintiffs  Cole  and  Martin  had  never  assented  to  any 
of  the  bequests  to  Towneend;  and  that  the  assignment  by 
Tovmsend  to  Miles  was  colourable,  and  without  any  good 
and  valuable  consideration;  and  that  a  bill  should  be  filed 
by  Cole  and  Martin  against  Totvnsend,  Miles,  Cunddl,  and 
Wilson,  for  recovery  of  the  deeds  and  the  possession  of  the 
premises,  and  for  an  account  of  the  rents  subsequent  to 
the  30th  of  September,  1845.  By  an  order  of  the  18th  of 
July,  1851,  in  the  cause  of  Toumsend  v.  Martin,  liberty 
was  given  to  Cole  and  Martin  to  file  the  bill  accordingly. 

The  bill,  stating  the  foregoing  circumstances,  allied  also 
that  the  premises  were  sold  by  John  Toumsend,  not  in  his 
character  of  executor  or  trustee,  or  for  the  purpose  of  sa- 
tisfying elaims  due  from  the  testatrix  or  her  estate,  but 
on  his  own  account  and  for  his  own  purposes;  and  it 
charged,  that  MUes  had  notice  that  there  had  been  no  as- 
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lent  bj  the  Phintifis  to  the  bequest  to  Tawnsend,  and  that 
the  affiurs  of  the  testatrix's  estate  were  wholly  unsettled, 
and  that  the  snit  o£  Martin  t.  Townsend  had  been  regis- 
tered as  a  lis  pendens.  John  Townsend  was  out  of  the  ju- 
risdiction, and  the  subp<Bna  was  prayed  against  him  when 
he  should  return.  The  bill  prayed  that  the  assignments 
of  the  30th  of  September,  1845,  and  the  30th  of  Decem- 
ber, 1845,  might  be  declared  to  be  fraudulent  and  void 
against  the  PlaintijSs;  and  that  the  deeds  might  be  deli- 
vered up,  and  an  account  taken  of  the  rents  and  profits 
receiyed  by  the  Defendants. 

JftZes,  by  his  answer,  said  that  he  was  informed  by  Town- 
itnd,  and  believed,  that  the  Plaintiffs  C7o2e  and  Jfarfon  had 
assented  to  the  bequest  to  Toumsend,  and  that  the  recital 
of  the  fact  on  the  deed  was  true.  He  admitted  that  2Wn- 
9end  was  his  solicitor.  He  submitted,  that  it  was  compe- 
tent to  Townsend^  as  such  executor,  to  sell  the  premises, 
and  that  his  receipt  was  an  effectual  discharge;  that  his 
assent  alone  was  sufficient;  and  that  an  entry  into  the  re- 
ceipts of  the  rents  and  profits,  on  his  own  behalf,  in  the 
absence  of  any  express  assent  by  the  Plaintiffs,  would  be 
sofficient  evidence  of  such  assent 

Cok  and  Martin  were  examined  as  witnesses.  Coh 
stated,  that  they  had  given  no  assent  to  the  bequest  to 
Townsend  The  evidence  of  Martin  is  stated  in  the  judg- 
ment The  payment  of  the  consideration  to  Townsend  by 
XUes  was  proved  by  the  Defendants. 


1852, 


Hr.  K.  Parker  and  Mr.  F.  T  VThite,  for  the  Plaintiffs, 
cited  Morris  v.  Livie  (a),  and  contended  that  the  state- 
ments on  the  deed  with  regard  to  the  title  and  the  assent 
of  the  executors,  were  sufficient  to  put  a  purchaser  upon 
inquiry,  whether  the  property  which  was  the  subject  of  the 


ArffwnenL 


(a)  1  Y.  &  C.  C.  C.  380. 
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1868.  Miigkimelit  wm  Mi  required  for  the  pignmttt  of  debtsand 
legacieB;  and|if  anyinqoirjhadbeeiiniadeytheptifehafler 
would  have  found  th«t  jTotcmMMl^  the  eucutor,  was  in- 
debted to  the  estate^  and  therefore  not  in  a  position  to 
claim  the  property  for  his  own  benefit:  Jones  y.  Smith  (a), 
Ta^  v.  HaufkinsQi).  They  relied  also  on  the  fi^t^  that 
the  principle  on  which  the  suit  was  founded  had  received 
the  sanctioni  and  that  the  suit  had  been  instituted  under 
the  direction,  of  the  Court;  and  submitted  that  the  fact  of 
Tawmend  being  the  executor  of  iftlss^  moreover,  gave  the 
latter  constructive  notice  of  Toumsenda  situation  in  re- 
spect of  the  estate  of  the  testatrix. 

JAt.  Bacon  and  Mr.  Jfi  Morris  appeared  for  the  Defend- 
ant Maes;  Mr.  RusseU  and  Mr.  E.  0,  fFhite  for  the  De- 
fendant Wilson  ;  and  Mr.  WiUcock  and  Mr.  Pruyr  for  the 
Defendant  CundeU;  but  the  arguments  on  behalf  of  the 
Defendants  were  stopped  by  the  Court. 


JudffmeiU.      VlC^CSAirCBLLOll:— 

There  ftiiist,  1  think,  have  been  sotne  evidence  before 
the  Master  upon  the  occasion  of  the  inquiry  made  by  him, 
which  is  not  now  before  me;  for  I  think  that  the  Master 
would  not,  upon  the  evidence  now  before  me,  have  come 
to  a  conclusion  favourable  to  the  institution  of  this  suit 

There  is  no  principle,  as  it  appears  to  me,  more  im- 
portant for  this  Court  to  observe,  than  that  of  abstidning 
from  interference,  on  any  other  than  substantial  grounds, 
with  sates  made  by  executors.  If  this  principle  be  disre- 
garded, asid  if  sales  by  executors  of  the  property  of  their 
testators  be  permitted  to  be  disturbed  or  questioned  on 
slight  grounds,  it  will  be  impossible  to  administer  any 
estate  except  under  the  direction  of  this  Court 

(a)  1  Hare,  43.  (b)  8  Yes.  209. 
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lamnmchdkpofledtothmkihat  thiflsoitisalt^  ISSSL 

YTo^glj  finunel  Beeiduaiy  legatees  are,  no  doubt,  enlir 
tied  to  follow  the  firopertj  of  their  testator  in  the  hands 
of  alienees,  where  the  alienation  has  been  made  by  fraud 
or  coUnfiion  between  the  executors  and  alienees;  but  it  is 
one  thing  for  a  residuary  legatee  to  follow  the  property  ol 
Ilia  testator  to  the  extent  to  which  it  has  been  improperly 
sHenated;  and  another  thing  for  the  co-«xecutorB  of  an 
executor  alleged  to  have  committed  a  fraud,  in  which  they 
ittTs  not  concurred  or  acquiesced,  to  file  a  bill  against 
foch  executor,  to  set  aside  a  sale  by  him  of  property  of 
the  testator,  and  to  hare  the  title  deeds  deUvered  up  to 
die  co-executors.  A  case  against  an  executor  and  alienee, 
sack  as  that  which  is  made  by  this  billt  would,  I  think, 
to  nj  the  least,  have  been  more  properly  brought  forward 
hf  a  supplemental  bill  in  the  original  suit  of  Towmend  w. 
Martiny  filed  by  the  Plaintiffs  in  that  suit  I  do  not, 
Loweyer^  intend  to  dispose  of  this  suit  on  any  question  of 
&nn;  and  it  is  unnecessary  therefore  further  to  pursue 
this  question. 

The  case  made  by  this  bill  as  the  ground  for  setting 
aside  the  assignment  to  MUes  of  this  portion  of  the  estate 
of  the  testatrix,  is,  fijrst,  that  there  was  fraud  and  collusion 
between  the  alienees  of  the  estate  and  Tovmsend;  and  se- 
condly, that,  independently  of  the  case  of  fraud  and  collu- 
sion, the  assignment  cannot  be  sustained.  There  is  no 
endence  to  establish  the  case  of  fraud  or  collusion;  and 
the  only  question  therefore  is,  whether  I  am  to  set  aside 
the  assignment,  and  decree  the  delivery  up  of  the  title 
deeds,  on  the  ground  of  any  facts  which  I  can  find  on 
the  face  of  the  assignment,  or  in  the  situation  of  the  par^ 
ties  with  reference  to  the  estate. 

The  deed  recites  the  mortgage  to  the  testatrix,  and  her 
will,  by  which  she  bequeaths  to  Taumaend  the  property 
comprised  in  Uie  mortgage;  that  the  will  was  duly  preyed 
hj  JfaHm  and  Twmsmd  an  the  9th  of  March,  1844;  that 
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1858.  ^^^  eicectttors  of  the  testatrix  had  assented  to  the  bequest 
to  Tawnaend;  and  that  Tawnaend  had  accepted  the  same, 
and  entered  into  possession  of  the  premises,  and  the  re- 
ceipt of  the  rents  and  profits  thereof.  The  deed  then  re- 
Judgmeiu.  ^j^^^  ^^^  ^y^^  700Ly  and  an  arreaf  of  interest^  was  due  on 
the  mortgage;  and  that  Miles  had  contracted  for  the  fur- 
chase  of  the  premises,  at  the  sum  of  4992. :  and  it  witnesses^ 
that,  in  consideration  of  the  said  sum,  Taumsend,  in  his 
several  capacities  of  executor  and  assignee  ot  Lucy  Suther^ 
landy  and  in  exercise  of  the  power  contained  in  the  mort- 
gage deed,  did,  for  the  said  consideration,  sell  and  assign 
the  premises  to  MUes.  The  deed,  therefore,  purports  to 
be  executed  by  Townsend  in  his  character  of  executor  as 
well  as  of  assignee,  by  virtue  of  the  bequest  Now,  if  I 
were  to  set  aside  this  assignment,  I  must  say  that  there 
was  no  sale  to  MUes  by  Townsend  in  his  character  of  ex- 
ecutor, for,  if  there  were  a  sale  by  Townaend  in  that  char- 
acter, it  is  not  even  pretended  that  there  is  any  ground 
which  would  warrant  me  in  dealing  with  it  as  a  sale  which 
is  not  to  be  supported.  The  Court  does  not  impose  upon 
parties  dealing  with  executors  the  duty  of  ascertaining 
whether  the  sale  of  property  vested  in  the  executor  in  that 
character  is  or  is  not  proper.  It  is  said,  however,  that  I 
ought  not  to  consider  the  sale  as  having  been  made  by 
Towneend  in  his  character  of  executor,  inasmuch  as  the 
assignment  goes  on  to  state  that  the  executors  had  assented 
to  the  gift,  and  that  Townsend  had  entered  into  possession 
of  the  property.  I  am  of  opinion,  however,  that  I  cannot 
conclude  from  this  recital,  that  the  sale  was  not  made  by 
Townsend  in  his  character  of  executor;  for,  although  the 
assent  to  the  legacy  and  the  possession  of  the  legatee  no 
doubt  creates  another  title,  still  it  is  a  title  which,  stand- 
ing alone,  would  be  open  to  question  upon  the  fact,  whe- 
ther there  had  been  such  an  assent  by  the  executors;  and 
where  the  purchaser  takes  from  the  vendor  in  his  char- 
acter both  of  executor  and  legatee,  I  see  no  reason  why 
.the  Court  should  strike  out  of  the  operative  part  of  the 
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deed  the  statement  that  it  is  made  in  his  character  of       1869. 

exeeator.    The  form  of  the  assignment  may  perhaps  he 

accounted  for  by  the  fact  that  it  is  not  an  assignment  of 

the  mortgage  debt,   but  of  the  irredeemable  property. 

Upon  the  face  of  the  assignment,  therefore,  I  see  nothing       «<<vm«iii. 

bj  which  it  can  be  impeached. 

It  is  said,  however,  that  the  purchaser  had  notice  of  facts 
ihich  ought  to  have  put  him  upon  inquiry,  and  which,  if 
he  had  inquired,  would  have  led  him  to  information  that 
the  assignment  was  not  made  by  Toumsend  for  the  benefit 
of  the  estate,  and  that  he  had  not  acquired  any  title  by 
the  assent  which  was  untruly  alleged  to  have  been  given; 
but  the  deed  recites  that  the  testatrix  appointed  Cole,  Mar- 
tm,  Chevauxj  and  Townsend  her  executors,  and  that  Martin 
aad  Townaend  only  had  proved  the  will,  and  that  the  exe- 
cutors had  assented  to  the  bequest;  which  must  mean  that 
those  executors  who  had  proved  the  will  had  so  assented. 
Now,  one  of  the  executors,  whose  assent  is  thus  alleged  to 
ha?e  been  given,  is  the  party  actually  making  the  trans- 
fer hj  the  deed;  and  Martin^  the  other  executor  who  had 
proved,  has  been  examined  as  a  witness,  and  this  is  the 
BTidenoe  which  he  gives  upon  the  point: — '^  I  never  either 
assented  to  or  dissented  from  the  bequest  of  the  Market- 
ttreet  premises  in  favour  of  John  Towneeiid.  I  under- 
stood diat  he,  being  of  age  at  the  time  of  the  testatrix's 
death,  was  entitled  to  take  what  she  left  him  without  any 
control  of  his  co-executors;  and  I  left  him  to  take  posses- 
sion of  the  interest  in  the  Marketrstreet  premises  be- 
queathed to  him,  and  to  deal  with  it  as  he  pleased,  with- 
out interfering  with  the  matter  at  all  either  by  way  of  as- 
sent or  dissent"  The  testatrix5  it  appears,  died  in  March, 
]844>;  and  the  executors  left  John  Townaend  in  exclusive 
possession  of  the  property  from  that  time  until  the  sale  in 
the  month  of  September,  1845.  He  seems  to  have  been  all 
this  time  dealing  with  the  property  as  his  own;  and  I 
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think  it  would  b«  difficult  to  s$j,  thai  there  wm  net  in 
fiMTt  an  MBent  on  the  pert  of  the  execaton;  bvt^  at  all 
erentfl^  the  case  on  this  point  is  zednced  to  this— whether 
a  poichaser  firom  an  ezecotor  and  specific  legatee  of  the 
^mdgmemL  g^I]jQ^  ^f  ^^^  specific  beqnest  is  bound  to  inquire  whe- 
ther the  other  executors  have  proved  the  will,  or  wh^her 
they  have  or  hare  not  giyen  their  assent  I  think  it  is 
of  great  importance  that  no  difficulty  should  be  thrown  in 
the  way  of  the  dealing  by  executors  with  the  property  of 
their  testators,  and  that  the  purchaser  in  this  case  was 
not  bound  to  make  such  inquiriea  With  respect  to  the 
purchaser  lumng  notice  of  the  original  suit,  I  intimated 
during  the  aigument,  and  I  continue  of  that  opinion,  that 
it  was  not  material,  as  the  original  suit  did  not  relate  to 
the  property  specifically  bequeathed.  The  bill  must  be 
dismissed  with  costs,  to  be  paid  by  the  Plaintiflb;  but 
the  Plaintifis,  having  acted  under  the  order  of  the  Court, 
will  repay  themselves  the  costs  out  of  the  estate  of  the 
testatrix. 


July  29Nd:  COLE  tL  HUDDLE. 

A  tettetriz  be-    X  HE  testatrix,  Lucy  Sutherland,  by  her  will  bequeathed 


£!!!£m  Mtata  certain  leasehold  houses  in  Chdaea  and  in  Parh-place  to 
to  tmiteei and    ^j^^  exccutors  of  her  will,  in  trust  for  sale:  and  one-fourth 

ezecnton,  in 

tnittibrnie,  part  of  the  saLd  property,  and  of  the  proceeds  of  the  sale 

of  si^^eucii-  thereof,  she  bequeathed  to  John  Townsend  for  life,  with 

l^^^i^Xi^  remainder  to  his  children.     Toumsend,  with  Cole,  Martin, 

life  in  one-  m^d  Chewituc,  Were  named  executors;  and  the  will  was 

iouFtii  part  oi 

theettote.  The  proved  by  TowMend,  Cole,  and  MartifK 

latter  ezeentor, 
being  at  tlie 

time  indebted  to  the  ettate  of  the  teetatrix,  made  an  aaeignment  of  hia  beoeficial  intereat  by  waj  of 
mortgage,  to  leaire  a  private  debt  which  he  owed  to  a  creditor,  and  deposited  the  title^leeda  with 
the  creditor:—//^,  on  a  bill  by  hi«  co  execaton,  to  lecoTer  the  title-deeda,  that  the  ettate  of  the 
tettatriz  was  entitled  to  a  lien  on  the  interast  of  the  defiudting  executor  in  the  pmniata  comprised 
in  the  deeds,  in  priority  to  the  lien  created  by  his  assignment  to  the  mortg^see;  and  the  Court  de- 
creed the  title-deeds  to  be  deliTered  np,  with  a  dedaiation  that  they  belonged  to  the  thiee  tnuteea. 


OwrlMflWnf* 
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A  suit  (Tawnaend  y.  Martin)  was  instituted  bj  some  of  isss. 
die  residiiaiy  legatees  against  the  executors;  and  in  the 
pitigress  of  the  suit  it  was  referred  to  the  Master,  to  ascer- 
tain in  whose  possession  the  title  deeds  of  the  several 
estates  belonging  to  the  testatrix  at  the  time  of  her  de- 
cease then  were,  and  to  consider  whether  anj  and  what 
proceedings  should  be  taken  to  recover  them.  By  another 
order  in  the  same  cause,  made  on  the  petition  oiJohn 
Muddle,  the  Vaster  was  directed  to  inquire  whether  Mud- 
He  had  any  and  what  mortgage,  assignment,  or  other  in- 
cumbrance upon  the  one*fourth  part  or  share  of  the  ground 
rents  on  the  houses  in  Chdaeay  the  house  in  Parh^ptace, 
and  in  the  residuary  estate  of  the  testatrix  specifically  be- 
queathed by  her  in  trust  for  the  defendant  Townsend.  The 
Master  reported  that  there  was  due  from  Tavmsend,  as  one 
of  the  tirustees  and  executors  of  the  testatrix,  a  balance  of 
20602.  10&  Id.;  and  that  Cole  and  Martin,  the  other  exe- 
cutors who  proved  the  will,  had  never  assented  to  the  bo- 
quests  for  the  benefit  of  Tovmeend  contained  in  the  will; 
and  that  Townsend,  being  so  indebted  to  the  estate  of  the 
testatrix,  by  a  deed,  dated  in  August,  1847,  assigned  to 
Arden  the  part  or  share  of  the  said  messuages  to  which  he 
WM  entitled  for  his  life  under  the  will  oiLucy  SuUierland, 
by  way  of  mortgage,  for  securing  the  sum  of  2502.  owing  by 
Toftmemd  to  ilrden,  and  a  further  advance  of  501  then 
made  to  him  by  the  latter,  and  the  interest  on  the  said  sums ; 
and  TotcmseiMl  then  or  previously  delivered  over  to  Arden 
the  title  deeds  of  the  premises  comprised  in  the  mort* 
gage,  and  belonging  to  the  estate  of  the  testatrix;  that 
Arden  had  notice  of  the  administration  suit  when  he  took 
his  security;  and  that  it  was  afterwards^  in  December, 
1847,  registered  as  a  lis  pendens;  that  in  Varch,  1848, 
Ardea  transferred  the  mortgage  to  Muddle,  and  delivered 
over  to  him  the  title  deed&  The  Master  upon  these  facts 
found  that  Muddle  had  not  any  mortgage,  assignment,  or 
other  incumbrance  upon  the  one-fourth  part  or  other  the 
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share  of  the  Ohekea  rents,  or  in  the  residuary  estate  of  the 
testatrix  specifically  bequeathed  in  trust  for  Townsendy  or 
of  the  said  house  in  Park-pkxe;  and  he  was  of  opinion  and 
found,  that  a  bill  should  be  filed  by  or  in  the  name  of  the 
Plaintiffs  against  Townsend  and  Muddle  for  recovery  of 
the  title  deeds. 

The  report  was  confirmed,  and  the  present  suit  was  ac- 
cordingly instituted  under  the  direction  of  the  Court;  and 
it  prayed,  that  the  assignment  of  August,  1847,  might  be 
postponed  to  any  claim  which  might  be  due  from  Town- 
send  to  the  estate  of  the  testatrix ;  and  that  the  title  deeds 
might  be  delivered  up. 

Muddle,  by  his  answer,  submitted,  that  no  assent  hj  the 
Plaintiffs  was  necessary  to  the  title  of  Townsend  to  his  le- 
gacy, inasmuch  as  Townsend  was  one  of  the  executors  of 
the  will.  However,  he  submitted  that  the  Plaintiffs  did 
assent  to  the  bequests  by  the  will  to  Townsend;  for  it  ap- 
peared by  the  proceedings  in  the  administration  suit,  tha^ 
after  the  institution  thereof,  and  notwithstanding  the  bill 
prayed  an  injunction  and  receiver  against  Townsend,  no 
attempt  was  made  by  the  Plaintiffs,  his  co-executors,  who 
were  parties  to  the  suit,  or  by  any  other  party  thereto,  to 
prevent  Tovmsend  from  receiving  and  getting  in  the  per- 
sonal estate  of  the  testatrix;  and  accordingly,  as  it  ap- 
peared by  the  proceedings,  Townsend  did,  after  the  institu- 
tion of  the  suit,  receive  on  account  of  the  personal  estate 
of  the  testatrix  various  sums  of  money  approaching,  or 
equal  in  amount,  to  the  sum  stated  to  be  due  by  the  De- 
fendant Townsend  on  account  thereof.  The  Defendant 
also  said,  that,  at  the  time  of  the  date  and  execution  of 
the  assignment  to  him  in  March,  1848,  he  had  no  know- 
ledge or  notice,  nor  any  reason  to  know  or  suspect,  that  a 
large  or  any  balance  was  in  the  hands  of  Townsend  on  ac- 
count of  the  testatrix's  personal  estate ;  and  he  submitted, 
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that  the  Plaintifis  were  not  entitled  to  recover  from  him 
the  title  deeds  so  delivered  over  to  him  by  Arden,  with- 
out paying  the  Defendant  the  said  principal  money  and 
interest;  or,  if  the  Court  should  be  of  opinion  that  the 
Pkintifi  were  so  entitled,  then  the  Defendant  insisted 
that  he  was  entitled  to  be  reimbursed  such  principal  mo- 
ney and  interest  hyArden;  and  he  submitted/  that  Arden 
was  a  necessary  party  to  the  suit 
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Mr.  Kenyan  Parker  and  Mr.  F.  T.  White,  for  the  Plain- 
ti^  relied  on  the  notice  to  Arden  of  the  suit  of  Townsend 
?.  Martin,  and  of  the  fact  that  John  Townsend  was  a 
debtor  to  the  estate  of  the  testatrix  for  the  balance  found 
to  be  due  from  him  in  that  suit  And  on  this  point,  in  ad- 
dition to  the  cases  cited  in  Cole  v.  MUes  (a),  they  cited 
Jeminffs  v.  BondQ>)  and  Drew  v.  Harl  of  Norbury(p)» 
They  contended,  that  John  Townsend  could  not,  by  his  as- 
signment, pass  more  than  his  equitable  interest  in  the  pro- 
perty, which  was  subject  to  the  claims  of  the  estate  against 
him;  and  that  therefore  the  Defendant  could  only  retain 
the  interest  of  John  Townsend  in  the  property  in  question, 
on  redeeming  it  by  the  payment  of  the  sum  found  to  be 
due  from  him  to  the  estate.  The  additional  cases  cited 
on  this  point,  not  referred  to  in  the  preceding  case,  were 
taffies  V.  Peacock  (d)  and  Priddy  v.  Rose  (e). 


Argumeni. 


Mr.  C.  P.  Cooper,  Mr.  Scott,  and  Mr.  J.  S.  Moore,  for  the 
Defendant  Muddle,  relied  on  the  case  set  up  by  his  answer. 


(a)  Sapra,  pp.  181-2. 
(6)  8  J.  &L.  720. 
(«)3J.a(L.a67. 


(flO  1  Ph.  717. 
(e)  3  Mer.  86. 


/tdi^mMl. 
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1608.        yiOE-CHAii€BL]:.oBy  (after  staling  the  facts  of  the  case):— 

At  the  date  of  the  mortgage  by  John  Tavmsend  of  his 
interest  in  this  part  of  the  estate  of  the  testatrix  to 
Arden,  Arden  had  notice  of  the  will  under  which  John 
Tovmsend  claimed ;  and  by  which  will  it  appeared  that 
the  property  in  question  was  not  bequeathed  to  Toumr 
send  absolutely,  but  to  him  jointly  with  others  as  execu- 
tors and  trustees;  that  Tawnsend  took  a  beneficial  interest 
in  one-fourth  part  only,  and  that  other  legatees  were  bene- 
ficially interested  in  the  other  three-fourths  of  the  pro- 
perty. This  bill  is  filed  by  the  other  executors  and  trus- 
tees to  have  the  title  deeds  given  up  by  a  mortgagee,  ^ho 
holds  them  under  an  assignment  and  delivery  by  Toumsendy 
himself  an  executor  and  trustee,  and  also  beneficially  in- 
terested for  life  in  one-fourth  of  the  property.  I  will  first 
consider  the  case  as  if  it  was  a  bill  filed  by  the  Plaintiffs 
against  Townsend  for  the  delivery  of  the  title  deeds,  put- 
ting the  mortgage  out  of  the  case.  Could  then  Toumsend 
hold  the  deeds  against  his  co-executors  and  co-trustees? 
Could  he  hold  possession  of  the  estate.  If  he  claimed  to 
do  so,  the  answer  to  his  claim  would  be  "We  are  executors 
equally  with  yourself,  we  have  never  conveyed  the  property 
to  you.  You  are  a  debtor  to  the  estate."  Surely  it  is  clear, 
that,  on  a  bill  filed  by  the  Plaintiffs  against  Townsendy 
stating  such  a  case,  a  receiver  would  be  appointed.  The 
Plaintiffs  in  their  character  of  joint  trustees  had  a  lien  on 
the  property  vested  in  them  jointly  with  Townsend;  and  if 
Townsend  could  not,  as  it  appears  to  me  he  clearly  could 
not,  retain  possession  of  the  estate,  it  must,  I  think,  be  at 
least  equally  clear  that  he  could  not  retain  possession  of 
the  title  deeds  (a).  Is  then  the  Defendant  Muddle,  claim- 
ing under  Townsendy  in  any  better  position  as  against  the 
Plaintiffs,  Muddle  having  taken  with  notice  of  the  will? 
I  think  that  he  is  not    The  case  otPriddy  v.  Hose  (&)  has 

(a)  See  Peake  v.  Ledger,  8  Hare,  313.         (b)  3  Mer.  86. 
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decided  that  the  equity  of  the  estate  to  which  the  alienor        185a. 

is  indebted  will  prevail  over  the  equity  of  the  alienee. 

Some  of  the  cases  upon  this  subject  have  indeed  gone  to  a 

much  greater  length ;  but,  at  all  events,  I  think  that  I  shall 

not  be  going  beyond  what  the  authorities  warrant,  in  hold      /«*««*<• 

isgdiat  the  lien  of  the  co-executors  on  this  part  of  the 

estate  must  prevail  over  Muddle's  interest,  which  is  created 

]fj  the  mortgage  of  Totvnsend 

It  was  aigaed,  that  Townsend  executed  the  mortgage  in 
his  character  of  executor,  and  that  one  executor  may  deal 
with  leaseholds;  and  so  no  doubt  he  may:  but  this  mort- 
gig^  vas  not  made  by  Townaend  in  his  character  of  exe- 
eotor.  Reliance  was  also  attempted  to  be  placed  on  the 
ifiBeat  of  Tatansend;  but  this  assent  could  in  no  event,  as 
I  ^prehend,  go  further  than  to  vest  the  estate  in  the 
tnistees.  The  case  in  that  respect  is  wholly  different  from 
the  preceding  one.  It  is  to  be  observed  also,  that  this 
secority  was  for  the  most  part  given  for  an  antecedent 
debt)  as  appears  by  the  mortgage  deed  itself;  and  I  take 
the  general  rule  in  such  cases  to  be,  that  the  equity  of  the 
estate  prevails  over  a  charge  created  to  satisfy  the  private 
debt  of  the  executor.  Upon  these  groimds  I  think  that 
the  deeds  must  in  this  case  be  brought  into  Courts  with  a 
dedoration  that  they  belong  to  all  the  three  trustees,  and 
that  the  estate  of  the  testator  has  a  lien  on  the  interest  of 
Tinomend  in  the  premises  comprised  in  the  deed,  in  priority 
to  the  Defendant  Muddle^  for  securing  the  amount  due  by 
Twmsend  to  the  estate  of  the  testatrix.  The  decree  will 
be  with  costs  against  Mutddle. 
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A  cMditor,  at  -^  BILL,  filed  by  Messrs.  Oraham,  Maclean^  A  Cb.,  mer- 

dlH^^tol^  chants  at  Liverpool,  against  the  inspectors  under  a  deed  of 

*""^*SiId^b  inspectorship  and  trust  for  creditors,  executed  by  Edward 

debtor  for  tb«  Rawson,  and  dated  the  11th  of  February,  1846,  and  against 

cr^ton,  iiad  RcLWSon  and  three  other  persons,  who,  as  well  as  the  in- 

the^to?folr'*  spectors,  were  creditors  and  parties  to  the  deed;  and  the 

an  aicertained  bill  prayed  that  the  trusts  of  the  deed  of  inspectorship 

■am  of  1974/,         .,,  -  •         -.i,  ..,^  , 

and  an  nnaicer-  might  be  performed  under  the  decree  of  the  Court,  and  an 
a^nnt'ofao^  account  taken  of  the  assets  of  Rawson  come  to  the  hands 
eeptencet  which  of  the  trustees;  and  that  the  Plaintiffs  might  be  put  on  an 

hehadgiTonto  ^  ^ 

tho  debtor  on  equal  footing  with  respect  to  their  debt  of  53482.  with  the 
bythe  debtor  Other  creditors,  and  receive  the  dividends  thereon  equally 
JH  ^^  ^  with  such  creditors. 

&ctor,  on  a  del 
credere  commie* 

lion,  and  which  The  Defendant  Raw9on  formerly  carried  on  business  at 
bJ^"«if  S  Halifax,  in  Yorkshire.  The  Plaintiffs,  Oroham,  Maclean, 
IL^^ooolfhiul  ^  ^^''  ^^^  merchants  at  Liverpool,  and  had  foreign  houses 
then  become  of  trade  at  Lima  and  Valparaiso.  For  some  years  pre- 
cnditor,  in  thii  vious  to  1842,  the  Defendant  Rawson  consigned  goods  to 
SMutod^^T*  one  of  the  Plaintiffs'  foreign  houses,  through  the  medium 
de^  gencraDj,  Qf  ^^  Plaintiffs*  house  at  Liverpool,  paying  the  Liverpool 
hringonthe  houso  a  del  crcderc  commission;  and  up  to  1842,  the 
of  hia  debtor  agreement  between  the  Plaintiffs  and  Rawson  was,  that  the 
S^'timS^M-  Pl^ntiffs  should  be  under  no  cash  advance,  but  that  they 

oonnt  after  the 

goode  were  lold,  it  appeared  that  a  balance  of  53482.  waa  due  to  the  creditor  fipom  the  debtor: — JWeU^ 
that  the  creditor  was  entitled  to  a  diridend  from  the  debtor*!  estate  fiir  the  snm  of  5348/ ,  aod  not 
merely  for  the  sum  of  1974/. 

Under  an  agreement  between  a  shipper  of  goods  and  a  factor,  through  whom  the  goods  were  sold 
in  a  foreign  country,  the  frctor  gave  his  acceptances  to  the  shipper  for  a  proportionatr  part  of  the 
goods,  for  the  payment  of  which  acceptances,  if  not  satisfied  by  tne  proceeds  o  ~  ~ 


value  of  the  goods,  for  the  payment  of  which  acceptances,  if  not  satisfied  by  tne  proceeds  of  the  goods, 
the  shipper  was  to  pronde: — Hdd^  that,  on  his  failure  to  do  so,  and  on  the  payment  of  the  accept- 
ances by  the  foctor,  the  shipper  of  the  goods  became  debtor  in  account  to  the  actor  for  the  amount 
paid  by  the  latter;  and  that  the  remedy  of  the  foctor  was  not  merely  in  damages. 

Where  a  foctor  makes  adTanoes  he  has  a  perMual  remedy  against  the  principal  as  well  as  wl  lien 
en  the  fund;  and  this  is  the  same  whether  the  foctor  has  or  has  not  a  del  oedere  commission,  except 
that,  when  Uie  foctor,  baring  a  del  credere  commission,  has  sold  the  goods,  he  cannot  sue  the  princi* 
pal  for  adtances  which  are  corered  by  the  price  of  the  goods,  that  nice  being  wairanted  to  the  prin* 
cipal  by  the  guarantee  arising  out  of  the  commission. 
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vere  to  make  adyances  to  Rawson  to  the  extent  of  three^ 
fourths  of  the  invoice  value  of  the  goods  consigned.    The 
coarse  of  business  was,  that  Rawson  drew  upon  the  Pliun- 
tifs  for  the  above  proportion  of  the  invoice  value,  and  the 
Pudntiffs  accepted  the  bills  and  returned  them  to  RawsoUf 
by  whom  they  were  discounted;  and  when  the  bills  fell 
dae,  if  the  Plaintiffs  were  not  in  funds  by  remittances 
from  the  foreign  house,  other  bills  were  drawn,  accepted, 
returned,  and  discounted  in  like  manner,  and  the  proceeds 
remitted  to  the  Plaintiffs  to  meet  the  bills  falling  due.    In 
1842,  the  Plaintifis  desired  Rawson  to  make  consignments 
to  the  other  of  their  foreign  houses  also;  and  they  agreed 
ibt  if  he  would  do  so,  they  would  come  to  some  extent 
^er  cash  advances.    Rawson  accordingly,  from  this  time 
^to  about  the  end  of  1845,  made  consignments  to  both 
tiePlaintiffs"  foreign  houses,  through  the  Liverpool  house, 
uid the  Plaintiffs  came  under  some  cash  advances;  but 
tiieir  advances  to  Rawson  still  continued  to  a  great  ex- 
^t  to  be  made  by  bills  in  the  manner  above  described. 
At  the  end  of  1845,  the  Plaintiffs  were  creditors  of  Raw- 
m  to  the  amount  of  15,0002.;  but  of  this  balance,  12,0002. 
consisted  of  running  bills,  which,  to  the  extent  of  50002.^ 
were  due  eaxly  in  January,  1846,  but,  as  to  the  remaining 
^OWML,  were  not  due  till  March,  1846.    Rawson  fell  into 
difficulties  about  the  end  of  1845,  in  consequence  of  which 
lie  executed  the  deed  of  inspectorship  and  trust  of  the 
11th  of  February,  1846.    That  deed  was  made  between 
fiw«m,  of  the  first  part,  Ackroyd  and  six  others,  the  in- 
^ors,  of  the  second  part,  and  the  several  other  persons 
ttecuting  the  same,  being  respectively  creditors  of  Raw- 
^,  of  the  third  part;  and  after  reciting  that  Rawson  was 
indebted  to  the  several  persons  parties  thereto  of  the  se- 
<^Qd  and  third  parts  in  the  several  sums  of  money  in  the 
^<^ule  thereunder  written  or  set  opposite  to  their  re- 
spectiTe  names;  and  that,  in  regard  that  there  were  large 
sums  of  money  due  to  Rawson  from   persons  residing 
VOL  X.  0  H.  w. 
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1669l  abroad,  aad  of  diyers  adveatures  outstanding,  and  of  lieai7 
looses,  he  was  unable  to  proceed  in  carrying  on  his  trade  and 
to  satisfyhis  said  creditors  their  debts^  he  had  therefore  pro- 
posed to  act  in  such  manner  as  they  should  think  most  con- 
ducive to  the  getting  in  of  his  estate  and  distributing  the 
same  among  his  creditors;  and  in  consideration  of  the  cove- 
nants by  BawsoT^  the  parties  of  the  second  and  third  parts 
granted  and  agreed  with  Ba/waan  not  to  arrest  or  impede 
him;  and  Ra/wson  covenanted  to  deposit  all  securities,  &c 
with  the  inspectors,  and  comply  with  their  directions  as  to 
the  getting  in  and  disposing  of  his  estate  and  effects,  and 
the  payment  of  the  monies  received  into  the  Bank  to  the 
account  of  the  inspectors;  and  it  was  thereby  agreed  that 
the  said  monies  should  be  distributed,  after  payment  of 
the  costs  and  expenses  of  the  inspectors,  unto  and  among 
the  several  parties  thereto  of  the  second  and  third  parts 
respectively,  and  their  respective  executors,  &c.,  rateably 
and  proportionably  according  to  the  amount  of  their  said 
respective  debts,  until  the  whole  of  such  debts,  or  so  much 
as  the  same  monies  should  extend  to  pay,  should  be  liqui- 
dated; such  distribution  to  be  made  firom  time  to  time  as 
often  as  the  sum  in  hand  should  be  sufficient  to  pay  a  di- 
vidend of  28,  in  the  pound,  or  sooner,  at  the  desire  of  the 
creditors,  as  therein  mentioned.  And  it  was  declared,  that, 
in  case  any  dividend  should  be  made  under  the  deed  be- 
fore all  the  creditors  otEcmson,  whose  debts  respectively 
should  exceed  the  sum  of  16J.  each,  should  have  execut- 
ed it  or  a  duplicate  thereof,  or  have  otherwise  acceded 
thereto,  the  inspectors  should  be  at  liberty  to  retain  the 
rateable  dividend  of  all  or  any  such  creditor  or  creditors 
as  should  not  have  so  executed  or  acceded,  and  pay  the 
same  to  such  creditor  or  creditors  on  his  or  their  execut- 
ing the  deed  or  acceding  thereto;  or  in  case  no  such  reten- 
tion should  be  made  by  the  inspectors,  they  should  be  at 
liberty,  out  of  the  first  money  which  should  afterwards 
come  to  hand,  arising  from  the  said  estate  and  effects,  to 
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[Mj  to  such  of  the  said  creditors  as  sfaould  afterwBTds  so 
execute  or  accede,  a  rateable  dmdend  or  diTidends  on  the 
unoimt  of  the  debt  or  debtd  of  such  creditor  or  creditors, 
before  anj  further  dividend  should  be  made  among  the 
other  creditors;  and  it  iras  declared  to  be  lawful  for  the 
inspectors  to  authorise  and  direct  Rawson  to  compromise 
ff  compound  any  debt  or  debts  due  and  owing  to  him, 
ind  to  giTe  time  for  payment  to  all  or  any  of  the  persons 
indebted  to  him,  or  to  whom  goods  and  effects  had  been 
conogned  bj  him  for  sale  abroad,  until  the  proceeds  of 
SQch  sales  had  been  received  hj  or  on  account  of  the  con- 
'^ees,  and  generally  to  authorise  and  direct  RawBon  to 
Kt  vith  respect  to  consignments  of  goods  for  sale,  as  well 
im  then  already  consigned  as  those  which  under  the 
M  might  thereafter  be  consigned.  The  deed  gave  va- 
rioQs  other  powers  to  the  inspectors,  and  contained  other 
eoTemmts  by  Rawaan;  and  it  was  declared,  that,  if 
B^mm  should  make  default  in  performing  all  or  any 
of  lu6  said  covenants,  or  if  all  the  creditors,  whose  debts 
I'sspectively  amounted  to  upwards  of  ML,  except  only 
^  whose  debts  individually  did  not  exceed  ISl  each, 
ud  also  except  creditors  who  were  possessed  of  or  en- 
titled to  any  other  securities  for  their  debts  and  should 
<^ooie  to  rely  thereon,  should  not  duly  execute  the  deed 
^  A  duplicate  thereof,  or  otherwise  accede  or  agree  to 
tbe  t^TBs  thereof  within  the  space  of  four  months  next 
after  the  day  of  the  date  thereof,  then  and  in  every  of  the 
aid  cases  the  license  and  liberty  theteby  given  to  Rawaon, 
^  every  other  article,  matter,  and  thing  therein  contain- 
^80  far  as  the  same  tended  to  restrain  the  said  respective 
Pftrties  thereto  of  the  seqond  and  third  parts,  or  any  of 
^em,  or  their  respective  Mffs,  executors,  or  administra- 
tors, or  partners,  from  suing  for  and  recovering  their  seve- 
^  demands  within  the  time  aforesaid,  should  cease,  de- 
tenmne,  and  be  absolutely  void,  any  thing  thereinbefore 
stained  to  the  contrary  notwithstanding,  but  suljject 
o2 
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1852,  and  without  prejudice  to  all  payments  and  acts  which 
should  have  been  made  or  performed  bj  the  inspectors 
under  or  by  virtue  of  the  deed. 

^*****'"^-  At  the  time  of  the  execution  of  this  deed,  the  Plaintiffs 
had  a  claim  against  Bawson  for  19742.,  in  respect  of  some 
bills  which  were  not  connected  with  the  goods  account; 
and  on  the  5th  of  June,  1846,  they  wrote  to  the  solicitors 
employed  by  the  inspectors  as  follows; — "  We  address  you 
on  the  subject  of  a  claim  we  have  against  him  [Rawson] 
for  the  value  of  three  bius,  amounting  to  197421,  which  he 
ought  to  have  accounted  to  us  ior,  as  per  his  letter  of  9tb 
December  last,  of  which  you  have  no  doubt  a  copy.  This 
claim  is  altogether  independent  of  what  he  may  be  owiug 
on  his  general  account,  which  we  cannot  well  make  an  ap- 
proximate of  till  his  goods  are  neaxly  all  sold."  And 
to  this  letter  the  inspectors'  solicitors  replied: — "We 
have  laid  your  letters  to  us  on  the  subject  of  your  claim 
on  this  estate,  in  respect  of  the  bills  of  1974L,  before 
the  inspectors;  and  we  are  desired  to  say,  they  trust  you 
will  not  press  that  claim  until  your  account  approaches 
nearer  to  a  final  balance.  A  sufficient  sum  will  be 
reserved  to  meet  a  dividend  on  these  and  all  other  un- 
admitted bills,  to  be  paid  on  the  amount  (if  any)  to  be 
ultimately  found  due,  which  will  (we  hope)  be  deemed  sa- 
tisfactory to  you."  The  Plaintiffs  answered  this  letter  on 
the  13  th  of  August,  by  stating  that  the  reply  of  the  in- 
spectors' solicitors  was  by  no  means  satisfactory  to  them, 
observing,  **  We  consider  our  claim  to  rank  and  receive  a 
dividend  at  once  on  Mr.  Rawson's  estate  for  19741  to  be 
perfectly  valid,  and  will  not  defer  it  We  will,  therefore, 
thank  you  to  let  us  know,  at  your  earliest  convenience,  if 
the  inspectors  will  admit  our  claim  or  not;  for  if  they  de- 
termine on  the  latter  course,  we  shall  be  under  the  neces- 
sity of  adopting  other  measures  to  protect  our  interest" 
To  this  letter  the  inspectors' solicitors  replied  on'tLe  15th 
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of  September,  1846,  to  the  effect  that  the  inspectors  ad- 
mitted the  Plabtiflb'  claim,  and  that  they  would  transmit 
the  deed  to  Liverpool  in  a  day  or  two,  to  be  signed  by  them 
in  respect  of  the  bills  in  question,  after  which  a  cheque 
^oald  be  sent  for  the  amount  of  their  dividend. 
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On  the  23rd  of  October,  1846,  the  deed  was  sent  to  Li- 
wjwoi,  for  the  purpose  of  being  executed  by  the  Plaintiffs, 
IS  it  is  aDeged  by  the  Defendants,  in  respect  of  the  19742. 
oolr.  The  Plaintiffs  executed  the  deed  generally,  and 
vithout  reference  to  any  particular  amount  being  due  to 
them;  nor  is  the  amount  of  their  debt  noticed  in  their  ex- 
eeationof  the  deed,  or  entered  in  the  schedule;  and  the 
c^dnct  of  the  Plaintiffs  in  thus  executing  the  deed  is 
t&feiched  by  the  answers  of  the  Defendants.  The  Plain- 
ti^  however,  immediately  after  executing  the  deed,  wrote 
^the inspectors'  solicitors  as  follows: — "We  have  signed 
this  inspection  deed  without  the  amount  of  our  debt  being 
i^tated;  for,  besides  the  claim  admitted,  amounting  to 
1^74/.  1 2&  9(2.,  we  shall  have  a  further  claim  on  the  general 
iialance  of  accounts,  so  soon  as  these  accounts  can  be 
Aos^.  We  cannot  state  the  amount,  but  we  believe  it  is 
likely  to  be  at  least  2500Z.  In  the  meantime  you  can  send 
^^  the  dividend  on  the  debt  ascertained,  and  of  course  a 
snfficient  reserve  will  be  made  in  respect  of  our  further 
claims." 


In  November,  1846,  the  inspectors  paid  a  dividend  of 
l&inthe  pound;  and  afterwards,  in  July,  1847,  they  paid 
a  farther  dividend  of  6d.  in  the  pound,  under  the  deed; 
»nd  those  dividends  were  paid  to  the  Plaintiffs  in  respect 
•jf  the  1974i. ;  but  no  payment  of  either  of  the  dividends 
^as  made  to  the  Plaintiffs  in  respect  of  the  balance  claimed 
to  be  dae  on  the  goods  account  That  balance  was  gradually 
reduced  by  the  remittances  from  the  foreign  houses  of  the 
proceeds  of  the  goods  which  had  been  sold ;  and  the  Plain- 
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tiffs  rwdjcred  haV  jearly  accounto  to  tii6  iiupMton,  in 
which,  they  cj^edited  thenuelyes  with  these  prooeeds  aguBat  | 
the  debt  remaining  unpaid.  These  accounts  cavn^  dowa 
to  1849,  when,  all  the  goods  haying  been  sold,  the  1^timate 
balance  stood  i^b  534AL,  in  &yojux  of  the  Plaintiflb,  iqpoa 
which  they  claimed  to  be  paid  the  diyidends  of  Is.  and  6d. 
in  th/e  pound 


^^T^         Mr.  ijoft,  Mr.  FoUett,  and  Mr.  Kinglake,  for  the  Pontiffs. 

Mr.  Elmdetf  and  Mr.  Rogers  for  the  Defendants. 

The  principal  question  was  on  the  actual  existence  of  a 
debt  to  the  Plaintiffs  at  the  time  of  the  execution  of  the 
deed  in  respect  of  the  unascertained  balance  which  might 
appear  after  the  sale  of  the  goods  and  the  application  of  the 
proceeds  against  the  adyances  the  Plaintiffs  had  made,  and 
against  those  for  which  they  were  still  liable  under  their 
acceptances.  On  the  existence  of  a  debt  to  the  factor  from 
the  principal  at  the  time  when  the  factor  had  under  his 
control  goods  of  the  principal  which  might  be  of  a  yalue, 
and  might  sell  for  an  amount,  greater  than  his  adyances 
to  the  principal,  the  case  of  Foley  y.  HiU  (a)  was  referred 
to,  in  which  Lord  Cottenham  laid  down  **  that  the  goods 
remain  the  goods  of  the  owner  or  principal  until  the  sale 
takes  place"  (&),  shewing,  therefore,  that  until  then  they 
formed  no  set  off  to  reduce  the  amount  of  the  debt  created 
by  the  adyances  of  the  factor  to  the  principal 

On  the  effect  of  acceptances  haying  been  giyen  or  ad- 
yances made  by  a  factor  to  his  principal  on  goods  with 
regard  to  which  he  has  a  del  credere  commission,  and  the 
selling  price  of  which  he  is  therefore  bound  to  guarantee. 


(a)  2  H.  L.  Cas.  28. 


(6)  Id.  36. 
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as  ezeiodii^  the  fiustor  fipom  the  diaraoter  of  a  croditor 
before  the  sale— Story  on  Agency,  &  215;  RfUseU  on  Fao-* 
tors,  262,  were  cited  on  behalf  of  the  Defendant  On  the  ar- 
gumoit  that  the  debt  not  being  in  existence  (ht  actoally 
oontnu^ted  at  the  date  of  the  deed,  the  Plaintifii  were  not 
entitled  to  payment  out  of  the  trust  estate:  Pure/by  r. 
Pur^oy  (a).  On  the  definition  of  the  term  ^  debt/'  Sir 
Jdin  Leadi's  judgment  in  JFatken  ▼.  8mUh  (6),  and  the 
case  of  OoUins  t.  Crouds  (c)  were  mentioned.  On  the  ex- 
tent of  die  power  Tested  in  the  inspectors  to  admit  or  re- 
ject d^ts:  Wain  Y.  Sari  cfEgmont(d). 


IB6%. 


JlTffWMt$tm 


ViCfrCHASGBIXOB: — 

h  determining  the  question,  whether  the  Plaint^  can 
oaintun  their  claim  to  be  paid  the  dividends  in  respect  of 
the  balance  of  5348Z.,  no  weight  can,  I  think,  be  given  to 
the  allegations  contained  in  the  answers  of  the  Defendants, 
&nd  m  the  evidence  on  their  part  as  to  the  Plaintiffs  hav- 
ing unduly  executed  the  deed  without  having  limited  their 
execution  to  the  19741.  The  Pkintifi  have,  in  fact^  exe- 
cuted ^  deed  without  such  Umit;  and  it  is,  as  I  appro- 
bend,  the  duty  of  the  Court  to  give  them  all  the  rights 
vbidi  are  incident  to  such  an  execution,  so  long  as  those 
rilhts  are  not  extinguished  or  reduced  by  judicial  deei- 
^on;  and  there  are  here  no  proceedings  on  the  part  of  the 
Defendants  to  extinguish  or  reduce  them.  The  Defend* 
ttt8>  if  they  meant  to  rely  upon  this  part  of  their  cas^ 
oQ^ht,  I  think,  to  have  filed  a  cross  bill  to  set  it  up.  No 
decree  can,  in  my  opinion,  be  made  in  their  favour  in 
this  Bint  in  respect  of  such  a  matter  as  this.  It  is  not,  I 
think,  different  finom  the  ordinaiy  case  of  a  defendant  at* 


(a)  1  Vem.  28. 
(b)4Madd.331. 


(c)  13  Q.  B.  542. 

(d)  3  My.  &  K.  446. 


JudffmmiL 


200 


CASES  IN  CHANCERY. 


166S. 


JvdgmenL 


tempting  to  impeach  by  answer  and  bjr  eyidenee  a  deed 
which  is  sought  to  be  enforced. 

The  true  question,  therefore,  is — ^what  are  the  rights 
which  the  Plaintiflb  have  acquired  by  the  execution  of 
this  deed  without  &ny  specification  of  the  amount  dumed 
to  be  due  to  them?  It  is,  in  the  first  place,  said,  on  the 
part  of  the  Defendants,  that  this  deed  provides  only  for 
debts  the  amount  of  which  was  at  the  time  ascertained; 
and  that  the  debt  (if  any)  due  to  the  Plaihtifis  on  the 
goods  account  was  at  the  time  unascertained ;  and  that  the 
Plaintiffs  therefore  could  be  entitled  to  no  dividend  in  re- 
spect of  that  debt  But  upon  examining  the  provisions  of 
the  deed,  I  think  that  this  point  cannot  be  maintained. 
The  general  scope  and  object  of  the  deed  was  the  winding 
lap  of  the  afiairs  of  Rcwmon  by  the  application  of  his  then 
)>resent  estate  and  effects  to  the  payment  of  his  debts,  and 
releasing  him  and  his  future  estate  from  further  liability 
upon  such  application  being  made;  and  it  is  obvious  that 
this  purpose  could  not  be  carried  into  effect  if  such  debts 
only  as  were  at  the  time  ascertained  in  amount  were  to  be 
included  in  the  provisions  of  the  deed  It  is  cle^,  too, 
upon  the  face  of  the  deed,  that  the  parties  to  it  knew  that 
there  were  outstanding  adventures. — [His  Honour  read 
the  recital  as  to  outstanding  debts  and  the  power  to 
compromise  accounts,  stated  «upra,  p.  195.]  —  Having 
known  that  there  were  outstanding  adventures,  the  par- 
ties must  of  course  be  taken  to  have  known  that  it  was 
uncertain  whether  those  adventures  would  result  in  credit 
or  in  debt;  any  construction  therefore  which  would  limit 
this  deed  in  its  provisions  to  debts  which  were  at  the  time 
ascertained  would  be  contrary  to  the  general  scope  and  ob- 
ject of  the  deed.  I  think  also  it  would  go  far  to  contravene 
its  express  provisions ;  for  if  creditors  whose  debts  were 
unascertained  were  not  to  come  in  under  the  deed,  what 
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reuooftble  secnritj  coald  there  be  to  Baumon  for  the  week*' 
\j  payments  resenred  to  him,  and  the  furniture  which  he 
WI6  to  be  permitted  to  retain  ?  It  is  true  there  is  a  recital 
ia  the  deed  that  Bcmson  is  indebted  to  the  parties  thereto 
''  in  the  seyeral  sums  in  the  schedule  "  thereunder  'Written 
or  set  opposite  to  their  respective  names  ;*  and  this  recital 
BO  doubt  shews  that  it  was  intended  that  the  amounts  of 
the  debts  should  be  specified  in  the  schedule.  But  the 
question  is,  not  whether  the  debts  were  intended  to  be 
specified  in  the  schedule,  but  whether  the  provisions  of  the 
deed  were  intended  to  extend  only  to  debts  the  amount  of 
which  was  so  specified;  and  I  think  that  they  were  not  The 
next  recital  in  the  deed  of  the  proposal  of  Rawaon  to  sa- 
tis^ his  creditors  their  respective  debts,  and  the  cove- 
VBts  of  the  creditors  not  to  sue  or  molest  him,  tend  to 
tzdade  any  such  restriction.  Could  it  be  contended  that 
2  creditor  who  had  executed  the  deed  and  whose  debt  was 
^  ascertained  could  sue  notwithstanding  this  covenant  ? 
[Hi8  Honour  adverted  to  several  other  covenants  and  pro^ 
^ons  in  the  deed  in  which  creditors  and  debts  were  re- 
ferred to  without  any  restrictive  words.]  All  these  pro- 
Tisions  satisfy  my  mind  that  what  was  looked  to  in  this 
deed  was  the  creditors  becoming  parties  to  the  deed,  and 
not  the  amount  of  their  debts  being  ascertained.  My  opin- 
ion therefore  is,  that  these  Plaintiffs  are  not  the  less  enti- 
tled to  the  dividend  on  the  balance  due  on  the  goods  ac- 
count, because  the  amount  which  would  be  ultimately  due 
on  that  account  was  not  ascertained.  It  was  asked,  how 
Qpon  this  construction  could  any  dividend  be  made  ?  The 
uiflwer  I  think  is,  that  a  reserve  would  be  made  for  the 
claim. 


180SL 
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It  was  said,  however,  for  the  Defendants,  that  in  truth 
there  could  be  no  debt  due  to  the  Plaintiffs  firom  Eatvson 
on  the  goods  account  until  all  the  goods  were  sold,  and 
this  position  was  rested  upon  two  grounds: — First,  that 
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upon  Raiwaon's  not  providing  for  the  acceptancee  ^Ten  by 
the  Plaintifb  for  the  goods,  the  remedy  of  the  PkbtifiB 
was  in  damages.    And  secondly,  that  a  factor  taking  a  del 
credere  commission  has  not,  in  respect  of  adyances  made 
by  him,  any  personal  right  against  his  principal  until  the 
goods  in  respect  of  which  the  advances  have  been  made 
are  sold,  and  it  is  ascertained  that  the  goods  are  insuffi- 
cient to  meet  the  advances.    Bnt  with  respect  to  the  first 
of  these  points,  I  think  that  when  the  Plaintifis  paid  the 
acceptances,  which  it  was  Rat/man's  duty  to  provide  for,  he 
became  debtor  to  the  Plaintifis  for  the  amount  which  they 
paid  on  his  account   And  with  respect  to  the  second  point, 
I  am  aware  of  no  authority  for  such  a  position.    The  pas- 
sages cited  from  8iory  and  Ru89eU  do  not  seem  to  me  at  all 
tobearitout:  those  passages,  as  lunderstand  them,  mean  no 
more  than  this,  that,  where  a  factor,  having  a  del  credeie 
commission,  has  made  advances  and  has  sold  the  goods,  he 
cannot,  whether  he  has  received  the  proceeds  of  the  sale 
or  not,  sue  the  principal  for  so  much  of  the  advances  as  is 
covered  by  the  price  of  the  goods ;  because,  by  the  guaran- 
tee arising  out  of  the  commission,  he  has  warranted  that 
price  to  the  jMincipaL    The  general  rule  of  law  appears  to 
be,  that,  where  a  factor  makes  advances,  he  has  a  personal 
remedy  against  the  principal  as  well  as  a  lien  on  the  fund; 
and,  except  in  the  case  to  which  I  have  referred,  I  do  not 
see  how  the  right  can  differ,  owing  to  the  circumst<ance  of 
the  factor  having  or  not  having  a  del  credere  commission. 
No  doubt  the  factor's  remedy  against  the  principal  may 
be  waived  by  express  or  implied  agreement;  but  there  is 
here  no  such  express  agreement,  and  I  see  nothing  in  the 
facts  of  the  case  from  which  such  an  agreement  can  be  im- 
plied. 


My  opinion,  therefore,  is,  that  the  Plaintiffs  were  credi- 
tors of  Raweon  for  the  advances,  notwithstanding  they  had 
not  sold  the  goods.     And  it  appearing  that  there  were 
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bills  to  the  amount  of  5,0001.  which  aoeraed  due  eariy  in 
imjuajj  1846^  it  follows  that  there  was,  at  the  date  of  the 
deed,  doe  to  the  Flaiatiffa  the  fufi  amount  which  is  aow 
daimed  to  he  due  ta  them  upon  the  ultimate  balance  of 
the  aoooitfit. 

It  lemainsy  then,  only  to  consider,  whether  the  pravi- 
aons  of  the  deed  exclude  the  Plaintiffd  from  the  right  to 
tlie  diyidends  of  one  shilling  and  of  sixpence. upon  this  ul^ 
timate  balance.  And  I  am  of  opinion  that  they  do  noi; 
for  both  these  dividends  were  declared  after  the  Plain- 
tiff had  executed  the  deed;  and  I  have  already  decided,. 
that  the  execution  of  the  deed  cannot  be  limited  to  the 

mu. 

Some  reliance  was  placed  by  the  Defendants  in  their  ar- 
dent, upon  the  circumstance  of  the  clause  in  the  deed, 
vhich  has  reference  to  dividends  declared  before  all  the 
creditors  shall  have  executed,  being  in  terms  expressed 
merely  to  give  liberty  to  the  inspectors  to  pay  the  divi- 
dends to  the  creditors  who  should  afterwards  execute  it. 
But  the  Plaintiffs  having  come  in  before  those  dividends. 
were  declared,  I  think  that  clause  does  not  affect  the  pre- 
sent case.  Besides,  that  clause,  as  I  apprehend,  means 
no  more  than  to  preserve  a  discretion  in  the  inspectors 
against  the  absolute  trust  created  by  the  prior  part  of  the 
deed. 

The  Defendants  also  place  some  reliance  on  the  circum- 
stance of  the  deed  not  having  been  executed  by  the  Plain- 
til&  till  after  the  expiration  of  the  four  months  limited 
for  its  execution  by  the  creditors.  But  the  deed  has  been 
BO  acted  upon  that  I  canxiot  entertain  any  objection  found- 
ed on  this  point. 

As  to  the  costs  of  the  suit  I  have  felt  some  hesitation ; 
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but,  in  the  result^  my  opinion  is,  that  they  ought  to  be  paid 
out  of  the  fund  in  hand  I  think  there  was  some  reason- 
able question  upon  the  deed,  and  that  the  inspectors  were 
justified  in  taking  the  opinion  of  the  Court  upon  it.  The 
Plaintiffs,  I  think,  have  almost  admitted  this  by  making 
other  creditors  parties  to  the  suit  The  proceeding  by 
claim  would,  to  say  the  least,  have  been  open  to  great  dif- 
ficulty; and,  although  lam  not  altogether  satisfied  with 
the  conduct  pursued  on  the  part  of  the  Defendants  before 
the  suit  was  instituted,  I  see  no  reason  for  attributing  any 
blame  to  them  for  their  proceedings  in  the  conduct  of  the 
suit 


March 
^ihikm. 

A  deviie  and 
bequest  of  the 
testator**  reu^ 


RUSSELL  V.  JACKSON. 


JL  HE  suit  of  one  of  the  next  of  kin  of  the  testator  in  the 
cause,  alleging  that  the  gift  in  his  will  to  WHiiam  Jackson 
duary  estate  to  and  Thomoa  Aston  Jackson  was  made  upon  a  secret  and 
illegal  trust,  and  that  it  was  therefore  void.  The  heir-at- 
law,  who  was  also  stated  to  be  the  other  next  of  kin,  and 
the  Attomey-Oeneral,  as  representing  the  Crown,  were 
made  Defendants. 


two  persons, 
with  an  oral  in- 
timation given 
by  the  testator 
to  one  (if  not 
both)  of  the  de- 
visees, that  he 
had  confidence 
in  them,  and 
was  satisfied 

they  would  cany  out  his  intentions,  which  they  well  knew,  and  an  assent  by  one  of  the  de- 
visees to  this  intimation : — Held  to  be  an  undertaking  by  the  devisee  that  he  would  cany  out  the  in- 
tention, and  to  be  therefore  a  gift  upon  a  secret  trust.  And  it  appearing  that  the  trust  was  for  the 
foandation  of  a  Socialist  school,  and  either  charitable  or  illegal,  the  Court  declared  it  void  as  to  the 
real  estate,  mortgages,  and  chattels  real,  and  directed  an  inquiry  into  the  nature  of  the  trust  con- 
templated. 

Where  it  appeared  that  the  gift  was  made  upon  the  assent  and  consequent  undertaking  of  one 
only  of  the  devisees  in  trust  to  perform  the  illegal  or  void  trust,  the  other  devisee  could  not  take  the 
estate  beneficially. 

In  such  a  case,  if  the  extent  of  the  property  intended  by  the  testator  to  be  subjected  to  the  secret 
trust  be  uncertain,  it  lies  with  the  trustee  who  has  taken  the  estate  by  means  of  his  assent  to  the 
testator^  design,  to  shew  to  what  part  of  the  property  the  trust  does  not  extend. 
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The  facts  of  the  case,  and  the  evidence  on  which  the 
Court  proceeded,  appear  fully  in  the  judgment  (a). 


1868. 


(a)  The  will  was  as  follows : — 
''I,  Jomph  RuudL,  of  &c.,  do 
make  and  pnblish  this  my  last 
▼ill  and  testament  in  manner 
following,  that  is  to  say— Firsts 
I  direct  that  all  my  just  debts, 
fimeral  and  testamentary  char- 
ges  and  expenses,  be  fully  paid 
and  satisfied  by  the  executors 
bereinafter  named.  I  give,  de- 
Tise,  and  bequeath  all  my  free- 
bold  messuages,  land,  and  here- 
ditaments, situate  at  Skirley-gtreet 
tforesaid,  unto  my  brother  Wil- 
&ni  RnudL,  to  hold  to  my  said 
bother  for  the  term  of  his  natu- 
ral life;  and  firom  and  after  his 
decease,  I  give,  devise,  and  be- 
queath the  same  to  WiUiam  Jack" 
ton  and  Hiomcu  AUan  Jachan, 
tbeir  heirs  and  assigns  for  ever. 
I  alao  give,  devise,  and  bequeath 
nsto  the  aaid  WUUam  Jaduon 
and  Tkonuu  Aston  Jackson  all 
the  rest  and  residue  of  my  firee- 
bold  and  leasehold  property, 
>tock-in-trade,  household  furni- 
ture, and  effects,  whatsoever  and 
wheresoever,  and  of  whatsoever 
nature  or  kind,  of  which  Imay  die 
poasesaedt  To  hold  the  »ime  un- 
to the  said  William  Jackson  and 
Thomas  Aston  Jacksony  their 
heirs,  executors,  administrators, 
ttd  assigns,  upon  and  for  the 
trusts,  intents,  andpurposeshere- 
iuafter  mentioned  and  declared 
respecting  the  same ;  (that  is  to 
ny),  upon  trust  that  they  the 
Baid  WiUiam  Jackson  and  TUothos 
Adon  Jacksony  or  the  survivor  of 


them,  his  executors  or  adminis- 
trators, do  and  shall,  as  soon  as 
conveniently  may  be  after  my 
decease,  collect  and  get  in  my 
debts,  and  sell  and  dispose  of  all 
my  freehold  (except  the  Shiriey^ 
street  property  hereinbefore  dis- 
posed of)  and  leasehold  property, 
stock-in-trade,  household  goods 
and  other  effects,  either  by  pub- 
lic auction  or  private  contract 
[their  receipts  to  be  discharges]. 
And  I  do  hereby  further  will 
and  direct^  that  the  said  WiUiam 
Jackson  and  Hioma^  Aston  Jack- 
son shall  receive  the  money  to 
arise  from  such  sale  and  collec- 
tion, and  stand  and  be  possessed 
thereof  in  trust  to  pay  and  dis- 
charge  the  legacies  hereinafter 
by  me  given  and  bequeathed 
(that  is  to  say)  [here  followed 
some  legacies  to  persons  named]. 
I  direct  the  before-mentioned  le- 
gacies to  be  paid  to  the  respect- 
ive legatees  within  six  months 
after  my  decease.  And  as  to  all 
the  rest  and  residue  of  the  mo- 
nies to  arise  from  the  before  di- 
rected, sale  and  collection,  I  give 
and  bequeath  the  same  unto  the 
said  WiUiam  Jackson  and  Tho^ 
ma^  Aston  Jackson  as  a  testimony 
of  my  regard  and  esteem  for 
them,  and  as  a  compensation  ibr 
the  trouble  they  will  have  in  the 
execution  of  this  my  will ;  and  I 
appoint  the  said  Wittiam  Jackson 
and  Thomas  Aston  Jackson  exe- 
cutors  of  this  my  will  and  testa* 
ment." 
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Mr.  S^edf  for  the  Plaintiffs,  submitted,  first,  that  upon 
the  evidence  in  the  cause  it  was  clear  that  there  had  been 
an  express  or  a  tacit  undertaking  on  the  part  of  the  deyi- 
see  and  executors  to  perform  the  directions  of  the  testa- 
tor as  to  founding  a  school,  and  that  this  created  a  trust, 
upon  which  the  Court  would  act,  and  prevent  the  devisee 
and  executors  from  holding  the  estate  discharged  of  the 
trust :  2%ynf«  v.  Thynn  (a),  Beedi  ▼.  Kmniffote  (b),  Barww 
V.  Oreenouffh  (c),  Oldham  v.  Litckford  (d),  Podmore  v.  Qun- 
n%ng(e\    Waiket-  v.   Walker,  per  Lard  Hardwidee  {f\ 
Mucldeston  v.  Brawn,  per  Lard  Eldan  (jr).    There  bemg 
evidence  of  a  trust,  the  questi<m  is,  whether  the  trust  is 
void  wholly  or  to  any  extent;  for  to  the  extent  to  which 
it  is  void  as  to  the  personal  estate,  the  next  of  kin  are  en- 
titled:  WeH  v.  SkutUewarth (h),  Baaon  v.  8Uiiham{t),  Ed- 
wards V.  PikeQc);  and  the  disposition  is  void  against  all 
parties,  and  not  only  against  those  by  whose  act  it  has 
been  obtained:  Evgu&nin  v.  Baseley  (2).   The  trust  in  tUs 
case  is  shewn  to  be  for  purposes  inimical  to  the  Christian 
religion,  and  therefore  void.  A  gill  in  aid  of  contributions 
"towards  the  political  restoration  of  the  Jews  to  Jerusa- 
lem and  to  their  own  land"  has  been  held  void:  HAer- 
Aon  V.  Vardon  (m). 


Mr.  Walker  and  Mr.  Kirkman  for  the  heir-atrlaw  of  the 
testator. 

Sir  W.  P.  Wood  and  Mr.  W.  M,  James  for  the  Attomey- 
Oenerai. 


(a)  1  y  eriL  286. 
(h)  Amb.  67. 

(c)  3  Ves  162. 

(d)  2  Vem.  fi06. 

(«)  7  Sim.  644;   S.  C,  6  Sim. 
485. 
(/)  2  Atk.  99. 


(ff)  6Vefce9. 
(A)  2My.&K.684. 
(t)  1  EdcfU,  008. 
{*)  lA  267. 
(0  14  Yes.  289. 
(m)  Before  Svr  Jamst  Enigkt 
Bruce,  Y.  C,  30th  May,  1851. 
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Mr.  BoU  and  Mr.  JT.  T.  White  for  the  Defendants,  the  Jddb- 
mi,  contended  that  there  was  nothing  to  affect  them 
with  any  trust:  Bumey  v.  MacdoncUd (a).  They  submit- 
ted, that  there  was  a  total  absence  of  proof  either  as  to 
That  the  purpose  was  which  it  was  suggested  the  testa- 
tor had  in  his  mind,  or  that  he  continued  to  entertain  the 
intention  when  the  difficulties  in  effecting  it  had  been 
pointed  out  to  him,  or  even  as  to  what  portion  of  his  pro- 
P^  he  had  at  any  time  intended  to  dedicate  to  the  sug- 
gested purpose;  and  they  contended  that  it  was  contrary 
to  the  principles  of  the  Court  to  declare  the  existence  of  a 
trust  entirely  uncertain  as  to  subject  or  object.  If,  how- 
ever, there  were  to  any  extent  a  trust,  there  was  no  reason 
vbf  it  should  not  be  carried  into  effect,  so  far  as  it  was 
Will;  and  the  trust  gave  the  next  of  kin  no  right  to  sue. 
&  affairs  of  a  CSompany  for  establishing  a  school  on  the 
jmdples  of  Rdbert  Owen  had  been  the  subject  of  a  suit 
in  this  Court,  without  any  objection  as  to  its  legality: 
JwiUY.  Morgan  (b). 


1858. 


Argument 


Vice-Chakcbllob: 

This  is  a  bill  filed  by  Samud  Russell  as  one  of  the  next 
of  kin  of  the  testator  Joseph  Russell^  suggesting  that  Jo- 
^  RussM  has  disposed  of  the  residue  of  his  real  and 
personal  estate  to  the  Defendants,  WUUam  Jackson  and 
I'komas  Aston  Jacksony  upon  a  secret  trust,  either  for 
duiritableor  for  illegal  purposes;  and  the  bill  seeks  to 
)a?e  it  declared  that  the  residuary  devise  in  the  will  to 
these  Defendants  was  made  to  them  upon  a  secret  trust, 
to  establish  schools  for  promoting  doctrines  of  Socialism, 
^taoghtby  Mr.  Robert  Owen;  and  that  the  said  Defend- 
ttts  are  trustees  of  the  residue  for  the  heir-at-law  and 


Judgment, 


(fl)  16  Sim.  6. 

(&)  Uth  January,  1846,  before 


the  Vice-ChanoeUor  of  England. 
(Seel0JTir.23S). 
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next  of  kin,  or  representatives  of  the  next  of  kin  of  the 
testator. 

The  first  question  which  arises  is,  was  there  or  was 
there  not  a  gifl  by  this  testator  to  these  Defendants, 
upon  a  trust,  either  for  charitable  or  for  illegal  purposes. 
The  answer  to  that  question  must  be  gathered  from  the 
evidence  which  has  been  given  in  the  cause;  and  upon 
that  subject  we  have  the  evidence  of  Mr.  Bray,  the  solici- 
tor, by  whom  this  will  was  prepared;  and  he  states,  in 
his  first  examination,  in  answer  to  the  13th  interroga- 
tory, that  the  testator  Joseph  RuaseU  devised  and  be- 
queathed his  residuary  estate  to  the  Defendants,  William 
Jackson  and  Thomas  Aston  Jackson,  intending  them  to 
hold  it  on  a  secret  trust  When  this  witness  was  first 
examined  he  demurred  to  the  questions  relating  to  the 
trust  That  demurrer  was  overruled  by  the  Court.  He 
was  examined  a  second  time ;  and  at  the  hearing  of  the 
cause  an  objection  was  taken  to  the  admissibility  of  his 
evidence  on  a  motion  to  suppress  the  deposition;  I,  how- 
ever, thought  the  evidence  was  admissible  (a);  and,  there- 
fore, it  is  necessary  to  see  what  he  says  on  the  subject  of 
the  secret  trust  in  his  further  deposition. 

In  his  further  deposition  Mr.  Bray  says,  in  answer  to 
the  13th  interrogatory,  the  secret  trust  inquired  of  was 
that  stated  in  my  answer  to  the  6th  interrogatory;  and  in 
his  answer  to  the  6th  interrogatory,  he  says: — "The gene- 
ral purport  and  eflTect  of  the  instructions  which  I  received 
for  the  preparation  of  the  will  of  the  testator  Joseph  Rus- 
sell, were  declaratory  of  his  intention  to  leave  his  proper- 
ty for  the  purpose  of  establishing  a  school  for  the  educa- 
tion of  children  in  the  doctrines  of  Socialism,  and,  so  far 
as  I  recollect,  according  to  the  principles  of  Robert  Owen- 
I  do  not  recollect  whether  those  written  instructions  con- 
tained the  names  of  persons  to  whom  the  testator  intended 
(a)  See  9  Hare»  387. 
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to  leare  l^acies,  or  the  amount  of  such  legacies;  but  my 
attention  was  principally  directed  to  the  peculiar  inten- 
tion of  the  testator  as  to  the  disposition  of  his  property  for 
the  purpose  aforesaid.  I  cannot  recollect  whether  the  in- 
structions mentioned  any  real  estate  or  residue  of  his  pro- 
perty; but  my  impression  is,  that  the  instructions  were, 
generally,  to  leave  his  property  as  I  have  before  stated.  I 
well  recollect  that  the  instructions  contained  the  scheme 
on  vhich  the  testator  intended  that  the  proposed  school 
dioold  be  conducted."  We  have,  therefore,  the  evidence 
of  Mr.  Bray  establishing  directly  the  fact  that  the  gift  was 
on  a  secret  trust,  and  that  that  secret  trust  declared  the 
intention  of  the  testator  *'  to  leave  his  property  for  the  pur- 
pose of  establishing  a  school  for  the  education  of  children 
in  the  doctrines  of  Socialism." 


1863. 
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In  addition  to  the  evidence  which  is  given  by  Mr.  Bray 
on  that  subject,  we  have  also  proof  of  the  statement  made 
bj  this  testator  before  his  death,  that  he  could  not  give  or 
make  dispositions  in  favour  of  other  persons  who  applied 
to  him  to  leave  legacies,  because  he  had  left  his  property 
for  the  purpose  of  founding  a  school.  We  have  also  evi- 
dence of  conversations  between  one  of  the  Defendants  and 
different  persons,  from  which  it  appears  there  is  some- 
thing very  nearly  approaching  to  (I  do  not  say  actually 
amounting  to,  but  approaching  to)  an  admission  on  his 
part,  that  the  property  was  given  to  the  Defendants  on 
trusts;  and,  on  this  state  of  the  evidence,  without  an  at- 
tempt on  the  part  of  the  Defendants  to  disprove  the  case 
hj  cross-examining  Mr.  Bray  on  that  subject,  and  without 
any  forther  evidence  given  by  them  than  that  they  were 
members,  and  that  the  testator  was,  as  they  say,  a  mem- 
ber of  the  Church  of  England^  I  think  I  should  not  be 
justified  in  holding  that  there  is  not  proof  of  an  intention 
on  the  part  of  the  testator  to  give  this  property  to  the  De- 
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fendants  upon  a  trust  for  the  purposes  of  founding  a  So- 
cialist school 

It  was  argued  that  it  was  unnecessary,  or  might  be  un- 
necessary, to  go  further  into  the  case;  because,  if  it  ap- 
peared that  the  testator's  intention  was  to  give  the  pro- 
perty upon  a  secret  trust  for  charitable  purposes,  whether 
the  intention  was  communicated  to  the  deyisees  or  not, 
the  law  would  not  allow  that  intention  to  take  effect.  I 
do  not  think  it  necessary,  nor  would  it  be  wise  in  me,  to 
giye  any  opinion  on  that  point.  In  the  present  case,  I 
think  it  is  clearly  proved,  that,  whatever  were  the  inten- 
tions of  this  testator,  they  were  communicated  to  these 
devisees.  I  think  it  appears  sufficiently  established  by 
the  evidence,  that  the  original  instructions  for  this  will, 
drawn  up  by  the  testator,  and  stated  by  Mr.  Bray  to  have 
contained  the  scheme  for  founding  this  school,  were  taken 
by  William  Jackson^  one  of  the  Defendants,  and  delivered 
to  Mr.  Bray,  the  solicitor  by  whom  the  will  was  prepared 
Whether  William  Jackson,  at  the  time,  knew  the  contents 
of  those  instructions  or  not,  is  not  in  proof;  but  there  is 
in  proof,  that,  in  the  course  of  the  conversation  which  took 
place  between  Mr.  Bray  and  William  Jackson  on  that  oc- 
casion, Mr.  Bray  stated  his  doubts  whether  the  intentions 
which  were  expressed  by  the  testator  in  the  instructions 
could  legally  be  carried  into  effect  That  led  to  an  inter- 
view between  Mr.  Bray  and  the  testator  and,  certainlj, 
William  Ja^on;  and  I  think,  upon  the  evidence,  I  am 
justified  in  saying  that  Thomas  Aston  Jackson  was  present 
at  that  interview,  though  I  do  not  think  it  material  to 
consider  whether  he  was  there  or  not.  The  result  of  the 
evidence  as  to  what  passed  at  the  interview  is,  that  the 
doubts  which  Mr.  Bray  had  before  expressed  to  Wiliiam 
Jackson,  as  to  the  power  of  the  testator  to  make  the  dis- 
position he  intended  in  favour  of  the  charity,  were  repeat- 
ed by  him  in  the  presence  of  the  testator;  and  what  then 
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passed  is  to  be  found  in  the  answer  of  Mr.  Bray  to  the 
eighth  interrogatory,  where  he  says: — "  When  I  accompa- 
nied William  Jackson  to  the  house  of  the  testator,  on  the 
7th  of  July,  1840,  as  stated  in  my  former  examination,  I 
referred  to  the  written  instructions  I  had  received  from 
him;  and  stated,  as  I  had  done  to  the  Defendant  William 
Jadaon,  my  doubts  as  to  the  legality  of  his  intended  dis- 
position of  his  property  for  a  school  for  the  purposes  set 
forth  in  those  instructions.  To  the  best  of  my  recollec- 
tion, the  Defendants  WiUiam  Jackson  and  Thomas  Aston 
Jadson  were  both  present;  and  the  testator  then  stated, 
that,  haying  confidence  in  the  two  Defendants,  he  would 
leare  his  property  to  them,  being  satisfied  that  they  would 
cany  out  his  intentions,  which  they  well  knew,  and  the 
Defendant  WiUiam  Ja>ckson  assented  to  this;  but  whether 
'BnmasAsUmJa/skson  expressed  his  assent  I  do  not  recol- 
lect, but  if  he  was  present  he  did  not  dissent." 


1868. 


What,  then,  must  be  considered  on  this  evidence  really 
to  have  passed  at  this  interview?  The  testator  says,  L 
wish  to  give  my  property  for  the  purpose  of  founding  a 
Socialist  school  Mr.  Bray  says,  that  is  an  intention  which, 
bj  law,  you  cannot  cany  into  effect.  The  testator  then 
»y8,  "I  will  leave  the  property  to  the  two  Jacksons: 
they  know  my  wishes,  and  I  am  satisfied  they  will  carry 
oQt  my  intentiona^'  Does  not  that  amount  to  an  under- 
taking,— ^a  promise  on  their  part,  to  carry  out  the  intentions 
which  the  testator  had  expressed  in  the  will?  The  true 
test  of  the  answer  to  the  question  is  this,  would  the  tes- 
tator have  left  his  property  to  the  Defendants,  if  the  De- 
fendants had  stated  in  answer  to  that  question  that  they 
would  not  carry  out  the  disposition  which  the  testator  in- 
tended to  effect  through  the  medium  of  the  trust,  which 
he  had  declared  on  the  instructiona  No  one  can  doubt, 
that,  if  these  Defendants  had  stated  that  they  would 
not  cany  out  the  intentions  of  this  testator,  this  disposi- 
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1859.        tion  in  their  fayour  would  not  haye  been  found  in  this  will. 
Then,  if  the  disposition  in  their  fayour  is  made,  and  made 
only  for  the  purpose  of  canying  out  the  testator's  inten-    ; 
tions,  and  made  upon  their  assent,  and  undertaking  that 
/tt^^meAi.      ^Qg^  intentions  shall  be  carried  out,  surely  it  must  be 
considered  as  an  undertaking  by  a  deyisee  that  he  will 
cany  out  the  intentions  of  his  testator.    Suppose  a  case 
which  is  more  familiar  and  common,  and  shews  the  foun- 
dation of  the  rule:   The  case  of  a  deyise  to  A.,  and  the 
testator  saying  I  mean  to  chaige  that  estate  with  a  legacy 
of  500{.  in  fayour  of  B.,  and  then  the  deyisee  saying,  if  yoa 
do  not  create  the  charge  I  myself  will  pay  the  legacy  to 
B. — what  is  the  law  on  the  subject?    It  is  perfectly  clear, 
that,  in  that  case,  the  deyisee  would  be  bound  to  pay  the 
legacy,  through  the  equity  which  would  attach  on  him  in 
this  Court    So,  I  think,  in  the  present  case,  the  assent 
on  the  part  of  William  Jackaon  to  this  deyise  fixed  on 
him  a  trust  which  this  Court  would  not  permit  to  be  de- 
feated by  the  subsequent  act.    I  think,  upon  the  evidence, 
I  am  justified  in  saying  that  Thomas  Aston  Jadcson  was 
present  on  this  occasion  and  did  not  dissent     I  think  the 
true  result  of  the  eyidence  is,  that  he  was  present  at  the 
interyiew ;  though  I  might  not  be  justified  in  saying  he  was 
present  at  the  time  when  the  assent  was  giyen  by  WiUiam 
Jackson,    But,  whether  Thomas  Aston  Jackson  was  present 
or  not,  the  eyidence  is,  I  think,  clear  that  the  gift  would 
not  haye  been  made  to  him  but  for  the  promise  giyen  by 
WiUiam  Jackson^  that  the  intentions  of  the  testator  should 
be  carried  into  effect;  and  I  fully  agree  to  the  principles 
laid  down  in  Huguenin  y.  Basdey  (a),  followed  in  many 
other  cases,  that  no  person  can  claim  an  interest  under  a 
fraud  committed  by  another.    Howeyer  innocent  the  party 
may  be,  if  the  original  transaction  is  tainted  with  fraud, 
that  taint  runs  through  the  deriyatiye  interest^  and  pre- 
yents  any  party  from  claiming  under  it 

(a)  14  Yes.  289, 
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I  am  of  opinion,  therefore,  on  the  facts  of  this  case,  that 
it  is  proTed  there  was  a  deyise  of  the  residuary  estate  of 
this  testator  to  these  Defendants  on  a  secret  trust 

The  case  was,  however,  argued  in  this  point  of  view: — 
It  was  said,  that,  although  there  was  a  trust,  the  trust  was 
not  definite;  that,  in  order  to  create  a  trust,  you  must  find 
a  certainty  of  subject  and  of  object;  and  that  there  was 
here  no  certainty  of  one  or  the  other;  and  cases  of  preca- 
toiy  trusts  were  referred  to,  rather  than  cited,  in  support 
of  that  view  of  the  case.  I  think  cases  of  this  description 
are  entirely  distinguishable  firom  cases  of  precatory  trusts. 
In  cases  of  precatory  trusts,  where  a  man  gives  a  certain 
fom  to  ^.,  hoping  or  believing  or  confiding  that  A.  will 
loake  some  disposition  in  favour  of  if.,  the  certainty  or  un- 
i^tainty  of  the  disposition  intendecf  by  the  testator  in 
laTour  of  B,  affords  a  criterion  of  whether  it  was  the  in- 
tention of  the  testator  or  not  to  bind  A.  by  the  trust;  be- 
cause, if  it  be  uncertain  what  amount  was  to  be  given  to 
£,  it  would  be  in  the  power  of  ^.  to  cut  down  B.  to  no- 
thing, and  therefore  the  testator  has  expressed  no  definite 
intention  in  favour  of  B,;  and  thus  the  uncertainty  of 
the  subject  and  of  the  object  in  those  cases  determines,  or 
has  gone  far  to  determine,  the  question,  whether  the  in- 
tention of  the  testator  was  to  create  a  trust  or  not  But, 
in  the  present  case,  there  is  no  doubt  of  that  intention. 
Here  there  is  the  absolute  undertaking  given  by  the  devisee, 
to  apply  the  money  to  a  particular  design  and  purpose  in- 
dicated by  the  testator;  and  this  case,  therefore,  seems  to 
me  to  fall  rather  within  the  principle  of  another  class  of 
cases  than  within  that  of  precatory  trusts:  I  mean  that 
class  of  cases  which  says,  that,  if  there  be  fraud,  it  lies  on 
the  party  who  has  been  guilty  of  the  fraud  to  sever  the 
disposition  which  is  affected  by  the  fraud  from  that  which 
i^  not  affected  by  the  fraud.  As  for  instance,  in  the 
case  of  a  trustee,  who  has  mixed  up  monies  belonging  to 
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his  trast  with  monies  of  his  own,  the  onus  is  on  him  to 
distinguish  that  part  which  is  affected  by  the  trust  from 
the  part  which  is  not  affected  by  the  trust ;  and  if  he  fails 
in  making  that  distinction,  to  the  extent  he  so  fails  the 
Court  holds  the  property  to  be  bound  by  the  trust:  and 
so  in  the  present  case,  I  am  disposed  to  think  the  effect 
of  there  being  any  uncertainty  (if  there  be  any)  as  to  the 
portion  of  the  property  which  was  intended  to  be  bound 
by  this  trust,  would  be  to  throw  on  the  Defendants  the 
onus  of  distinguishing  that  which  was  to  be  bound  bj 
the  trust  from  that  which  is  alleged  to  be  unaffected  by 
it  On  this  part  of  the  case,  I  am  of  opinion  that  there  is 
a  trust  sufficiently  proved. 

With  respect  to  the  object  of  the  trust,  I  think  it  is 
proved  sufficiently,*that  the  trust  attempted  to  be  created 
was  either  illegal  or  charitable.  But,  supposing  it  is  not 
proved  that  the  trust  was  illegal  or  charitable,  still  it  is 
clear  that  the  devise  was  made  to  these  Defendants,  for 
the  purpose  of  holding  it  upon  trust;  and,  being  held  by 
them  on  trust,  the  result,  as  I  conceive,  is,  that  they  can- 
not take  beneficially  in  any  view  of  the  case. 

I  am  of  opinion,  therefore,  that  there  must  be  a  declara- 
tion, that,  it  appearing  by  the  evidence  that  the  residuary 
prpperty  was  given  to  these  Defendants  upon  trusts,  which, 
as  to  the  monies  arising  from  the  sale  of  the  freehold  and 
leasehold  estates,  could  not  by  law  take  effect,  those  dispo- 
sitions, so  far  as  they  relate  to  the  respective  monies  to 
arise  from  the  sale  of  the  freehold  and  leasehold  estates, 
are  void;  and  that  the  Defendants,  the  Jacksons,  are  trus- 
tees for  the  heir-at-law  and  next  of  kin  of  the  testator  in 
respect  of  monies  arising  from  those  dispositions. 

There  remains  then  a  question  arising  between  the 
next  of  kin  and  the  Attorney-General  as  to  the  pure  per- 
sonalty.     Now,  on  looking   at   the  evidence,  I  am  not 
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quite  satisfied  on  the  question  which  has  been  raised  of 
the  nature  of  the  doctrines  of  Socialism.  What  is  said  on 
that  subfect  is  this,  that  the  leading  principle  of  the  society 
or  sect  is,  ''  to  establish  a  new  system,  called  the  rational 
s^em  of  society,  derived  solely  from  nature  and  expe- 
rience, and  ultimately  to  terminate  all  existing  religions, 
gpremments,  laws,  and  institutiona''  Now  those  are  stated 
to  be  the  doctrines  of  Socialism  as  propounded  by  Robert 
Owen;  but  whether  this  testator  was  clearly  referring  to  the 
doctrines  of  Socialism  as  propounded  by  Robert  Owen,  or 
not,  rests,  I  think,  on  rather  loose  evidence ;  for  all  the  evi- 
dence that  I  have  been  able  to  find  on  the  point  is,  that  Mr. 
Bray  says,  "  that  the  instructions  which  he  received  from 
the  testator  were  declaratory  of  his  intention  of  establish- 
ing a  school  for  the  education  of  children  in  the  doctrines 
of  Socialism,  and,  so  far  as  I  recollect,  according  to  the 
principles  of  Robert  Owen."  Whether  there  be  any  doc- 
trines of  Socialism  other  than  the  doctrines  of  Socialism 
founded  by  Robert  Owen,  and  what  such  other  doctrines  of 
Socialism  are,  I  do  not  know.  At  all  events,  there  is  a 
sufficient  case  for  inquiry  on  this  point;  and  I  think,  more- 
oTer,  that  the  case  is  a  proper  one  on  which  to  direct  the 
inquiry,  inasmuch  as  the  matter  is  not  in  issue  between 
thtAttorney-Oeneral  and  the  Plaintiff,  and  therefore  there 
is  nothing  in  truth  on  which  I  could  adjudicate  as  be- 
tween them  on  the  question  whether  the  property  is  given 
on  an  illegal  or  on  a  charitable  trust. 


1868. 


JudffmenL 


The  will  contains  no  trust  for  the  payment  of  debts. 
The  words  are:  *'all  the  rest  and  residue  of  my  freehold 
&nd  leasehold  property,  stock  in  trade,  household  furniture 
and  effects,  whatsoever  and  wheresoever,"  upon  trust  to  sell, 
and  receive  the  money  to  arise  from  such  sale,  "  and  stand 
and  be  possessed  thereof,  in  trust  to  pay  and  discharge  the 
legacies  hereinafter  by  me  given  and  bequeathed."  The 
debts  therefore  will  not  fall  on  the  freehold  estate.     The 
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1862.  declaration  will  be,  that  the  funeral  and  testamentary  ex- 
penses and  debts  be  paid  pro  rat&  out  of  the  pure  personal 
estate  and  personalty  affected  with  land,  and  that  the  1^- 
cies  be  paid  pro  rat&  out  of  the  freehold,  leasehold,  and 
Judgment,  personal  estate.  It  must  be  referred  to  the  Master  to  take 
an  account  of  the  freehold,  leasehold,  and  personal  estate, 
distinguishing  all  parts  of  the  personal  estate  which  by 
law  could  not  be  given  for  charitable  purposes;  and  then 
to  take  also  the  usual  account  of  the  testator's  funeral  and 
testamentary  expenses  and  debts.  The  Master  will  take 
an  account  of  the  rents  and  profits  which  have  been  re- 
ceived, and  inquire  what  would  be  the  proper  proportion 
of  the  debts  and  of  the  legacies  to  be  paid  out  of  the  three 
several  properties  according  to  those  declarations.  And  he 
will  also  inquire  what  are  the  doctrines  of  Socialism  re- 
ferred to  by  the  testator.  And  further  directions  and  costs 
will  be  reserved. 
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1862. 
Dee.  2fid^Zrdf 

FORDHAM  V.  WALLI&  4Mcfca<A. 

1853. 

CREDITOR'S  bill  for  the  administration  of  the  real  Thetettetorde- 
and  personal  estate  of  George  Starkins,  deceased.    The  ^1^*^^^ 
Plaintifls  were  the  executors  o{  Edward  King  Fordham;  teeiforAei»y- 

ment  of  hu 

and  the  debt  on  which  the  suit  was  founded  was  claimed  debti,  ud  mp- 
to  be  due  upon  a  joint  and  several  promissory  note  of  [^  tnutoM 

hit  ezecnton, 
and  deviled 
edcf  ettites  in  Tirioni  portiona,  lome  to  the  Mine  tnuteet  iot  the  lepante  ase  of  married  women  for 
life  vith  remainden  over,  others  to  deritees  in  fee,  and  othen  to  doTiieet  for  life  with  remaindert  orer 
a  tail,  and  of  tome  of  which  ettatet  the  tettator  created  termt  for  raiting  tpedfic  tumt  of  money,  and 
ctben  he  cfaaiged  with  legacies  and  annnitiet.  The  tettator  died  in  January,  1 843.  On  a  hill  filed  in 
AifM,  1849,  hy  the  payee  of  a  promittory  note  made  hy  the  tettator  (on  which  it  wat  proTed 
Gat  inteRst  had  hecn  paid  hy  the  executort  up  to  1847),  for  payment  of  the  note  out  of  the  real 
a  wfO  at  the  penonal  estate,  againtt  the  executort  and  tnuteet,  tome  of  whom  were  intolrent, 
iBBDst  the  reiiduary  legateet  who  had  received  paymentt  on  account  of  their  retiduary  tharet«  and 
iBiaftt  the  parties  heneficially  interetted  in  the  real  ettate,  of  whom  tome  tet  up  the  Statute  of  Ld* 
&tatuDs  in  har  of  the  demand,  tome  omitted  to  do  to,  and  othert  were  oat  of  the  jnritdiction : — 
HtHr- 

Vox  payment  of  interett  it  an  acknowledgment  of  a  debt;  and,  npoo  a  general  acknowledgment 
^a  debt  where  nothing  it  taid  to  prevent  it,  a  general  promite  to  pay  it  to  be  implied :  and  tuch  an 
kkwrwledgment  made  by  a  party  filling  the  two  charaetera  of  beneficial  devitee  and  executor,  will 
^  ittribatod  to  both  chaiactert  and  not  to  one  only,  for  the  moral  obligation  doet  not  attach  mora 
to  QM  cbaracter  than  to  the  other.  But  it  it  otherwite  where  tRe  chaiactert  held  by  the  party  are  en- 
tinlj  distinct,  at  where  he  it  penonally  liable  at  debtor,  and  it  antweiable  alto  in  the  character  of 
execator  or  trnttee  of  another;  for  he  then  repretentt  two  pertont,  and  the  quettion  in  tuch  a  caae 
u  by  vkom  the  promite  it  made,  and  not  what  it  itt  extent  or  effect. 

That  the  payment  of  interett  of  a  debt  of  the  tettator  by  hit  executort,  they  being  alto  tnitteet  of 
^  rod  estate  not  subjected  by  the  will  to  debtt,  did  not  necettarily  keep  the  debt  alive  at  againtt 
neb  real  estate,  for,  although  the  executon  and  trutteet  were  the  tame  pertont,  they  filled  diffor- 
nt  cfaancten;  and  where  the  payment  wat  made  by  them  in  the  character  of  executon  only,  the 
'al  wtate  was  not  affected  by  it. 

That  the  creditor  wat  entitled  to  a  decree  at  againtt  the  partiet  beneficially  interetted  in  the  real 
estate  who  had  omitted  to  chum  the  benefit  of  the  Statute  of  Limitationt. 

That  the  heir  or  devisect  of  the  real  ettate  of  a  tettator  might  themtelvet  take  proceedingt  for  te- 
mriag  the  due  application  of  the  pert<mal  ettate  in  the  payment  of  the  debtt,  and  in  exoneration  of 
^  real  ettate;  and  that  they  cannot,  therefore,  after  a  lapte  of  time,  tuccettfiilly  retitt  the  ckim  of 
» creditor,  at  againtt  the  real  ettate,  on  the  ground  of  hit  lachet  in  not  tuing  earlier  for  the  reco- 
very of  the  debt. 

That  the  demand  of  a  timple  contract  creditor  at  againtt  the  real  ettate  of  a  tettator,  which  would 
^nriie  be  baned  by  the  Statute  of  Limitations,  wat  not  kept  alive  to  at  to  preclude  the  opera- 
tion of  the  itatote,  by  the  effect  of  any  right,  which  might  exitt  or  might  have  exitted  among  the 
parties,  to  have  the  attett  of  the  tettator  marshalled. 

That  paymentt  by  executon  to  retiduary  legateet,  whiltt  the  debtt  of  the  tettator  remained  un- 
pud,  VKia'hmch  of  trust;  and  that,  the  debto  having  been  kept  alive  againtt  the  executort,  the  tta- 
tute  was  no  bar  to  the  ckdra  of  the  creditor,  at  against  the  residuary  legatees,  to  the  extent  of  their 
interest  in  the  residue,  and  they  must  therefore  refund  the  monies  they  had  received  on  account  of 

<^  e«tote. 
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StatemenL 


Oearge  Starkina  and  Oeorge  Starkins  WaUiSy  dated  the  14tb 
of  November,  1826,  for  the  sum  of  2000{.  and  interest 

Oeorge  Starkins,  hj  his  will,  dated  the  18th  of  October, 
1837,  devised  certain  estates,  called  White's  and  Ooies 
farms,  to  Oeorge  Starkins  WaUis,  Frederick  Chaplin^  and 
Frederick  Woodham  Nash,  to  the  use  of  those  three  par- 
ties during  the  life  of  Sarah  Wedd,  the  wife  of  Charles 
Wedd,  in  trust  for  her  separate  use,  with  remainder,  as  to 
Gate's  farm,  to  Sarah^  the  wife  of  Thomas  Chaplin,  for  her 
life,  with  remainder  to  her  in  tail,  remainder  to  her  ap- 
pointment by  will,  and  in  default  to  Sarah  Chaplin  her- 
self in  fee;  and,  as  to  White's  farm,  with  remainder  to  the 
children  of  the  said  Sarah  Wedd  (except  the  said  SanA 
Chaplin  and  except  Elizabeth  Chaplin)  in  tail,  with  re- 
mainder to  such  uses  as  Sarah  Wedd  hj  will  should  ^f- 
point,  with  remainder  to  Sarah  Wedd  in  fee.  He  then 
devised  two  other  farms,  called  the  High  Lover  farm  and 
the  Hogg's  farm ; — ^as  to  the  High  Laver  farm,  to  George 
Starkins  WaUis  for  life,  with  remainder  as  to  one  moiety 
to  Frederick  Chaplin  and  Frederick  Woodham  Nash,  dur- 
ing the  life  of  Aim  the  wife  of  Joseph  Ellis,  afterwards 
Ann  Wright,  the  wife  of  A.  Wright,  in  trust  for  her  sepa- 
rate use,  with  remainder  to  her  children  in  tail,  with  re- 
mainder to  the  uses  declared  of  the  other  moiety  in  favour 
of  Sarah  the  wife  of  Thomas  Hacker  Boddy,  and  to  her 
children,  with  an  ultimate  remainder  to  the  right  heirs 
of  the  survivor  of  Ann  Ellis  and  Sarah  Boddy;  and,  as 
to  the  other  moiety,  he  devised  it  to  Chaplin  and  /. 
W.  Nash,  during  the  life  of  Sarah  Boddy,  for  her  sepa- 
rate use,  with  remainder  to  her  children  in  tail,  with 
remainder  to  the  same  uses  as  he  had  before  declared 
of  the  other  moiety  in  favour  of  Ann  Wright  and  to 
her  children,  and  with  an  ultimate  remainder  also  to 
the  right  heirs  of  the  survivor  of  Ann  Wright  and  Sarah 
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Boddy.  He  then  deyised  the  other  fann,  called  Hog^B  1868. 
fium:  and  first  charged  it  with  an  annuity  of  1002. 
to  James  Inkersde;  and  subject  thereto^  he  gave  it  to 
Frederick  Woodham  Nask  for  a  term  of  1000  years,  with 
remainder  as  to  one-half  to  Th(ym(i8  InkersoU  for  life, 
with  remainder  to  the  children  of  Thomas  Iidcsrsole  in 
t&il,  with  remainder  to  his  appointment  by  will,  and  with 
an  ultimate  remainder  to  John  Inkersole  in  fee;  and  the 
other  half  the  testator  gave  to  John  Inkersole  for  life,  with 
remainder  to  the  children  of  J(An  Inkersole  in  fee,  re- 
mamder  to  John  Inkersole* s  appointment  in  fee.  And  the 
testator  declared  the  trusts  of  the  term  of  1000  years  vest- 
ed in  Nash  to  be  for  the  purpose  of  raising  a  sum  of  20002L 
for  Mrs.  CoUier^  and  another  sum  of  20WL  for  Mrs.  Chees- 
man.  He  appointed  Chaplin  trustee  to  preserve  contin- 
gent remainders,  and  gave  a  leasing  power  to  the  tenants 
for  life,  and  to  the  trustees,  WaUiSy  Chaplin^  and  Nath^ 
during  the  minorities,  with  directions  for  maintenance. 
He  then  dealt  with  three  other  estates,  called  the  Bishop 
Stortford  estate,  the  WaUasea  Jdand  estate,  and  the 
Elsenham  estate.  He  charged  those  estates  with  debts 
and  legacies,  giving  directions  first  as  to  the  Bishop  Stori- 
ford  estate,  then  as  to  the  Walhsea  Island  estate,  then 
as  to  the  Elsenham  estate,  that  they  should  be  applied  in 
payment  of  his  debts;  and,  subject  to  the  chaige  of  the 
debts,  he  gave  one-half  of  all  those  estates  to  Oeorge  Star- 
kins  WaUis  in  fee,  and  the  other  half  to  the  children  of 
Ann  Inkersole  except  James  Inkersole;  and  then  he  dealt 
with  a  house  in  his  own  occupation  in  Bishop  Stoi-t/ord, 
which  he  gave  to  Chaplin  in  fee,  giving  him  also  the  pro- 
perty in  that  house ;  and  he  gave  him  the  power  to  pur- 
chase the  other  property  in  Bishop  Stortford,  The  testa- 
tor then  gave  certain  legacies,  and  bequeathed  the  residue 
of  his  personal  estate,  one  half  to  Oeorge  Starkins  fVaUis, 
and  the  other  half  to  the  children  of -4  nn  Inkersole  (ex- 
cept Jamc«  Inkersole);  and  he  appointed  WaUis,  Chaplin, 
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and  Ncuh  to  be  his  ezecutora  By  a  codicil,  the  testator 
gaye  another  part  of  the  estate  in  Bishop  Stortfbrd  to 
Chaplin  in  fee;  and  by  another  codicil  he  gave  further 
l^acie& 

The  testator  died  on  the  22nd  of  January,  1843. 

The  bill  was  filed  in  August,  1849.   The  Defendants  were 
WaUis,  Chaplin^  and  Nash^  the  executors  of  the  testator,  and 
the  parties  beneficially  interested  under  the  devises  and 
residuary  bequests  contained  in  his  will    The  Defendant 
Chaplin  had  become  bankrupt,  and  the  Defendants  WaUis 
and  Nash  were  represented  to  be  insolvent    All  the  re&I  es- 
tates by  the  will  charged  with  the  payment  of  debts  had  been 
sold,  and  large  payments  had  been  made  by  the  executors 
to  the  residuary  legatees.    And  the  bill  prayed,  in  addition 
to  the  usual  accounts  of  the  debts,  of  the  personal  estate, 
and  of  the  proceeds  of  the  estates  charged  with  the  debts, 
a  decree  against  the  executors  for  wilful  default;  and  that 
special  inquiries  might  be  directed,  for  the  purpose  of  as- 
certaining the  liabilities  of  the  executors  respectively,  hj 
reason  of  such  wilful  default,  for  the  monies  which  should 
be  found  due  from  the  others  or  other  of  them  to  the 
estate  of  the  testator;  and  that  special  inquiries  might  also 
be  directed,  for  the  purpose  of  ascertaining  the  ability  of 
the  last-named  Defendants  respectively  to  make  good  the 
monies  for  which  they  should  be  found  liable;  and  that 
WaUis  and  Nash  might  be  appointed  by  the  Court,  to  prove 
against  the  estate  of  Chaplin  for  the  money  which  should 
be  so  found  due  from  him,  and  that  the  monies  which 
should  be  recovered  might  be  applied  in  a  due  course  of 
administration  in  payment  of  the  testator's  debts;  and  in 
case  the  same  should  be  found  insufficient  for  the  purpose, 
then  that  an  account  might  be  taken  of  the  monies  paid 
to  the  residuary  legatees,  and  that  they  might  be  respect- 
ively ordered  to  refund  such  monies,  and  that  those  monies 
might  be  applied  in  a  due  course  of  administration  in 
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pftyment  of  the  testators  debts;  and  in  case  those  monies 
also  should  be  found  insufficient,  then  that  an  account 
might  be  taken  of  all  the  real  estate  of  the  testator  other 
than  the  estate  hj  the  will  charged  with  the  payment  of 
his  debts,  and  of  the  rents  and  profits  thereof,  which  had 
been  received  hj  the  Defendants;  and  that  the  deficiency 
might  be  raised  and  paid  out  of  the  rents  and  profits  of  the 
real  estate,  and  hj  a  sale  of  a  competent  part  thereof;  and 
for  a  receiver  in  the  meantime. 

All  the  Defendants  to  the  bill  set  up  the  Statute  of  Li- 
mitations, except  the  executors  and  the  Defendants  Cheese- 
fnan  and  wife  and  the  trustees  of  their  settlement,  who 
were  interested  in  one  of  the  sums  of  20001.  given  by  the 
Till  The  evidence  in  the  cause  consisted  only  of  the 
proof  of  the  promissory  note  by  a  witness  named  Thumelly 
who  also  stated,  that  there  had  been  paid  through  his 
house  of  business,  as  the  agents  and  on  the  behalf  of  the 
executors,  to  Edward  King  Fordham,  in  respect  of  interest 
on  the  sum  of  20002.  secured  by  the  promissory  note,  the 
sums  following,  viz.  lOOt  on  the  29th  of  November,  1843, 
for  one  year's  interest,  194i  3s.  4d  on  the  18th  of  August, 
1846,  for  two  years'  interest  less  property  tax,  972^  Is.  Sd, 
on  the  13th  of  January,  1847,  for  one  year's  interest  less 
property  tax,  and  the  like  sum  on  the  1st  of  December, 
1S47.  The  witness  stated  that  the  means  of  making  the 
three  first  payments  were  remitted  to  him  or  his  house  of 
business  by  the  Defendant  GhapUn,  one  of  the  executors; 
and  that  the  last  of  the  payments  was  made  out  of  money 
in  the  hands  of  his  partner  and  himself,  belonging  to  the 
testator's  estate;  and  the  payments  were  accepted  in  sa- 
tisfaction of  the  interest  due  on  the  produced  note  up  to 
the  respective  periods  to  which  the  pajrment  in  each  case 
purported  to  extend.  Some  of  the  devisees  were  also 
proved  to  be  out  of  the  jurisdiction. 


222 


CASES  IN  CHANCERY. 


1863. 


Jr^wmenL 


Sir  W.  P.  ffbod  and  Mr.  A.  Smith  for  the  PlMntiffs.— In 
addition  to  the  grounds  on  which  the  Court  proceeded,  as 
against  the  several  Defendants,  and  which  will  be  found 
in  the  judgment,  it  was  argued,  on  behalf  of  the  Plaintiffs, 
that  the  payment  of  interest  by  the  trustees  of  the  real 
estate  should  be  regarded  as  the  performance  of  a  duty  to 
which  the  estate  was  liable,  and,  therefore,  to  have  been 
made  on  behalf  of  their  cestuis  que  trustent;  and  that  the 
debt  was  thus  kept  alive  against  either  the  fee  or  the  life  in- 
terest in  these  estates:  Lord  St.  John  v.  Boughtonip),  Toji  v. 
Stephenson  (6),  Francis  v.  Or  over  (c),  Wynne  v.  Styan  (d) ;  and 
that  even  as  against  the  Defendants  interested  in  the  real 
estate,  who  had  set  up  the  Statute  of  Limitations  in  bar  of 
the  claim  of  the  Plaintiffs,  the  other  Defendants  would  be 
entitled  to  contribution  against  them  in  respect  of  any  debt 
of  the  testator  which  they  might  be  compelled  to  pay; 
and  that  the  Plaintiffs  could  enforce  this  right  of  contri- 
bution among  the  Defendants:  Braithtuaite  t.  Britain {e)y 
Winter  v.  Innea  If):   that  the  Plaintiflfe  were  also  enti- 
tled to  have  the  assets,  which  became  applicable  to  the 
payment  of  debts  by  virtue  of  the  charge  in  the  will  or 
otherwise,  marshalled  in  their  favour:    Vickers  v.  Oli- 
ver (^),  Oibba  V.  Ougier  (A),  Ellard  v.  Cooper  (t),  Hughes  v. 
Wynne  (k).     Upon  the  cases  of  Putnam  v.  Bates  (I),  and 
Broddehurst  v.  Jessop  (m),  comments  were  made  to  the  ef- 
fect mentioned  in  the  judgment  (n).     They  mentioned  also 
Whitcomb  V.  Whiting  (o),  on  the  effect  of  part  payment  by 
one  of  several  persons  jointly  and  severally  liable.    That 
the  argument  as  to  the  laches  of  the  Plaintiffs  was  pre- 


(a)  9  Sim.  219. 

(b)  1  De  O.,  Mac.,  &  G.  28. 

(c)  5  Hare,  39. 

(d)  2  Ph.  303. 
(«)  1  Keen,  206. 
(/)4My.&Cr.  101. 
(g)  1  Y.  &  C.  C.  C.  211. 
(A)  12  Yes.  413. 


(0  1  Ir.ChancRep.  376(1852). 

(k)  T.  &  R  307. 

(0  3  Bubs.  188.  See  the  ob- 
servationB  on  this  case,  infra,  pp. 
226,  227,  228. 

(m)  7  Sim.  438. 

(n)  Infra,  pp.  227,  228. 

^o)  1  Smith's  Lead.  Gas.  318. 
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eluded  by  the  fact,  that  the  parties  interested  in  the  real 
estate  might  have  themselves  filed  a  bill  to  procure  a  due 
administTation  of  the  personal  estate,  and  thus  an  exone- 
ration of  the  real:  Dinniny  r.  Henderson  (a).  With  re- 
ference to  the  claim  against  the  residuary  legatees,  re- 
qairing  them  to  refund  the  monies  they  had  received, 
Mar<^  V.  Rusaeil  (6)  and  OiUespie  v.  Alexander  (c)  were 
cited. 

Mr.  RoU,  Mr.  Ehnsley,  Mr.  Olasee,  Mr.  Craig,  Mr.  Faber, 
Mr.  a  Barbel,  Mr.  Smythe,  Mr.  J,  H.  Palmer,  and  Mr. 
?mr,  for  the  several  Defendants. 

The  arguments  in  opposition  to  the  title  of  the  Plaintiff 
to  relief  as  against  the  devisees  and  parties  beneficially  in- 
terested in  the  real  estate  are  condensed  and  stated  in 
the  judgment  The  following  authorities  were  cited  on 
behalf  of  the  Defendants : — On  the  argument  that  payments 
of  interest  by  the  trustees  and  executors  would  not  keep 
the  debt  alive  against  the  cestuis  que  trustent: — DaviesY. 
towards  (d),  Atkins  v.  Tredgold  (e\  Scholey  v.  WaUon  (/), 
Slater  v.  Lawson  {g\  TuUock  v.  Dunn  (h).  That  the  pay- 
ments made  by  the  executors  were  not  in  their  nature 
sufficient  to  found  a  new  promise,  to  revive  the  debt  as 
apunst  the  real  estate:  Ifeve  v.  Hollands  (i),  Smith  v. 
Thome  (i),  A'Court  v.  Cross  (I).  That  payments  made  by 
one  in  his  character  of  executor,  would  not  amount  to  an 
^knowledgment  on  which  to  charge  the  beneficial  inter- 
ests which  such  executor  took  as  devisee ;  and  that  the  rule 
^  to  joint  contractors  did  not  apply  after  the  death  of  one, 
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(a)  2  CoU.  330. 
r6)3My.&Cr.31. 
(c)  3  Rnfls.  130. 
{d)  7  Exch.  22. 
W2B.&C.23. 
(/)12M.&W.610. 
(9)  lE&Ad.396. 


(A)  Ry.  &M0.416. 

(0  Queen'BBench,  16th April, 
1852.    See  16  Jar.  933. 

(k)  Exch.  Cham.,  14th  Feb., 
1852.    See  16  Jar.  332. 

(0  3  Bing.  329. 
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as  between  his  representatives  and  the  survivor:  Way  r. 
Bassett  (a).  On  the  argument  as  to  marshalling:  BuAyi. 
Seymour  (b).  That  if  there  had  been  at  one  time  a  suffi- 
cient personal  estate  which  the  executors  had  not  dulf 
applied,  the  Court  would  not,  after  the  time  limited  by  the 
statute  had  elapsed,  revive  the  debt  against  the  real  es- 
tate :  Burke  v.  Jones  (c),  Bateman  v.  Finder  (d). — They 
also  referred  to  Ball  v.  Harris  (e),  and  Spademan  v.  Tim- 
^^^  (/)•  -^^^  that  the  Defendants  who  had  not  in  terms 
claimed  the  benefit  of  the  statute,  had  yet,  by  their  denial 
of  the  claim  made  against  them,  substantially  relied  upon 
the  statute;  and  the  Court  would  not  in  &uch  a  case  de- 
prive  them  of  the  benefit  of  that  defence:  Cummins  v. 
Adams  {g)  was  cited. 


JudffmenL      ViOE-ChaKCELLOB  : — 

In  order  to  arrive  at  a  satisfactory  conclusion  in  this 
case,  it  is  necessary,  I  think,  to  consider  it  separately  with 
reference  to  the  several  Defendants;  and,  first,  with  respect 
to  the  executors.  The  Statute  of  Limitations  not  being 
set  up,  there  can  be  no  doubt  that  the  Plaintiflb  are  en- 
titled, as  against  them,  to  the  usual  accounts  of  the  per- 
sonal estate,  and  of  the  rents,  profits,  and  proceeds  of  the 
real  estates,  charged  with  the  payment  of  the  debts.  It 
was  contended,  however,  on  the  part  of  the  Defendant 
Oeorge  Starkins  Wallis,  one  of  the  executors  (and  the  same 
argument  would  seem  to  apply  on  the  part  of  the  Defend- 
ant Chaplin  and  his  assignees),  that  the  acknowledgment 
of  the  debt  being  by  the  payment  of  interest,  and  the  pay- 
ment of  interest  being  by  him  and  others  in  the  character 
of  executors,  his  interest  in  the  real  estates,  as  beneficial 


(a)  6  Hare,  65. 
(6)  IJ.  &  L.  627;  Id.  634,  per 
Lord  St.  Leonard*8. 
(c)  2  V.  &  B.  276. 


(d)  3  Q.  B.  674. 

(e)  4My.&Cr.264. 
(/)  S  Sim.  263. 

(^)  2  Ir.  Eq.  Rep  393,  (1840). 
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deTuee,  conid  not  be  affected  by  the  acknowledgment ;  and 
that,  so  far  as  those  interests  were  concerned,  the  statute 
would  be  an  effectual  bar;  but  the  statute  is  not  set  up, 
and  if  it  were,  I  do  not  think  this  argument  could  be 
maintained  either  upon  principle  or  upon  authority. 


To  consider  the  question  upon  principle,  the  bar  of  the 
statute  is  precluded  by  the  payment  of  interest ;  because 
the  payment  of  interest  is  an  acknowledgment  of  the 
debt,  and  the  law  implies  from  the  acknowledgment  of  the 
debt  a  promise  to  pay  it  As  is  said  by  Lord  Tenterden^ 
in  Tanner  v.  Smart  (a),  '^  Upon  a  general  acknowledgment, 
▼here  nothing  is  said  to  prevent  it,  a  general  promise  to 
par  may  and  ought  to  be  implied''  (6) ;  and  this  implied 
promise  rests,  as  I  apprehend,  upon  the  moral  obligation  to 
pay.  How,  then,  is  it  to  be  affected  by  the  circumstance 
of  the  party  by  whom  it  is  made  holding  the  position  both 
of  executor  and  devisee?  Why  is  it  to  be  applied  to  one 
character  rather  than  to  another?  and  why  not  to  both? 
Can  the  moral  obligation  attach  to  him  less  as  beneficial 
devisee  than  as  executor?  It  is  true,  that,  in  cases  where 
the  party  making  the  payment  holds  two  perfectly  different 
characters  (as  if  he  be  debtor  in  his  individual  character 
and  debtor  also  as  executor),  the  Courts  will,  as  in  Atkina 
T.  Trtdgold  (c),  and  Way  v.  Ba89ett(d)^  look  to  the  character 
in  which  he  has  made  the  payment;  but,  in  those  cases, 
although  the  person  is  the  same,  the  characters  which  he 
fills,  and  the  rights  and  liabilities  incident  to  those  char- 
acters, are  in  law  wholly  different  It  is,  in  fact,  the  case 
of  two  persons,  and  it  is  necessary  therefore  to  distinguish 
them.  The  question  in  those  cases,  in  truth,  is,  by  whom 
the  promise  is  made,  not  what  is  the  extent  or  effect  of 
the  promise. 


(a)6B.&C.603. 
(h)  Id.  009. 

VOLX. 


{e)  2B.&C.23. 
(d)  fi  Hare,  55. 


H.  W. 
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I  think,  therefore,  that,  upon  principle,  the  distinction 
thus  attempted  on  the  part  of  the  Defendant  TH/aBis  cm- 
not  be  maintained,  and  that  to  the  extent  of  his  interest 
in  the  real  estates  the  statute  cannot  operate  as  a  bar;  and 
the  case  of  Putman  v.  Bates,  though  not  decisive  upon  the 
point,  seems  to  favour  this  view;  for,  in  that  case,  Mrs. 
Bates's  interest,  both  in  the  real  and  in  the  personal  es- 
tate, irere  held  to  be  affected.  The  same  principle  must, 
I  think,  govern  the  case  as  to  the  estates  devised  to  the 
Defendant  Chaplin. 


The  next  case  to  be  considered  is,  I  think,  that  of  the 
Defendant  Chesseman  and  wife,  and  their  trustees;  and, 
as  to  these  parties,  the  statute  not  being  set  up,  I  do  not 
see  how  their  interests  in  the  real  estates  can  be  at  all 
protected.  To  the  extent  of  those  interests  there  appears 
to  me  to  be  no  bar. 

We  come  then  to  the  case  of  the  residuary  legatees;  and 
as  to  these  parties  also,  I  am  of  opinion,  that,  so  far  as 
their  interests  in  the  residue  are  concerned,  the  statute 
Aimishes  no  bar.  The  payment  over  to  them  hj  the  ex^ 
eutors,  whilst  the  debts  were  unpaid,  was  an  absolute  and 
unqualified  breach  of  trust.  The  monies  which  have  been 
paid  to  them  were  properly  applicable  to  the  payment  of 
the  testator's  debts,  and  must  have  been  so  applied  if  thej 
had  remained  in  the  hands  of  the  executors;  and,  stand- 
ing as  they  do  in  the  character  of  volunteers,  they  can  be 
in  no  better  position  than  the  parties  by  whom  the  pay- 
ment to  them  was  made.  There  must  be  an  account, 
therefore,  of  the  monies  paid  over  to  those  parties. 


The  parties  whose  case  is  next  to  be  dealt  with  are  the 
devisees  of  Oaies'  and  White's  farms.  These  farms  are  de- 
vised to  the  three  executors  during  the  life  of  Sarah  Wedd, 
in  trust  for  her,  with  remainder  to  uses  in  favour  of  her  chil- 
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dren  and  grandchildren;  axidSanJi  Weddaxid  all  the  par- 
ties interested  in  remainder  have  claimed  the  benefit  of 
the  statute.  The  Plaintiffs  being  pressed  on  this  part  of 
their  case  by  the  weight  of  the  decision  in  PtUman  v.  BateSj 
denied  the  authority  of  that  case,  and  insisted  that  it  was 
foonded  on  an  erroneous  analogy,  and  was  contravened  by 
the  case  of  Broddekwst  v.  Jeasop  (a).  They  relied  upon 
part  of  the  estates  of  the  testator  being  charged  with  his 
debts,  and  upon  the  rights  of  simple  contract  creditors  to 
marshal  assets,  insisting  that,  according  to  Htighes  t. 
WyMie(b)y  creditors  were  not  bound  to  come  forward  so 
long  as  they  had  a  trustee  to  pay  them ;  and  that,  according 
to  Vickera  v.  Oliver  (c),  simple  contract  debts  were  kept 
dire  for  twenty  years  by  the  right  to  marshal;  they  also 
insisted,  that,  the  executors  being  trustees  of  the  life  estate 
and  having  paid  the  interest,  the  debt  was  kept  alive 
IB  to  the  fee,  or  at  all  events  as  to  the  life  interest;  and 
they  contended,  that,  if  they  established  their  claim  against 
any  part  of  the  testator's  estates,  there  would  be  a  right  of 
contiibution  on  the  part  of  the  devisees  of  those  estates 
against  the  remaining  estates,  which  would  give  them  a 
title  against  those  estates  also.  The  Defendants,  on  the 
other  hand,  disputed  all  these  points,  and  they  mainly  re- 
lied on  the  case  of  Puiman  v.  Bates.  They  fortified  their 
positions  by  arguments  deduced  from  the  doctrine  now  es- 
tablished at  law,  that  the  acknowledgment  of  a  debt  ope- 
rates by  way  of  a  new  promise ;  and  they  also  relied  strongly 
on  the  laches  of  the  Plaintiffs. 


1868. 

FOBDHAM 

Wallis. 
JudffmemL 


I  will  first  consider  the  case  of  PtUma/n  v.  Bates.  That 
case,  if,  as  was  said  in  argument,  it  has  not  been  followed, 
bas  certainly  been  recognised,  and  has  clearly  not  been 
OYerruled.  The  utmost  which  has  been  said  against  its 
authority  is,  that  othet  considerations  might  in  future 


(a)  7  Sim.  438. 


(6)  T.  &  B.  307. 
q2 


(c)lY.  &C.C.C.211. 
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A  dftlit  if  not 
to  be  kept  aliTe 
against  one 
party  by  the 
adsunion  of 
another,  except 
in  caieiof  eon- 
tinning  joint 
oontzact. 


Theexiitence 
or  non-eziit- 
enee  of  the  de- 
mand depend! 
upon  the  act  of 
thepenon^and 
not  upon  Uie 
reUtive  liability 
«f  the  property. 


cases  be  necessary  to  be  attended  to.  It  has  stood  for 
upwards  of  twenty-five  years,  and  it  would  require  there- 
fore very  strong  and  convincing  reasons  to  justify  me  in 
departing  from  it,  even  if  I  was  dissatisfied  with  the 
grounds  upon  which  it  rests;  but,  upon  the  best  consider- 
ation which  I  have  been  able  to  give  to  the  subject,  I  am 
not  disposed  to  dissent  from  those  grounds.  The  case  rests 
upon  the  decisions  in  Atkins  v.  Tredgold  (a)  and  Slater  y. 
Lawson  (b),  and  the  principle  of  those  cases  was  this— 
that  one  party  was  not  to  be  bound  by  the  admissions  of 
another,  except  in  cases  of  continuing  joint  contract  This 
principle  is  surely  founded  in  justice.  Apart  from  purely 
legal  considerations,  it  cannot,  I  think,  be  doubted,  that  it 
ought  not  to  be  in  the  power  of  any  person  by  his  admb- 
sions  to  revive  a  right  against  another,  which,  but  for  that 
admission,  would  have  been  wholly  extinguished,  as  was 
the  case  in  ChanndL  v.  Ditchbum  (o).  But  then  it  is  said, 
that  this  principle  ought  not  to  have  been  applied  to  cases 
such  as  PiUman  v.  Bates  and  the  present  case;  that  the 
liability  of  the  real  estate  was  so  connected  with  the  lia- 
bility of  the  personal  estate  as  to  preclude  the  application 
of  the  principle;  but  I  think  that  what  we  have  to  consi- 
der in  these  cases  is,  the  act  of  the  person,  and  not  the  po- 
sition of  the  estate ;  for  the  existence  or  non-existence  of 
the  demand  depends  upon  the  act  of  the  person,  and  not 
upon  the  relative  liability  of  the  property.  I  adopt,  there-  i 
fore,  the  principle  of  Putman  v.  Bates.  i 


It  is  to  be  considered,  then,  whether  the  application  of 
that  case  is  displaced  by  the  other  grounds  on  which  the  I 
Plaintiffs  have  relied.  It  is  said,  that  the  case  was  con- 1 
travened  by  Brocklehurst  v.  Jesaopp,  and  I  admit  that  in  I 
principle  it  is  difiicult  to  distinguish  the  two  cases;  there  i 
it  seems  to  have  been  considered  that  the  debt  would  be  I 


(a)  2  B.  &  C.  23.        (b)  1  B.  &  Ad.  396.         (c)  6  M.  &  W.  494. 
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kept  alive  against  the  personal  estate  by  payments  made 
out  of  the  real  estate;  wbereas,  in  Putmcm  v.  Bates^  the 
debt  was  held  not  to  be  kept  alive  against  the  real  estate 
bj  payments  made  out  of  the  personal;  but  Putman  v. 
Bates  was  not  cited  in  Brockiekurst  v.  Je88opp;  and  what 
fell  from  the  Ckmrt  in  that  case  was  a  dictum  merely,  the 
cue  having  ended  in  inquiries. 

It  is  then  said,  that  this  case  is  to  be  distinguished  by 
the  testator's  haying  charged  part  of  his  estates  with  the 
pajment  of  his  debts;  but  I  think  no  distinction  can  be 
maintained  upon  that  ground,  for  the  testator  has  charged 
odIj  part  of  the  estates;  and  as  to  those  which  are  in 
question,  and  which  are  not  charged,  the  creditors  had 
not,  88  in  Hughes  v.  Wynne,  any  trustee  to  pay  theuL 

It  is  next  said,  that,  under  the  doctrine  of  marshalling, 
the  right  of  the  Plaintiffs  must  be  considered  to  subsist 
for  the  period  of  twenty  years;  and  Vickers  v.  Oliver  and 
tTAig  V.  Ougier  (a)  are  relied  on  upon  that  point  But, 
npon  examining  the  case  of  Vickers  v.  Oliver,  it  will,  I 
think,  be  found  that  the  judgment  does  not  at  all  bear 
ont  the  mar^al  note  as  to  the  simple  contract  creditor 
not  being  barred  by  the  lapse  of  less  than  twenty  years; 
&Qd  in  Buaby  v.  Seymour  (b),  that  case  seems  to  me  to  be 
referred  to  the  true  ground  on  which,  by  the  judgment,  it 
▼as  rested  (c).  And  with  reference  to  the  case  of  Gibba 
^  Ovgier,  it  goes  no  further  than  to  decide  that  the  Court 
^  marshal  the  assets,  although  the  right  to  marshal 
may  not  be  distinctly  raised  by  the  pleadings;  it  does  not 
at  all  affect  the  question  which  arises  in  the  present  case, 
whether  the  Court  will  do  so  at  the  instance  of  a  Plaintiff 
whose  immediate  right  against  the  real  estate  is  barred  by 
the  Statute  of  Limitations.   I  can  find  no  authority  which 
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Wl2Ve8.413.    (6)1J.&L.627.    (c)Id.634,  per  Lord /Sf.Zcomtrrf'*. 
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goes  to  that  extent  Simple  contract  creditors  have  now 
a  direct  right  against  the  real  estate  in  case  of  a  deficiency 
of  the  personal  The/  do  not  require  the  aid  of  this  Court 
to  marshal  the  assets  in  order  to  give  them  a  remedy 
against  the  real  estate;  and  for  whatever  purpose  the  doc- 
trine of  marshalling  may  be  necessary  to  be  kept  on  foot, 
I  do  not  think  that  it  ought  to  be  kept  alive  for  the  pur- 
pose of  giving  indirectly  a  right  which  could  not  be  as- 
serted directly.  The  consequence  would  be,  that,  in  all 
cases  where  there  are  any  specialty  debts,  the  simple  con- 
tract creditors  would  be  entitled  to  sue  the  real  estate  at  any 
time  within  which  the  specialty  creditors  could  have  sued; 
in  effect,  to  create  in  equity  the  same  limitation  as  to  simple 
contract  debts,  as  the  statute  has  prescribed  as  to  special- 
ties. This,  probably,  is  the  point  to  which  the  observa- 
tions upon  VixkeTH  v.  Oliver  made  by  the  late  Lord  Chan- 
cellor in  BuAy  v.  Seymour  were  addressed. 


It  is  then  said,  that,  as  to  the  fee  of  these  estates,  or,  at 
all  events,  as  to  the  life  interest  in  them,  the  Plaintiffs' 
debt  has  been  kept  alive  by  the  payments  of  interest  made 
by  the  executors,  those  executors  being  also  trustees  of 
the  life  estate.  But,  although  the  executors  and  the  trus- 
tees are  .the  same  persons,  they  fill  wholly  different  char- 
acters; and  it  is,  therefore,  as  I  think,  necessary  upon 
this  point  to  examine  the  character  in  which  the  pay- 
ments were  made.  Looking  at  the  evidence  with  that 
view,  I  feel  no  doubt  that  these  payments  were  made  by 
the  executors  in  their  character  of  executors,  and  in  that 
character  only;  and  I  am  of  opinion,  therefore,  that  the 
real  estate  is  not  affected  by  those  payments.  In  this 
view  of  the  subject,  it  is  unnecessary  to  refer  to  the  cases 
which  were  cited  as  to  the  cestuis  que  trustent  being  bound 
by  payments  made  by  their  trustees  (cases,  however,  which 
depended  on  a  different  statute),  or  to  the  question  whe- 
ther payments  of  interest  by  a  tenant  for  life  would  keep 
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aiife  the  debt  against  the  fee;  and  I  therefore  abstain  from        isu. 
giTing  any  opinion  upon  those  points.  fc^mLuA^ 

9k 

The  Plaintiffi  then,  lastly,  rested  their  case  upon  the        .^^ 
li^t  of  contribution.    And  they  relied,  as  to  this  pointy     ^^'^^mnL 
upon  the  cases  of  BraiihufaUe  v.  Britain  (a)  and  WirUer  v. 

Ime8(fi);  but  those  cases  were  cases  of  partnership.    The  timi  p«tK. 

simple  question,  whether  the  estate  of  the  deceased  partr  Zidu^mi^ 

ner  would,  notwithstanding  the  Statute  of  limitations,  J^^ 

continue  liable,  so  long  as  the  remedy  was  not  barred  MitMoftha 

against  the  surviying  partner,  was  not  decided  by  either  of  hk^n  bMn  hM 

those  cases;  and  there  are  peculiar  considerations  arising  ^hich  Um  ite- 

out  of  the  relation  and  authority  of  partners  which  do  not  J!j!JJ^  ^!* 

affect  the  cases  of  joint  and  several  debts  contracted  inde-  uuut  upon  oon- 

tzihntifin  tnm 

pendently  of  partnership.    I  think,  therefore,  that  the  au-  other  iomt  and 
thority  of  those  cases  does  not  reach  the  present    And,  JS^jJ*™©^ 


looking  at  the  question  upon  principle,  I  do  not  see  upon  *5*^J      ^ 
what  ground  parties,  who  might  have  availed  themselves  up  the  lutnte 

.,  -.  Ill  ••  fironi  th^ir  lii^. 

of  the  statute  and  have  neglected  to  do  so,  can  insist  upon  ^mtj  in  mpeot 
contribution  from  other  parties  who  have  set  up  the  sta-  ^^^  "^a^ 
tute,  and  have,  upon  the  footing  of  it,  succeeded  in  repel-  But  whateTw 
ling  the  demand  against  them.     I  think  this  equity  for  contributioii 
contribution  must  be  left  to  be  tried  by  the  parties  whose  SSfentidl  aT 
estates  may  be  made  liable;  and  that  the  Plaintiffs  cannot  ^^^  ^'^' 

^  '  nit  upon  lU 

BQcceed  in  maintaining  their  case  against  the  devisees  of  •ppUcation  m 
those  estates  upon  that  ground.  debton,  who 

have  10  pro- 
tected tfaem- 

The  only  remaining  case  to  be  considered  is,  that  of  the  "^^^ 
parties  interested  under  the  devise  of  Hogg's  Farm,  with 
the  exception  of  Mr.  and  Mrs.  Cheeseman  and  their  trus- 
tees, as  to  whom  I  have  already  disposed  of  the  case.  The 
6ame  principles  which  governed  the  last  case  seem  to  me 
to  govern  this;  and  I  am  of  opinion,  therefore,  that  the 
Plmtiffs'  case  fails  as  to  these  parties  also. 


(a)  1  Keen,  206.  (6)  4  My.  &  Cr.  101. 
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Much  reliance  was  placed  in  the  argument  for  the  De- 
fendants upon  the  laches  of  the  Plaintiffs.  In  the  Tiew 
which  I  have  taken  of  this  case,  it  is  unnecessary  for  me 
to  give  any  opinion  upon  the  effect  of  this  laches;  but  it 
may  be  right  for  me  to  say,  that  I  do  not  at  present  see 
any  sufficient  ground  for  withdrawing  from  the  intima- 
tion which  I  threw  out  during  the  argument,  that  the 
Defendants  would  themselves  have  a  right  to  secure  the 
due  application  of  the  personal  estate ;  and  that  they  could 
not,  therefore,  succeed  against  the  Plaintiffs,  upon  the 
ground  of  their  having  neglected  to  do  sa 

Mr.  and  Mrs.  Boddy  being  out  of  the  jurisdiction,  I  do 
not  think  any  sale  of  Mrs.  Baddy's  life  interest  in  remain- 
der could  in  any  event  be  now  directed;  but,  at  all  events, 
I  can  give  no  such  direction  as  the  case  now  stands,  for  the 
evidence  does  not  shew  when  Mrs.  Boddy  went  abroad ;  and 
I  am  not  satisfied  that  the  statute  might  not,  therefore,  be 
a  bar  in  her  case  also. 


On  the  point  with  regard  to  the  costs  of  the  suit  of  the 
Defendants,  who,  having  claimed  the  benefit  of  the  statute, 
were  dismissed,  the  Viob-Chancellob  said: — 

I  cannot  give  the  costs  against  the  Plaintiffs.  It  was  a 
case  fairly  open  to  argument  I  do  not  think  the  estate 
could  have  been  cleared,  except  by  the  decree  of  the  Court; 
and  these  Defendants,  therefore,  get  that  benefit  from  the 
suit 


jg .     .  Let  the  following  accounts  and  inquiries  be  taken  and  made:  1.  An 

*       acooont  of  what  is  due  to  the  Plaintifb  and  all  other  creditors  of  the 

testator.  2.  Of  the  fiineral  expenses.  3.  Of  the  personal  estate  come 
to  the  hands  of  the  executors.  4.  Of  the  outstanding  personal  estate ; 
and  let  the  personal  estate  be  applied  in  due  course,  &a  5.  Whether 
the  Defendant  F.  Chaplin  was  indebted  to  the  testator  at  his  death; 
and  if  such  debt  bo  to  any  extent  and  under  what  circumstances  un- 
paid.   6.  Whether  the  testator  at  his  death  was  surety  for  the  Defend- 
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iiit(?.^ira^;(partknlan^andwhetherpMdor8tmdoe).  7.Wh&t 
parts  of  the  testator's  real  estate  were  charged  by  his  will  and  oodi- 
cOb  with  the  pajment  of  his  debts  and  funeral  expenses;  what  parts 
lud  been  sold,  mortgaged,  or  incombered  by  the  Defendants  WaUiSj 
NoAy  and  CA^qtUny  or  any  of  them,  and  for  what  consideration  and 
under  what  drcomstances,  and  whether  any  and  which  remain  on- 
lold  8.  Of  the  receipts  of  WaUiij  Niuky  and  Chaplin^  or  any  of  them, 
in  nspect  of  such  sale,  mortgage,  or  incumbrance.  9.  Of  the  rents, 
profiti^  and  produce  of  the  real  estate  so  charged  with  debts,  &a  by 
WaUis^  Jfoikf  and  Chaplin^  or  any  &c.,  up  to  the  sale  thereof.  li- 
bertj  to  the  Plsintifb  to  prove  for  what  might  be  found  due  from 
CkafiUn  under  the  fiat  against  him;  but  the  Plaintifis  are  not  to  re- 
cover any  dividends  in  respect  of  such  proof;  and  let  the  Defendants 
(the  sssigneee)  pay  the  same  into  Court  Let  WaU%$  and  N<uk  an- 
swer personally  what  shall  be  found  due  from  them.  10.  Declare^ 
Unt^  so  fiv  as  may  be  necessary  for  the  payment  of  testator's  debts 
ind  funeral  expenses,  the  several  residuary  legatees  are  liable  to  re* 
fimd  the  monies  received  by  them  respectively  in  respect  of  their 
dures  and  interests  of  and  in  the  residue  of  the  testator's  estate.  1 1 . 
Of  the  monies  so  received  by  the  residuary  legatees  respectively  in 
Kipect  of  such  shares,  &c.;  and  when  the  same  were  so  respectively 
received.  18.  Whether  the  monies  so  received  by  the  residuary  le- 
gatees respectively  can  be  recovered.  Declare  that  the  estates  and 
interests  of  the  Defendants  WaUis  and  Choflin^  and  of  F.  F.  Cheem- 
man  and  Elimbeth  his  wife,  and  of  the  Defendants,  the  trustees  of 
the  settlement  on  their  marriage,  in  the  real  estates  devised  by  the 
wOl  of  the  testator,  and  not  charged  with  the  payment  of  his  debts, 
are  subject  to  the  payment  of  the  testator's  debts  and  funeral  ex- 
penses, and  ought  to  be  applied  in  payment  thereof,  so  fiu*  as  what 
ahall  be  recoverable  from  the  executors  and  from  the  residuary  legar 
gatees  and  the  estate  of  Chaplin  shall  be  insufiBcient  for  that  pur- 
pose. 13.  Of  what  such  estates  and  interests  respectively  consist; 
and  whether  the  same,  or  any,  and  which  of  them,  or  any  and  what 
parts  thereof  respectively,  have  been  sold,  mortgaged,  or  otherwise 
mcumbered  by  the  Defendants  WaUu,  Chaplin,  Cheeseman  and  wife, 
or  any  &c.,  and  when  and  to  whom,  and  for  what  consideration,  and 
under  what  circumstances.  Dismiss  the  bill  as  against  Sarah  Wedd, 
Thomoi  Chaplin,  and  Sarah,  his  wife,  Thomas  Chaplin  the  younger, 
Sarah  Etitabeth  Chaplin,  CharUs  Wedd,  Mary  Stocking  Wedd,  Qwrgt 
Wedd,  Andrew  Wright  and  Ann  his  wife.  Amis  EUis,  and  Francis 
SmUh,  without  costs.  Receiver  of  the  outstanding  personal  estate. 
Beserve  all  questions  as  to  interest  on  monies  received  by  the  resi- 
diutfy  legatees  in  respect  of  their  shares,  &c.  Adjourn  the  further 
hearing.    Liberty  to  apply. 


1858. 


JfuiiKe. 
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Dee.  7th,  8M,  COWMAN  v.  HARRISON. 

d  16th.  Y 
A  gift  of  the  UOHN  BARWI8E,  by  his  will,  dated  in  J  818,  gave  to 
diridaidi,  pro-  ^^  ^^^  Joannoky  during  her  life,  if  she  should  so  long 
S«fto  Miae*^  continue  his  widow,  the  use,  possession,  and  enjoyment  of 
from  the  ihaiei  his  household  goods,  fumiture,  plate,  &c.:  and  after  the 
in  a  pottery,  death  or  second  marriage  of  his  wife,  he  gave  the  same 
^uldl'^llppmg,  ft™o°g  bis  children,  in  such  shares  and  proportions  as  his 
troitrmoniei;  ^ife  might  think  proper  to  will  or  order  the  same  And 
miles,  to  his  the  tcstator  devised  and  bequeathed  the  residue  of  his  real 
forn^nul^  and  personal  estate,  including,  among  other  things,  his 
2^^^"^  shares  in  a  pottery,  ship-building  yard,  shipping,  &c,  to 
port  of  herself  three  trustees,  their  heirs,  executors,  fee,  upon  trust,  to  get 
di«n;aiid,sab-  in  the  personal  estate,  and,  in  the  first  place,  to  pay  his 
^quMto  wd  debts  and  funeral  and  testamentary  expenses,  and  the  costs 
^stt  for  the  q{  executing  the  trusts  of  his  will ;  and  after  payment  there- 
of the  chadren,  of,  in  trust,  to  invest  the  residue,  and  to  permit  and  suffer 
Ks^uMo  tiie  ^  Us  ^^c,  Joanna,  to  have  the  use,  possession,  and  enjoy- 
?y'^Md"th2'itoi-  °*®^*  ^^  ^^  messuage  or  dwelling-house,  garden,  and  pre- 
tator  particular,  miscs  at  Oranby-row.  so  long  as  she  should  choose  to  reside 

ly  recommend* 

ed,  desired,  and  there,  and  also  to  let  and  set  his  real  estate,  and  receive 
wife,  at  his  de-  ^^^  ^^^  ^^^  reuts,  issues,  and  profits  thereof,  and  also 
****^^y  ^^*to  ^^®  yearly  interest,  dividends,  proceeds,  and  profits  to  arise 
diride  or  dis-  from  his  parts  and  shares  in  the  pottery  and  ship-building 
money  Z  pro-  y&rd  at  Whitehaven^  shipping  and  shares  of  ships,  trust 
EarTsated^^m  n^^^^ics,  effects,  and  premises,  and  pay  the  same  from  time 
the  yearly  in-     to  time,  as  and  when  they  should  be  received,  unto  his 

come  therem- 

before  given  to  wife  Joanna,  during  her  life,  if  she  should  so  long  con- 
au'iiSdriSren,  tiuue  his  widow,  and  for  the  maintenance,  education,  and 

in  equal  shares: 

— /feW,  that 

the  attempted  disposition  of  the  savings  of  the  widow  was  in  the  natore  of  a  precatory  gift;  lrat,tbe 

widow  having  taken  a  beneficial  interest,  and  being  empowered  to  spend  the  whole,  there  wss  no 

certainty  of  &e  subject  of  the  gift,  and  no  trust  created  of  the  savings  in  fiivonr  of  the  children;  aod 

that  the  same,  therefore,  belonged  to  the  estate  of  the  vridow. 

A  bill  by  a  legatee,  claiming  under  the  will  of  another  legatee,  who  took  under  the  will  of  the 
original  testator,  bringing  forward  various  claims  against  the  representatives  of  the  original  testatofi 
and  the  representatives  of  the  first  and  second  legatee,  may  be  multifiirious,  although  all  the  dsims 
are  in  some  manner  derived  from,  or  connected  with,  the  estate  of  the  original  testator. 
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suf^rt  of  herself  a&d  his  children,  subject,  neyertheleas,  iS58. 
to  the  proTiso  thereinafter  mentioned.  And  after  certain  cowMAit 
pioyisions  for  the  payment  of  50(ML  each  for  the  adyance- 
ment  of  his  tiro  sons,  Thofnas  and  John^  and  for  the  set- 
tlement of  the  like  sums  of  600L  each  on  his  three  daugh- 
ters, Elizabeth,  Juliana,  and  Joanna,  and  making  some 
specific  devises  and  pecuniary  bequests,  after  the  decease 
or  second  marriage  of  his  wife,  for  the  respective  benefit 
of  his  said  sons  and  daughters,  and  bequeathing  all  the  re- 
sidne  of  his  personal  estate  unto  and  equally  between  and 
amongst  his  said  five  children,  share  and  share  alike,  with 
a  provision  for  survivorship  between  the  sons  in  case  of 
the  death  of  either  of  them  without  leaving  issue  before 
they  came  into  possession  of  the  property  given  to  them; 
and  amongst  the  daughters,  in  case  of  the  death  of  any  of 
them  without  leaving  issue  before  attaining  twenty-five, 
the  testator  particularly  recommended,  desired,  and  direct- 
ed his  wife,  at  her  decease,  by  will  or  otherwise,  to  divide 
or  dispose  of  what  money  or  property  she  might  have  saved 
from  the  yearly  income  thereinbefore  given  to  her,  amongst 
all  his  children  in  equal  shares. 

The  testator  died  in  1827.  Thomas,  the  son,  died  in 
1831,  in  the  lifetime  o{  Joanna,  the  widow,  and  leaving 
John,  the  other  son,  surviving.  John  died  in  1845,  hav- 
ing, by  his  will,  dated  in  1839,  devised  and  bequeathed 
his  real  and  personal  estate  in  trust  for  his  three  sisters 
Elizabeth,  Juliana,  and  Joanna,  for  their  respective  lives, 
with  remainder  to  their  respective  issue,  and,  in  default  of 
issue,  as  they  should  respectively  appoint. 

Joanna,  the  widow,  died  in  1847,  having,  by  her  will, 
made  shortly  before  her  death,  specifically  bequeathed 
various  articles  of  furniture,  plate,  &c.,  to  her  said  daugh- 
ters, giving  the  residue  thereof  to  her  daughter  Elizabeth, 
urith  direction  that  she  should  allow  one-half  of  the  value 
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out  of  her  interest  in  the  general  residuary  estate  in  aug- 
mentation of  the  provisions  for  her  daughter  Joanna;  and 
she  thereby  bequeathed  her  residuary  personal  estate  for 
the  benefit  of  her  daughters  Elisabeth^  Joanna,  and  Juliana, 
and  their  children;  if  no  children,  for  the  survivors  of  the 
daughters. 

Joanna,  the  daughter,  died  in  1849,  having  appointed 
the  Plaintiff  Jane  Cowma/n,  and  the  Defendant  Oeorge 
Bartuise,  her  executrix  and  executor,  and  having  given 
the  Plaintiff  a  beneficial  interest  in  her  estate.  The  bill 
was  filed  in  July,  1851. 

The  Defendants  were  the  executors  of  the  testator  John 
Barwise,  and  his  surviving  children,  and  the  representa- 
tives of  his  deceased  children,  and  also  the  children  of  such 
surviving  and  deceased  children :  and  the  claims  made  by 
the  bill  were,  first,  the  savings  of  the  income  of  Joanna, 
the  widow,  under  the  will  of  the  testator  John  Barwise, 
the  father;  secondly,  the  legacies  ot  Joanna  the  younger, 
under  the  same  will;  thirdly,  shares  of  the  pottery,  as  a 
part  of  the  unadministered  residue  of  the  personal  estate 
of  the  same  testator,  and  also  other  shares  in  the  same 
pottery,  under  a  deed  of  1833,  by  which  additional  shares 
were  acquired  by  the  executors,  on  the  trusts  declared  of 
his  residuary  estate;  fourthly,  a  share  of  the  furniture,  as 
a  specific  bequest  under  the  same  will ;  and,  fifthly,  a  share 
of  the  residuary  estate  of  John  Barwise  the  younger,  un- 
der his  will;  and  in  the  first,  third,  and  fourth  of  these 
claims,  in  addition  to  the  direct  claim  of  Joanna  the 
daughter,  under  the  will  of  the  testator,  the  Plaintiff 
claimed  further  shares  derivatively  under  the  will  o(John 
Bainvise  the  younger. 

The  bill  charged,  that  the  testatrix  Joanna  the  widow^ 
under  the  will  of  John  Barwise  the  father,  was  only  enti- 
tled to  the  plate,  furniture,  and  effects  for  her  life;  and 
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that  the  said  plate,  furniture,  and  effects,  which  had  been 
sold,  as  stated  in  the  bill,  or  a  large  proportion  thereof, 
and  the  articles,  hj  the  will  of  Joanna  the  widow,  pur- 
ported to  be  specifically  bequeathed,  passed  under  and 
were  subject  to  the  trusts  of  the  will  of  John  Barwise  the 
father;  and  that  the  residuary  personal  estate  o( Joanna  the 
widow  consisted  of,  or  was  derived  from,  her  savings,  dur- 
ing her  life  accumulated  and  saved  by  her  out  of  the  rents, 
interest,  and  annual  proceeds  of  the  trust  property,  to 
which  she  became  entitled  during  her  life  under  the  said 
will  of  John  Barwise  the  father;  and  that  such  savings 
and  accumulations  passed  under  and  were  subject  to  the 
trusts  of  his  will,  in  favour  of  his  children;  and  that  two 
messuages  at  Oranby-row,  devised  by  the  will  of  the  widow, 
having  been  purchased  by  monies  out  of  the  savings,  were 
also  subject  to  the  same  trusts. 


1858. 


'  SiatemtnL 


With  the  exception  of  adverting  to  the  point  as  to  mul- 
tifariousnessy  the  only'part  of  the  case  which  is  material 
as  the  subject  of  a  report,  is  that  which  relates  to  the  sav- 
ings of  the  widow. 


Mr.  RoU  and  Mr.  Riddell^  for  the  Plaintiffs,  distinguished 
the  gift  of  savings  from  gifts  of  the  character  of  that  in 
Rosa  V.  R088  (a).  They  relied  on  Surman  v.  Surman  (6), 
in  which,  after  a  gift  to  his  widow  for  her  life,  with  power 
to  apply  it  for  her  own  benefit,  and  in  the  maintenance  of 
his  nephew  and  daughter-in-law,  there  was  a  gift,  upon 
her  decease  or  second  marriage,  of  so  much  as  should  then 
remam,  unto  the  nephew  and  daughter-in-law;  and  it  was 
held,  that  the  remainder  of  the  capital  unapplied  was  well 
limited  over.    They  cited  also  Brigga  v.  Penny  (c).  Bade 


ArgummU, 


(a)  IJ.  &  W.  164.        (P)  6  Madd.  123.        (c)  3  Mac  &  G.  546. 
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V.  Eade  (a\  Woods  v.  Woods  (6),  Longmore  v.  Elcum  (c), 
Raikes  v.  Ward  (d),  Crockett  v.  Crockett  (e). 

Mr.  Bethdl  and  Mr.  0«iom6,  for  the  Defendants  fTam- 
«on,  Fox,  and  Join  and  Eluabeth  Dawson,  cited  Harland  t. 
JWgsr  (/),  cited  in  Horwood  v.  TTes*  (jf)  per  Sir  JbAn  Leack, 
Pushman  v.  FtUiter  (h\  Maiim  y.  Keighley  {%),  Browne  y. 
PatiK  (A),  JSTw^A*  v.  Knight  (t). 


Mr.  IT.  Tf.  Cooper  and  Mr.  Prtmi  for  other  Defendants. 


Judgment      ViCB-ChANCBLLOE  : 


It  appears  bj  the  correspondence  which  is  in  evidence, 
that  it  has  been  agreed  that  no  objection  shall  be  taken 
in  this  suit  on  the  ground  of  multifariousness;  and  I  do 
not  feel  inclined  to  create  anj  difficulty  on  that  ground; 
though  I  have  no  doubt  that  the  suit  is  open  to  that  objec- 
tion, and  that  it  would  be  matter  of  great  difficulty  to  deal 
with  these  multitudinous  claims  in  one  record. 

The  first  question  which  arises,  is  upon  the  right  of  tLe 
children  and  parties  claiming  through  them  under  the  will 
of  John  Barwise  the  father,  to  the  sayings  of  the  income  of 
Joanna  the  widow.  [His  Honour  read  the  material  passages 
of  the  will  as  to  the  sayings,  supra,  p.  235.]  Two  views 
were  put  forward  as  to  the  effect  of  this  clause  with  regard 
to  the  sayings.  The  Plaintiffs  argued,  that  it  was  a  gift  of 
the  income  to  the  widow  for  her  life,  with  a  gift  over  to 
the  children  of  so  much  as  she  might  not  spend,  bringing 


(a)  5  Madd  118. 

(b)  I  My.  &  Cr.  401. 

(c)  2Y.&C.  C.C.  363. 

(d)  1  Hare,  445. 
(«)  2  Ph.  553. 

(/)  1  Bro.  C.  C.  142. 


(^r)  1  a  &  S.  387. 
(A)  3  Vea.  7. 
(0  2Vee.juii.333,531. 
(it)  1  Sim.,  N.  a,  92. 
(0  3  Beav.  148;  S. (7.,  11  C.& 
F.  613. 
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the  case  within  Surman  v.  Surman  (a).  On  the  other  hand, 
the  Defendants  contended,  that  this  was  a  precatory  gift, 
a  gift  made  bj  means  of  a  request  imposed  upon  another, 
to  whom  the  beneficial  interest  is  given.  The  first  thing 
to  be  considered  is,  within  which  class  the  disposition 
fiJls,  which  must  be  determined  by  the  subject  of  the  gift, 
and  the  terms  of  the  bequest.  The  subject  of  the  gift  in 
this  case  is  ^'  savings.''  The  '*  savings"  are  to  be  made  by 
the  widow.  The  amount  of  such  savings  is  dependent  en- 
tirely upon  her.  It  cannot  be  imputed  to  the  testator  that 
be  intended  this  part  of  his  will  as  an  inducement  to  his 
widow  to  spend  the  whole  of  her  income;  and  if  not,  what 
•then  did  he  intend  that  she  should  save?  He  meant  to 
giye  what  she  mi^t  save,  but  what  she  saved  would  de- 
pend entirely  on  her  will  and  pleasture ;  and  so  far  therefore 
u  r^ards  the  subject  of  the  bequest,  it  was  to  be  the  testa- 
tor's gift;  but  whether  there  should  ever  be  anything  upon 
vhich  it  oould  take  effect  depended  upon  the  will  and 
pleasore  of  the  widow.  Then  what  are  the  terms  of  the 
beqaest?  The  widow  is  to  dispose  of  it  by  will  or  other- 
vise.  It  is  under  her  disposition  that  the  children  are  to 
take.  They  take  under  her  disposition,  made  by  the  tes- 
tator's desire,  and  not  under  any  gift  contained  in  his 
vilL  This  is  the  very  nature  of  a  precatory  gift.  It  is 
not  the  case  of  a  gift  to  A.,  with  a  gift  over  of  the  subject 
to  B.;  but  it  falls  within  the  class  of  cases  where  there  is 
a  gift  to  A^  with  a  request  that  he  will  bequeath  it  to  B. 
I  am  of  oiunion,  therefore,  that  this  is  a  precatory  gift. 
The  next  question  is,  whether,  as  a  precatory  gift,  it  is 
good.  The  rule  as  to  such  gifts  is,  that  there  must  be  a 
certainty  of  subject;  and  the  foundation  of  that  rule  stands 
on  very  solid  grounds.  The  right  of  a  donee  to  spend  the 
subject  matter  of  the  gift  is  inconsistent  with  the  nature 
of  a  trust;  and  the  Court  therefore  collects  in  that  case. 


1862. 


(a)  5  Madd.  123. 
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1852.  that  there  can  be  no  intention  to  impose  a  trust.  The 
disposition  is  such,  that,  if  a  trust  were  raised,  it  could  not 
be  enforced;  and  the  Court  therefore  will  not  impute  to 
the  testator  an  intention  to  raise  it.  Independently  of 
Judgment,  principle,  I  think  the  authorities  referred  to  by  the  De- 
fendants decide  the  question,  and  that  the  case  falls  com- 
pletely within  the  class  of  cases  in  which  the  testator 
makes  a  gift  of  so  much  as  shall  be  left  at  the  decease  of 
a  person  to  whom  he  has  given  the  use  of  the  thing  re- 
^  ferred  to. 

It  was  attempted,  on  the  part  of  the  plaintiffs,  to  take 
the  case  out  of  these  authorities  by  reference  to  the  pre- 
vious disposition  by  the  will  for  the  maintenance  of  hb 
family.  But  it  cannot  be  contended,  that,  under  this  pre- 
vious disposition,  the  wife  took  no  beneficial  interest  She 
was  bound,  no  doubt,  to  maintain  the  children  for  some 
period;  but,  subject  to  that  obligation,  she  took  benefi- 
cially the  income  out  of  which  the  savings  were  to  come; 
and  whatever  she  took  beneficially,  she  had  power  to 
spend.  There  can,  therefore,  be  no  distinction  on  that 
ground. 

Two  cases  were  referred  to  by  the  Plaintiffs:  Briggs  r. 
Penny  (a)  and  Bade  v.  Eade(b).  In  Brigga  v.  Penny ^  the 
subject  of  the  bequest  was  certain.  Lord  Truro  expressed 
a  doubt  only  as  to  the  vagueness  of  the  description  of  the 
object  of  the  gift;  and  he  held  that  vagueness  in  the  ob- 
ject might  be  counteracted  by  other  considerations  which 
shewed  that  a  trust  was  intended,  and  that,  this  being  once 
established,  the  legatee  was  effectually  excluded.  In  Eade  t. 
EadSy  the  object  of  the  gift  was  certain,  but  the  subject 
was  uncertain.  The  words  of  request  were,  that  the  wi- 
dow should,  at  her  death,  leave  the  remainder  of  her  pro- 

(a)  3  Mac.  &  G.  546.  (h)  5  Madd.  118. 
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perty  to  his  nephew;  and  Sir  John  Leach  observes,  that, 
"if  the  testator  had  requested  his  wife,  at  her  death,  to 
leave  the  remainder  of  hia  property''  to  the  nephews, 
there  would  have  been  a  dear  trust  in  their  favour. 
These  words  would,  in  that  case,  no  doubt,  have  given 
certainty  to  the  subject  I  do  not  think  that  either  of 
those  cases  affects  the  present  case.  I  am  of  opinion  that 
this  case  falls  within  the  class  of  precatory  trusts,  and 
that  the  disposition  is  bad;  and  that,  as  to  this  part 
of  the  Plaintiff's  claim,  the  bill  must  be  dismissed.  I 
think  also,  that  it  must  be  dismissed  with  costs,  on  seve- 
ral grounds.  Parties  coming  with  speculative  claims  of 
this  sort  ought  not  to  be  permitted  to  try  them  at  the  ex- 
pense of  other  persona  It  must  also  be  observed,  that 
Joanna  the  daughter  lived  for  two  years  after  the  death 
of  her  mother,  and  did  not  advance  this  claim;  and  that 
it  is  now  brought  forward  for  the  benefit  of  the  Plaintiff, 
and  not  for  the  benefit  of  the  estate  of  Joanna  the  daugh- 
ter. It  is  moreover  a  wholesome  rule,  that  parties  com- 
ing here  with  an  adverse  claim,  in  which  they  fail,  should 
pay  the  costs  of  it  In  this  case,  an  offer  was  made  to  try 
Ae  question  in  a  short  and  inexpensive  form;  and  it  ap- 
pears to  me,  that  this  suit  was  resorted  to  as  a  threat,  and 
vas  an  attempt  to  enforce  a  compromise  on  terms  more 
favourable  to  the  Plaintiff  than  otherwise  could  be  ob- 
tained,— ^an  attempt  which,  however  frequent  (and  I  am 
a&aid  it  Ls  too  frequent),  must  always  meet  the  condem- 
nation of  this  Court 
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[His  HoHOUB  then  directed  certain  accounts,  and  inqui- 
ries as  to  other  matters  in  question  in  the  suit] 


VOLX. 


H.  W. 
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186S. 


Aug.  Zrd; 
DeeAlthS 
.    14M. 

A  panhaaer  of 
173  ihaKt  in  a 
Banking  Com- 
pany executed 
a  deed  transfer- 
ring from  the 
vendor  to  him- 
lelf  five  of  inch 
shares,  the  pur- 
chaser thereby 
covenanting 
with  the  vendor 
and  with  the 

ftS^y."'  Act,  as  a  contributory. 

at  all  times 
thereafter,  in 
respect  of  the 
shares  thereby 
assigned^  to  pay 
all  instalments 
and  sums  of 
money  to  be- 
come due  there- 
on, and  also  to 
perfonn  and 
keep  all  the  co- 
venants and  sti- 
pulations of  the 
deed  of  settle- 
ment of  the 
Company,  and 
also  alloUier 
stipulations  and 
regulations  for 
the  time  being 
affecting  hold- 
ers of  shares, 
and,  if  required 

by  the  directors,  to  execute  a  deed  of  covenant  to  the  trustees  or  public  ofleer  of  the  Company,  t0 
observe  and  abide  by  all  the  stipulations  and  regulations  affecting  holders  of  shares  in  the  Company. 
By  the  deed  of  settlement,  a  transfer^ee  of  shares,  not  being  theretofore  a  member  of  the  Compsn  J» 
and  subject  to  the  provision  of  the  deed  of  settlement,  was  to  become  thereby  a  member  of  the  Com- 
pany as  to  obligations,  but  not  as  to  benefits  until  his  execution  of  the  deed  of  settlement;  and  a 
transferree  of  shares  who  had  previously  executed  the  deed  of  settlement,  was  to  become  a  member 
in  respect  of  tiie  transferred  shares  from  the  date  of  transfer,  without  again  executing  the  deed  :— 
Held^  that  the  execution  of  the  deed  of  transfer  was  not  constructively  or  in  substance  an  execution 
of  the  deed  of  setUement;  that  the  covenants  of  the  deed  of  settlement  were  incorporated  in  the 
deed  of  transfer  only  so  for  as  rchited  to  the  five  shares  assigned  by  that  deed;  and  that,  by  the 
execution  of  that  deed,  the  purchaser  became  a  debtor  by  specialty  to  the  Company  in  respect  of 
such  five  shares,  but  not  in  respect  of  the  other  shares  which  he  purchased,  and  as  to  which  he  ex- 
ecuted neither  the  deed  of  settioment  nor  any  deed  of  transfer. 


HAY  V.  WILLOUGHBY. 

X  HE  petition  of  the  official  managers  of  the  North  of 
England  Joint-stock  Banking  Company,  on  behalf  of  the 
Company,  praying,  that  they  might  be  admitted  as  cre- 
ditors in  respect  of  a  specialty  debt  bearing  interest,  for 
the  amount  of  the  calls  made  or  to  be  made  on  173  shares 
in  the  Company,  in  respect  of  which  the  Defendant  WH- 
lovghby,  as  the  administrator  o{  Thomas  Harrison,  deceased, 
had  been  inserted  by  the  Master,  under  the  Winding-up 


The  material  clauses  of  the  deed  of  settlement  of  the 
North  of  England  Joint-stock  Banking  Company  are  stat- 
ed at  length  in  the  report  of  the  case  Straffon's  ExectUors, 
1  De  Gex,  MacNaghten  &  Gordon's  Reports,  pp.  577  et  seq., 
and  it  has  not  been  thought  necessary  to  repeat  them  in 
this  report. 

In  August,  1846,  71u)mxi8  Harrison  purchased  of  John 
Fleming  twenty  shares  in  the  Company,  and  executed  a 
deed  of  transfer  of  that  date  from  Fleming  to  himself,  of 
five  shares;  to  which  deed  0.  Burdis,  the  public  officer  of 
the  Company,  was  a  party.    The  substance  of  this  deed  is 
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Hat 

9. 
WiLLOUOBBT. 


Stated  in  the  judgment  of  Mr.  Justice  Wigktman  (a).  The  is^s. 
form  of  certificates  delivered  to  Harriaon  was  the  same 
18  that  of  the  certificate  which  is  set  out  in  the  report 
referred  to  above  (&).  Harrison  afterwards  purchased  other 
shares,  from  time  to  time,  to  the  number  of  173.  The  ^**"*«'«^^ 
petition  stated,  that  the  practice  of  the  Crompany  was, 
when  several  shares  were  purchased  by  one  party,  that  an 
actual  transfer  should  be  executed  by  the  vendors  of  a 
small  number,  as  five  or  ten  only  of  such  shares;  and  that, 
bj  virtue  of  such  transfer,  the  purchaser  should  become  a 
shareholder  of  the  Company  in  respect  of  all  the  shares 
purchased  by  him,  as  to  which  notices  were  given,  and  the 
purchaser  accepted  by  the  directors;  and  that  the  old  cer- 
tificates of  shares  issued  in  the  name  of  the  former  holder 
of  such  shares  should  be  cancelled,  and  new  certificates 
given  to  and  in  the  name  of  the  purchaser;  and  that  the 
shares  should  be  transferred  in  the  books  of  the  Company 
from  the  name  of  the  vendor  to  the  name  of  the  purchaser. 
That  in  like  manner  it  was  the  practice  of  the  Company, 
that,  if  any  person  to  whom  shares  in  the  Company  had 
been  transferred  should  purchase  other  shares  therein,  and 
the  required  notices  should  be  given  by  the  vendor  and 
the  purchaser,  and  accepted  by  the  directors  in  respect  of 
such  shares,  no  actual  transfer  should  be  executed  by  the 
vendor  in  respect  of  such  shares,  but  that  the  old  certi- 
ficates should  be  cancelled  and  new  certificates  given  to 
and  in  the  name  of  the  purchaser;  and  that  the  shares 
should  be  transferred  in  the  books  of  the  Company  from 
the  name  of  the  vendor  to  the  name  of  the  purchaser;  and 
that  the  purchaser  should  thenceforth  be  considered  a 
shareholder  in  respect  of  such  shares,  and  be  entitled  to 
all  the  privileges  of  a  shareholder  in  respect  of  the  same. 

(a)  Infra, p. 245.   Thedeedof     by  Straffon,  which  is  fully  set 
transfer  executed  by  Harrison     out  1  De  Q.,  Mac  &  G.  580,  et 
vas  precisely  in  the  same  form      seq. 
u  tbe  deed  of  transfer  ezeeated         (b)  Id.  684. 

b2 


244 


1868. 


CASES  IN  CHANGERT. 

Calls  were  made  on  the  administrator  of  Harrison  in 
respect  of  his  173  shares,  and  the  interest  of  such  calls,  to 
the  amount  of  85872.  There  was  one  specialty  creditor, 
whose  debt  was  found  by  the  Master. 

On  the  opening  of  the  case,  it  was  ordered  to  stand  oyer, 
that  the  assistance  of  a  Judge  of  one  of  the  Courts  of 
common  law  might  be  obtained,  under  the  provisions  of 
the  Stat  14  &  15  Vict  c.  83,  &  8  (a). 


ArgumenL  Mr.  RoU  and  Mr.  PrioTy  for  the  official  managers,  relied 
on  the  judgment  of  Lord  St  Leonard's  in  Straffon's  Exe- 
Gtftors'  casSt  in  which  his  Lordship  said:  ''If  a  man  is 
bound  to  execute  a  particular  deed  containing  particular 
covenants,  and,  by  the  desire  of  those  who  have  a  right  to 
call  on  him  to  execute  that  deed,  he  executes  another  deed, 
contidning  a  covenant  that  he  will  obey,  observe,  and  per- 
form all  the  covenants  in  the  principal  deed,  he  becomefi 
bound  by  the  principal  deed.  So  here,  the  purchaser  be- 
came bound  to  observe  all  the  provisions  of  the  deed  of 
settlement:  he  was  by  infusion,  as  it  were,  a  party  to  that 
deed,  just  as  much  as  if  he  had  been  an  original  party  to 
and  had  executed  it''  (b).  The  case  was  analogous  to  that 
of  a  lessee  who  covenanted  to  be  bound  by  the  terms  of 
his  lease,  not  only  as  to  the  property  comprised  in  the 
demise,  but  as  to  all  other  lands  which  he  might  hold  of 
the  same  lessor,  and  which  covenant  would  bind  him  in 
respect  of  lands  which  the  lessee  might  subsequently  take 
from  the  lessor  under  a  parol  demise. 

Sir  W.  P.  Wood  and  Mr.  Rasch,  for  the  Plaintiff,  who 
was  the  heir-at-law  and  administrator  of  the  intestate, 
opposed  the  claim  of  the  bank  to  rank  as  specialty  creditors, 


/>)  See  9  Hare,  App.  zzx.  {b)  I  De  G.,  Mac  &  Q.  696. 
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beyond  the  amount  c^  ihe  contribution  of  the  intestate  in        180S. 

rapect  of  the  five  shares  assigned  by  the  deed  of  August^ 

184& 

Mr.  Bagshaw^  for  the  specialty  creditor,  whose  debt  had     ArmmmiL 
been  established,  also  opposed  the  claim  of  the  petitioners 
to  the  same  extent. 


Kr.  Justice  Wightmah. —  Dm.  14M. 

Upon  the  argument  before  us,  the  only  question  made  Jwigmmu. 
in  this  case  was,  whether  the  Ntyrth  of  England  Joint- 
stock  Banking  Company  were  entitled  to  claim  as  spe- 
cialty creditors  against  the  estate  of  the  late  Tfunncu 
Harrison^  on  account  of  calls  made  upon  his  adminis- 
trator as  one  of  the  contributories  of  the  Company,  under 
tbe  Joint-stock  Companies  Winding-up  Act,  in  respect  of 
173  shares  in  the  Company  held  by  Harrison  at  the  time 
of  his  death.  It  was  not  disputed,  that  the  administrator 
of  Harrison  was  a  contributory  of  the  Company  in  respect 
of  all  his  shares,  Straffon's  case  (a)  being  a  direct  authority 
npon  that  point;  but  it  was  denied  that  he  was  bound  by 
specialty  for  more  than  five  of  the  shares. 

The  only  deed  actually  executed  by  Harrison  was  the 
indenture  of  August,  1846;  and,  although  in  terms  that 
deed  would  appear  to  be  limited  to  five  shares,  it  was  con- 
tended, that,  by  necessary  implication,  it  included  all  the 
shares  of  which  Harrison  might  at  any  time  become  pos- 
sessed, and  incorporated  all  the  provisions  of  the  deed  of 
settlement,  not  only  as  far  as  they  might  affect  the  five 
shares,  but  in  respect  of  aU  his  shares  generally,  whenever 
they  might  be  acquired.  By  the  indenture  of  August, 
1846,  Harrison  covenanted  with  Fleming,  the  vendor  of 
the  five  shares  to  Harrison,  and  with  Burdis  the  public 

(a)  Straffon's  Executors"  case,  1  De  G.,  Mac.  &  G.  576. 
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1858.  ^  officer  of  the  Company,  that  he  should  and  would  at  all 
times  thereafter,  in  respect  of  the  said  shares  thereby  as- 
signed (that  is,  the  five  shares),  pay  all  instalments  and 
sums  of  money  to  become  due  thereon,  and  also  perform 
and  keep  all  the  covenants  and  stipulations  of  the  deed  of 
settlement,  and  also  all  other  stipulations  and  regulations 
for  the  time  being  affecting  holders  of  shares  in  the  Com- 
pany, and  should  and  would,  if  required  by  the  directors, 
either  expressly  or  by  a  general  regulation  in  that  behalf, 
execute  a  deed  of  covenant  to  the  trustees  or  public 
officers  of  the  Company,  to  observe  and  abide  by  all  sti- 
pulations and  regulations  affecting  holders  of  shares  in  the 
Company. 

Subsequently  to  the  execution  of  this  deed,  Harrmn 
became  the  purchaser  of  other  shares,  which  were  trans- 
ferred from  the  names  of  the  vendors  to  the  name  otHar- 
rison  in  the  books  of  the  Company,  and  fresh  certificates 
were  given  in  his  name,  the  former  certificates  being  can- 
celled; but  the  only  deed  of  transfer  executed  by  him  was 
that  of  August,  1846,  and  he  never  executed  the  deed  of 
settlement,  or  any  other  deed  relating  to  his  shares  in  the 
Company,  which,  at  the  time  of  his  death,  amounted 
to  173. 

In  1848,  it  becoming  necessary  to  wind  up  the  affairs  of 
the  Company  under  the  provisions  of  the  Winding-up  Act, 
the  administrator  of  Harrison  was  found  by  the  Master  to 
be  a  contributory  of  the  Company  in  respect  of  1 73  shares ; 
and  calls  were  made  on  him  in  respect  of  those  shares, 
for  the  purpose  of  the  winding-up.  The  Company  claim 
to  rank  as  specialty  creditors  against  the  estate  of  Harri- 
son in  respect  of  those  calls;  which  they  could  only  be  in 
case  Harrison  had  bound  himself  and  his  representatives 
by  deed  to  pay  them.  It  seems  to  me,  however,  that  al- 
though the  Company  may  be,  as  indeed  it  was  admitted 
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thej  wexe,  entitled  to  rank  as  specialty  creditors  in  respect  1868. 
of  the  five  shares,  they  are  not  entitled  so  to  rank  in  re- 
spect of  any  of  the  othera  The  covenant  of  the  intestate 
in  the  indenture  of  August,  J  846,  has  two  parts  or  mem- 
bers; the  firsts  that  he  will,  in  respect  of  the  fi?e  shares, 
pay  all  instalments  and  sums  of  money  to  become  due 
thereon,  and  keep  all  the  covenants  in  the  deed  of  settle^ 
m^t  affecting  holders  of  shares;  and  the  second,  that  he 
will,  if  required  by  the  directors,  execute  a  deed  of  covenant 
to  the  trustees  or  public  officer  of  the  Company,  to  observe 
all  the  provisions  and  regulations  affecting  holders  of 
shares.  The  first  part  of  the  covenant  is  in  terms  limited 
in  its  operation  to  the  five  shares;  and  if  the  covenants  of 
the  deed  of  settlement  can  be  considered  at  all  as  incorpor- 
ated, by  reference,  with  the  covenants  in  the  indenture  of 
August,  1846,  those  covenants  are  only  so  far  incorporated 
as  r^ards  the  five  shares.  The  words  ''  in  respect  of  the 
shares  hereby  assigned,"  appear  to  me  to  override  the 
whole  of  the  first  part  of  the  covenant  The  second  part 
of  the  covenant  is  not  limited  to  the  five  shares  only;  it 
is  in  general  terms,  that  he  will  execute,  if  required,  a 
deed  of  covenant  to  observe  all  provisions  and  regulations 
affecting  holders  of  shares  generally;  and  under  that,  it 
niay  be  that  he  might  have  been  required  to  execute  a 
deed,  which  would  have  the  effect  of  binding  him  with  re- 
spect to  all  the  shares  that  he  might  at  any  time  acquire 
in  the  Company.  When  the  intestate  purchased  new 
shares,  after  he  had  executed  the  indenture  of  August, 
1846,  he  was  a  member  of  the  Company,  for  the  purpose 
of  liability  to  demands  in  respect  of  his  shares,  but  not  for 
any  beneficial  purpose,  according  to  the  terms  of  the  deed 
of  settlement,  as  he  had  not  executed  the  deed,  a  con- 
dition precedent,  by  the  32nd  clause  of  the  deed  (a),  to 
his  becoming  beneficially  entitled  as  a  member  of  the 

(a)  See  I  De  G.,  Mac.  &  G.  679. 


JwdgnmL 


248  CASES  IN  CHANCEBT. 

1862.        Company.    But,  if  he  Iiad  executed  a  deed  of  setdement, 
and  become  a  member  of  the  Company,  it  is  provided  by 
the  33rd  clause  (a),  that  he  should  not  be  required  agam 
to  execute  the  deed  of  settlement    The  execution  of  the 
deed  of  settlement  contemplated  by  these  clauses  is  hardly 
a  constructiye  execution;  and,  in  the  present  case,  the  in- 
testate neither  actually  executed  a  deed  of  settlement,  nor 
any  other  deed  containing  covenants,  that  would  apply  to 
after-acquired  as  well  as  existing  shares.    The  point  nov 
in  question,  probably,  never  occurred  to  the  Company  or 
their  advisers;  and  they  were  no  doubt  satisfied  with  hav* 
ing  their  shareholders  liable  for  calls,  without  considering 
the  rank  in  which  they  should  be  placed  in  comparison 
with  other  creditors  of  their  respective  shareholders;  and 
therefore  they  did  not  require  them,  it  may  be,  to  execute 
either  the  deed  of  settlement  in  fact,  or  any  such  deed  of 
covenant  as  is  mentioned  in  the  second  part  of  the  cove- 
nants in  the  indenture  of  August,  1846,  and  in  the  24th 
clause  of  the  deed  of  settlement,  which  is  in  effect  in  the 
same  terms  (b). 

In  the  case  of  Straffon'a  Execuiara^  the  only  question 
was,  whether  they  were  contributories  of  the  Company.  In 
that  case  (as  in  this)  Straffon  had  not  executed  the  deed 
of  settlement,  but  he  had  executed  the  deed  in  respect  of 
a  few  of  his  shares,  in  terms  the  same  as  those  of  the  deed 
executed  in  the  present  case  by  Harrison  in  August,  184& 
The  Lord  Chancellor  considered  in  that  case,  that,  by  the 
deed  which  he  did  execute,  referring  as  it  did  to  the  deed 
of  settlement,  and  by  his  acts  suffering  himself  to  be  re* 
gist^red  in  the  books  of  the  Company  and  receiving  a  di* 
vidend  on  his  shares,  he  was  a  shareholder  of  the  Company 
for  all  purposea  He  seems  to  have  thought  that  for  that 
purpose  he  might  be  considered  constructively  as  a  party 

(a)  See  1  De  O.,  Mac.  &  G.  579.  (6)  Id.  577. 
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to  the  deed  of  settlement;  but  there  was  no  question  in  isss. 
that  case  whether  his  liability  to  pay  calls  was  by  deed, 
80  as  to  place  the  Company  in  the  rank  of  specialty  cre- 
ditors; and  all  the  incidental  remarks  of  the  Lord  Chan- 
cdlor  mainly  referred  to  the  only  question  then  under 
his  consideration^  which  was,  whether  Straffon'a  executors 
weie  contributories  or  not,  and  not  whether  the  Company 
would  be  creditors  by  specialty,  or  simple  contract  cre- 
ditors. 

Viewing  the  case  as  a  question  of  common  law,  it  ap^ 
pears  to  me  that  an  action  of  ooTenant  could  not  have  been 
muntained  by  the  Company  for  calls  on  any  of  the  shares 
except  the  five  against  Harrison  in  his  lifetime,  or  against 
his  administrators  after  his  death.  It  could  not  be  main- 
tuned  upon  the  deed  of  settlement,  because  Harrison  was 
no  party  to  that  deed,  nor  could  it  have  been  maintained 
upon  the  indenture  which  he  did  execute;  for,  even  sup- 
posing that  it  did  incorporate  the  provisions  and  clauses 
of  the  deed  of  settlement,  it  was  only,  as  it  appears  to  me, 
80  fiff  as  respected  the  five  shares  which  were  the  subject- 
matter  of  that  deed,  and  which  were  assigned.  I  am  not 
aware  that  in  this  respect  there  would  be  any  difference 
between  the  rules  of  law  and  equity  as  to  what  was  or  not 
a  specialty  debt,  in  the  administration  of  the  estate  of 
the  deceased. 

Upon  the  whole,  I  am  of  opinion  that  the  Company  are 
not  entitled  to  rank  as  specialty  creditors  on  the  estate 
of  Thomas  Harrison,  except  so  far  as  respects  the  five 
shares  as  to  which,  by  his  covenant  in  the  deed  of  August, 
1846,  he  was  expressly  bound. 

YlCS-GaAHCELLOB : — 

I  am  much  indebted  to  the  learned  Judge  for  the  as- 
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166S.  sistance  he  has  giyen  me  in  this  case,  and  it  is  parti- 
cularly satisfactory  to  obserre  the  working  of  the  new  sys- 
tem on  its  first  introduction  into  this  Court.  Instead  of 
having  to  send  this  case  to  a  Court  of  common  law,  I  have 
been  enabled,  by  the  aid  of  the  learned  Judge,  to  dis- 
pose of  it  at  once,  at  a  very  trifling  and  inconsiderable 
expense. 

I  so  fully  concur  in  the  view  which  the  learned  Judge 
has  so  clearly  expressed  upon  the  law  of  this  case,  that  I 
think  it  is  hardly  necessary  for  me  to  make  any  observa- 
tions upon  it  It  is  the  view  which  I  had  myself  taken  of 
the  case  before  I  had  the  benefit  of  his  assistance.  It  ma; 
be  right,  however,  for  me  to  say  a  few  words  on  the  sub- 
ject of  Straffon'a  case^  which  undoubtedly  is  a  most  impor- 
tant decision. 

Anterior  to  the  decision  in  Straffon'a  c<Me,  very  serious 
doubts  had  arisen,  both  on  principle  and  authority,  upon 
the  question  as  to  the  extent  to  which  persons  could  be 
considered  contributories,  where  the  transfer  of  shares  bad 
not  been  made  to  them  modo  et  form&  prescribed  by  the 
deed;  and,  in  Straffons  case,  the  able  and  elaborate  judg- 
ment of  the  Lord  Chancellor  set  at  rest  that  question, 
and  decided,  that,  although  the  transfer  may  not  be  modo 
et  form&,  still,  on  the  acts  done  by  the  parties,  the  persons 
to  whom  that  transfer  has  been  made  may  become  share- 
holders in  the  Company,  and  liable,  as  contributories,  to 
the  debts  and  expenses  of  the  Company.  I  think  that 
was  the  view,  and  the  only  view,  which  the  Lord  Chan- 
cellor was  looking  to  when  he  decided  Straffon'a  case; 
for  I  find  in  his  judgment,  that,  in  dealing  with  the  33rd 
section,  the  question  he.  puts  is,  not  whether  the  exe- 
cution of  the  deed  of  transfer  was  to  all  intents  and  to  all 
purposes  an  execution  of  the  deed  of  settlement,  but  whe- 
ther the  execution  of  the  deed  of  transfer  was,  or  was  not, 
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an  ezecDtioQ  of  the  deed  of  settlement  within  the  mean- 
ing of  the  33rd  chiuse.  The  Lord  Chancellor  considers 
"what  the  Acts  of  Parliament  require,  and  how  thej  bear 
on  the  twcts  of  the  case  "(a),  and  he  then  adds,  "  I  am 
perhaps  taking  more  trouble  than  this  case  deserves  from 
anj  importance  that  belongs  to  it,  but  I  do  so  with  a 
new  of  endeavouring  to  come  to  a  right  conclusion  as  to 
what  the  effect  of  the  law  really  is,  in  order  that  it  may, 
so  &r  at  least  as  my  opinion  goes,  be  understood  on  what 
groonds  this  Coiirt  proceeds  in  dealing  with  cases  where 
there  has  been,  as  in  the  present  instance,  a  variation  from 
the  strict  rules  of  the  deed  of  settlement ''(b). .  The  Lord 
Chancellor  then  proceeds  to  divide  the  consideration  of 
the  case  into  questions  of  form  and  of  substance;  and  the 
new  which  I  think  it  is  clear  that  the  Lord  Chancellor 
intended  to  take  was  simply  this,  that,  so  far  as  respected 
diificolties  of  form,  they  might  be  got  over  by  the  acts 
and  conduct  of  the  parties,  but  he  left  entirely  unaffected 
the  question  how  the  case  would  stand  where  the  difficulty 
was  one  of  substance. 

By  the  S2nd  clause  of  the  deed  of  settlement,  if  shares 
are  transferred  to  one  who  has  no  shares  in  the  Company, 
he  most  execute  the  deed  of  transfer  before  he  will  become 
entitled  to  the  benefit  of  the  shares,  though  he  would  be 
Eubject  to  liabilities  in  respect  of  those  shares  from  the 
date  of  the  deed  of  transfer.  By  the  33rd  clause,  one  who 
has  executed  the  deed  of  settlement^  and  is  a  member  of 
the  Company,  and  to  whom  other  shares  are  subsequently 
transferred,  is  to  be  considered  as  a  partner  in  respect  of 
the  shares  subsequently  transferred  from  the  time  of  the 
transfer,  without  any  re-execution  of  the  deed.  The  view 
of  these  clauses,  which  the  Lord  Chancellor  has  taken  in 

(a)  SeelI>eG.,Mac.&a590.  (6)  Ibid. 
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1868.  Straffdn'a  oate^  is  simply  this, — ^that,  haying  once  ezecated 
the  deed  of  settlement  or  the  deed  of  transfer,  hj  which 
(as  the  Lord  Chancellor  puts  it)  the  transferree  has  con- 
formed to  the  deed  of  settlement,  he  shall  not  be  required 
udifm^nL  ^^  re-execute  it  on  the  transfer  of  new  shares  to  him.  If, 
on  the  transfer  of  new  shares  to  a  member  of  the  Com- 
pany,  he  has  not  executed  the  deed,  but  has  executed  ano- 
ther deed  which  in  substance  binds  him  to  the  obligations 
of  the  original  deed,  then  there  has  been  an  execution  of 
the  deed  of  settlement  within  the  true  intent  and  mean- 
ing of  the  S3rd  clause  of  the  deed,  distinguishing  still, 
throughout  the  judgment,  between  the  form  and  substance 
In  the  present  case,  the  attempt  is  to  apply  Straffons  case 
(which,  as  I  consider  it,  applies  merely  to  a  case  where 
there  has  been  a  want  of  observance  of  matters  of  form, 
and  not  to  a  case  where  the  point  is  one  of  substance,)  to 
the  question,  whether  the  execution  of  the  deed  of  transfer 
is  in  truth  an  execution  of  the  deed  of  settlement  in  point 
of  substance,  so  as  to  subject  the  party  who  has  executed 
the  deed  of  transfer  as  a  debtor  by  specialty  in  respect  of 
all  the  obligations  that  would  attach  if  he  had  executed 
the  deed  of  settlement  I  think  that  the  decision  in 
Straffan'a  case  has  no  application  to  the  present 

The  question,  then,  must  wholly  rest  upon  the  execu- 
tion of  the  deed  of  transfer.  By  the  execution  of  the  deed 
of  transfer,  Harrison  became  liable  as  a  specialty  debtor 
in  respect  of  the  five  shares,  but  liable  no  further.  Even 
if  the  execution  of  the  deed  of  transfer  had  the  effect 
of  importing  the  33rd  clause  of  the  deed  of  settlement 
into  the  case,  the  clause  must  be  imported  as  it  stands; 
and,  as  it  stands,  it  is — that  there  must  be  an  actual  exe- 
cution of  the  deed  of  settlement  in  order  to  render  the 
party  liable  in  respect  of  subsequent  shares; — the  execu- 
tion required  to  create  the  liability  being  an  actual  exe- 
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eotioii,  although  a  oonstmctive  execution  might  be  suffi-        laoa. 
cient  to  lemoye  a  difficulty  in  point  of  fonn. 


One  aignmenty  ingeniously  put,  was  this: — Suppose  a 
man  coTenanted  by  lease  that  he  would  be  bound  by  all  •'^"**'**«^' 
the  ooTenants  which  were  contained  in  that  lease  with 
reference  to  property  he  might  subsequently  hold  under 
the  same  lessor,  and  he  afterwards  became  a  lessee  under 
the  same  lessor  by  parol,  would  not  the  covenants  which 
wofe  contained  in  the  original  lease  subject  him  as  spe- 
dalty  debtor  to  the  obligations  contracted  on  the  parol 
demise?  No  doubt  they  would,  and  for  this  reason,  be- 
caose  he  would  have  executed,  under  his  hand  and  seal, 
the  deed  by  which  he  had  coyenanted  to  perform  those 
obligations.    The  case  supposed  is  not  like  the  present 

I  am  of  opinion,  with  the  learned  Judge,  that  the  in- 
testate can  only  be  considered  to  have  contracted  a  spe- 
ciaky  debt  in  respect  of  the  five  shares  which  were  trans- 
ferred to  him  by  the  deed  of  transfer*  Our  judgment 
▼ill,  therefore,  be  to  that  effect 
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WATERHOUSE  t;.  STANSFIELD. 

X  HE  Master,  bj  his  report,  in  pursuance  of  the  reference 
in  this  cause  (see  9  Hare,  240),  set  out  the  facts  stated  by 
the  claim,  and  whereby  it  appeared  that  Shtde  Barriiigton 
Moody  having  contracted  to  purchase  from  WHUam  Orant 
the  west  half  of  the  concessions  of  or  lots  Nos.  20  and  21, 
Water-street^  with  the  buildings  thereon,  and  part  of  Mad 
Lot,  No.  21 ,  in  Water-street,  George  Town,  Demerara,  in  the 
colony  of  British  Ouiana,  borrowed  a  sum  of  money  from 
the  Plaintiffs,  part  of  which  was  paid  to  Orant  in  respect 
of  the  purchase  money,  and  that  ShtUe  Barrington  Moody 
executed  a  deed,  purporting  to  convey  the  property  com- 
prised in  the  contract  to  the  Plaintiffs,  as  security  for  the 
loan  and  interest,  but  became  bankrupt  before  any  trans- 
port or  conveyance  had  been  made  to  them  in  the  form 
required  by  the  laws  of  the  colony.  The  report  found, 
that,  on  the  30th  of  October,  1846,  Grant  wrote  to  his 
agent  in  Demerara,  and  informed  him  that  the  whole  of 
his  purchase-money  had  been  paid,  and  directed  him  to 
andsuch  laod, '  P&8S  the  estate  to'  Shute  Barrington  Moody,  or  to  pass  a 
OT^bfnot  l^  mortgage  to  such  person  as  jSAute  Barrington  Moody  should 
tuaUy  eonveyed  think  proper  to  name;  that  Thomas  Porter,  the  Plaintiff's 

to  the  pnrchaier 

in  the  fonn  re-  attorney,  took  divers  proceedings  in  the  colony  for  com- 
9^^  -  -^  *  pleting  the  transport  and  conveyance  of  the  premises  to 
Shute  Barrington  Moody;  and  that,  on  the  I7th  of  Fe- 
bruary, 1847,  the  transport  of  part  of  Mud  Lot,  No.  21,  in 
Water-street,  was  passed  to  Shute  Barrington  Moody; 
but  that,  by  reason  of  some  mistake  or  error  on  the  part 


JIfov.  6th  S 
eth. 

No  right  in 
land  tituated 
in  the  colony 
of  Britiah 
Guiana  it  ac- 
quired except 
by  a  transport 
or  conveyance 
in  Court  in 
the  form  of  a 
judicial  art; 
and,  therefore, 
an  aangnment 
executed  in 
thif  country 
of  the  benefit 
of  a  contract 
for  the  pur- 
chase of  land 
in  the  colony, 
asasecuri^ 
for  monies  lent 
to  the  pur- 
chaser, to  en- 
able him  to 

nplete  ^ 

rchase, 
fers  no  right,  es 
tate,  ii^terest, 
lien,  or  charge 


complete  the 
purchase,  con- 


law  of  the 
colony,  by  the 
payment  of  the 
purchase- 
money  becomes 
subject  to  the 
dauns  of  the 
creditors  of  the 

purchaser  gene,  of  the  officer  of  the  Court  there,  the  transport  of  the  west 

nuly,  without      t     i/i     /.  .1  .  n  -r  -^t       \^^  <■    .>,    • 

the  necessity  of  nail  ot  the  coucessious  of  or  Lots  No&  20  and  21,  ii^ 

such  creditor 

first  proceeding 

to  judgment  and  execution;  and  a  transport  or  conveyance  cannot,  without  notice,  be  made  to  toij 

party  other  than  the  purchaser,  thereby  affording  an  opportunity  for  the  general  creditors  of  the 

poxdiaier  to  interpose. 
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Wa^er^reety  South  Cummingabury,  was  not  completed  at        1551 
the  time  of  the  bankruptcy  of  Shute  Barrington  Moody.       watmhooti 

V. 

The  Master  also  found,  that,  according  to  the  law  of  the         

colonj  of  BrUisk  Oaiana,  no  right,  estate,  or  interest,  by 
waj  of  charge,  mortgage,  or  lien,  is  created  or  can  be  ac- 
quired in  any  real  property  within  the  colony,  except  by 
a  deed  by  way  of  mortgage,  duly  passed  before  a  judge  of 
the  supreme  court  of  civil  justice  in  the  colony,  notice  of 
sach  mortgage  having  been  previously  published,  for  two 
consecutive  weeks,  in  the  official  gazette  of  the  colony; 
and  which  deed,  so  passed  before  the  judge,  becomes  a  judi- 
cial  Bciy  and  is  in  the  nature  of  a  judgment  of  the  said 
Court  And,  upon  consideration  of  the  several  matters 
aforesaid,  he  found,  that,  according  to  the  laws  of  Deme- 
mm,  the  Plaintiffs  did  not,  under  or  by  virtue  of  the  said 
indenture  of  the  10th  day  of  October,  1846,  or  by  the  pay* 
ment  made  by  them  to  William  Grant  on  account  of  the 
purchase-money  of  the  premises  comprised  in  the  contract 
of  the  14th  of  August,  184i>,  acquire  or  become  entitled  to 
any  right,  estate,  or  interest,  lien  or  charge,  in,  upon,  or 
against  the  premises  comprised  in  the  said  contract,  or 
upon  or  against  Shute  Barrington  Moody^  or  the  Defend- 
ants, his  assignees,  in  respect  of  such  premises.  And  he 
found,  that,  according  to  the  said  laws,  Shute  Barrington 
Moody,  before  he  became  bankrupt,  had  not  any  power  to 
8ell  the  said  premises  discharged  from  the  claims  of  his 
creditors,  but  that  the  Defendants,  his  assignees,  had  pow- 
er to  sell  the  said  premises  for  the  benefit  of  his  creditors. 
And  he  found  that  such  creditors  had  not,  according  to 
the  said  laws,  any  power  to  prevent  such  sale;  and  that 
none  of  such  creditors  had  any  right  or  interest  in  the  pro- 
ceeds of  such  sale  other  than  as  general  creditors  of  Shute 
Barrington  Moody  under  the  fiat. 

The  Plaintiffs  took  exceptions  to  the  report,  on  the 
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ground  that  the  Haater  had  not  stated,  as  spedal  circnm- 
stances,  that  as  to  the  half  lots  20  and  21,  which  were  not 
conveyed  to  Shute  BarringUm  Moody  before  his  bankmpt- 
cy,  the  only  mode  by  which  a  creditor  of  Shute  BarringUm 
Moody  covld  haye  acquired  a  specific  interest  in  those  lots, 
would  haye  been  by  a  judgment  against  him  (Shute  Bar- 
rington  Moody\  and  by  taking  in  execution  his  equitable 
interest  under  the  contract  of  the  14th  of  August^  1845; 
and  also,  that  it  would  have  been  competent  for  WiBitm 
Orant,  by  the  direction  of  Shuie  Barrington  Moody ^  before 
his  bankruptcy,  to  have  made  a  transport  of  those  lot8  to 
the  Plaintiffs,  subject  to  the  right  of  the  judge  in  the  co- 
lony, before  whom  the  transport  would  be  passed,  to  ob- 
ject to  the  transport,  on  the  ground  that  it  was  an  eyasion 
of  such  fiscal  payments  as  would  be  due  on  an  interme- 
diate transport  to  Shuie  Barrington  Moody ,  and  subject 
also  to  the  right  of  a  creditor  who  had  acquired  a  specific 
interest  in  those  lots  in  manner  aforesaid,  to  object  to  the 
transport  as  prejudicing  such  interest 


ArffHimfnL        Mr.  Bocon  and  Mr.  Cairns  for  the  PlaintifiEis  in  supp(^ 
of  the  exceptions 

Mr.  EoU  and  Mr.  Lewin  for  the  defendants,  the  assig- 
nees of  the  bankrupt 


Judgment.      ViOB-ChaHOBLLOB: — 

The  Master  in  this  case  has  found  that  the  Plaintifi  ac- 
quired no  lien  on  the  premises  comprised  in  the  contract 
entered  into  by  Moody  before  his  bankruptcy;  and  that 
they  became  the  absolute  property  of  the  assignees  for  the 
benefit  of  his  creditors.  It  was  not  disputed,  on  the  pre- 
sent argument,  that,  as  to  the  lands  actually  conyeyed  by 
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Gratd  to  Moody  before  his  bankruptcy,  the  finding  of  the 
Master  is  right  Is  there  then  any  distinction  in  this  re- 
spect between  the  property  T^hich  was  conveyed  to  Moody, 
and  that  as  to  which  the  conveyance  had  not  lieen  com- 
pleted at  the  time  of  the  bankruptcy.  By  the  law  of  Deme- 
rara,  as  I  collect  it  from  the  able  opinions  which  have 
been  taken,  no  debtor  can  alien  immoveable  property  ex- 
cept by  certain  set  forms,  and  with  the  express  or  tacit 
consent  of  his  creditors.  As  soon  as  the  whole  of  the 
purchase-money  was  paid  to  Orant  by  Moody,  or  by  the 
Plaintiffs  on  his  account,  this  property,  though  legally  in 
Grant,  was  in  fact  the  property  of  Moody;  and  the  same 
fonns  would  have  to  be  gone  through  on  a  sale  by  him  of 
the  property,  though  it  was  not  yet  completely  conveyed  to 
him,  as  would  have  been  necessary  if  it  had  been  formally 
Tested  in  him.  There  must  have  been  an  advertisement  by 
Grant  on  the  occasion  of  the  alienation  of  the  estate  to 
Moody;  and  then  Moody's  creditors,  or  any  one  of  them, 
would  have  had  the  power  to  intervene  and  prevent  Orant 
from  disposing  of  the  estate  in  favour  of  any  person  but 
Moody  or  his  assignees. 

It  was  argued  on  the  part  of  the  Plaintiffs,  that  no  cre- 
ditor would  have  had  the  power  to  intervene,  unless  he 
had  first  proceeded  to  execution ;  but  I  do  not  understand 
that  to  be  the  result  of  the  opinion  which  has  been  taken. 
Mr.  Downte,  in  his  second  opinion  on  the  case  submitted 
to  him,  says,  that,  by  the  law  of  Demerara,  a  general  cre- 
ditor of  Moody  had  a  right  or  interest  in  the  lots  in  ques- 
tion after  the  contract  of  the  14th  of  August,  1845,  and  be- 
fore a  transport  of  them  to  Moody;  and  that  this  was  in 
the  nature  of  a  common  law  right  or  interest,  and  one 
which  every  creditor  has  in  the  property  of  his  debtor. 
It  is  beyond  all  doubt,  therefore,  that  the  premises  when^ 
vested  in  Moody,  by  virtue  of  the  contract,  became  bound, 
although,  owing  to  the  transport  not  having  been  effected, 

VOL.  X.  s  H.  w. 


258 


CASES  IN  CHANCERY. 


1852.         the  property  remained  in  the  hands  of  Grant    From  the 
Watxrhouiib  1&^^6^  P^rt  of  Mr.  Downie's  opinion^  it  appears  that  this 
right  of  a  general  creditor  of  Moody  would  extend  also  to 
prevent  a  transport  from  Orant  being  made  to  any  other 
person  than  the  assignees  of  Moody  after  his  bankmptC7(a). 


Stansfixld. 
Judgment, 


(a)  The  opinion  of  Mr.  Dow- 
nie,  referred  to  aboTe^  was  as  fol- 
lows :— "  By  the  law  of  Demera- 
roj  a  general  creditor  of  S,  B, 
Moody  had  a  right  or  interest  in 
the  lots  in  question  after  the  con- 
tract of  the  14th  of  August,  1846, 
and  before  a  transport  of  them 
to  Moody.  The  nature  thereof 
was  a  common  law  right  or  in- 
terest^ and  that  which  every  cre- 
ditor has  in  the  property  of  his 
debtor.  Until  the  payment  of 
the  purchase-money,  the  right  or 
interest  of  the  general  creditor 
was  subordinate  to  Oranfs  daim; 
but  BO  soon  as  the  pajrment  of 
the  purchase -money  was  made, 
the  right  and  interest  of  the  ge- 
neral creditor  of  Moody  became 
absoluta  In  this  case  it  became 
so  by  the  payment  to  Chrant  by 
the  plaintifiQi  on  or  about  the 
Seth  of  October,  1846.  Neither 
by  that  payment,  nor  by  the  in- 
denture of  the  lOth  of  October, 
1846,  nor  by  any  other  of  the 
circumstances  stated  in  the  case, 
nor  by  the  whole  of  these  mat- 
ters combined,  did  the  plainti£b 
become  clothed  with  or  succeed 
to  the  rights  which  OravU  held 
in  the  property  up  to  the  26th  of 
October,  1846.  As  stated  in  an- 
swer to  the  first  query  in  the 
case,  the  plaintiffii  became,  by  the 
payment  of  the  purchase-money 
on  behalf  of  Moody  to   Orant, 


merely  concurrent  creditors  of 
Moodyy  without  any  special  lien 
on  the  property  on  acooont  of 
which  the  payment  was  made, 
A  general  creditor  of  Moody 
could  have  asserted  his  right  by 
taking  the  property  in  ezecatioD 
for  his  debt^  and  applying  the 
proceeds  to  the  payment  of  hu 
daim, — a  course  which  neither 
OtaiU^  Moodyy  nor  the  ]4aintiib, 
could  legally  have  prevented 
Although  a  general  creditor  of 
Moody  could  not,  before  Moody' % 
bankruptcy,  directly  by  any  pro- 
cess known  to  the  law  of  Deni^ 
ranoy  have  compelled  Qta'ni  to 
give  a  transport  to  Moody;  yet, 
by  the  proceeding  in  execution 
above  mentioned,  his  right  would 
be  equally  enforced,  and  the  de- 
sired result  obtained.  With  re- 
spect to  the  mode  in  which  a 
general  creditor  of  M<Mdy  could 
have  prevented  him  from  mak- 
ing a  transport  to  any  third  par* 
ty,  and  the  prindple  of  law  on 
which  it  is  founded,  it  \a  perhaps 
necessary  to  explain,  that^  by  the 
law  of  Jhrneraroy  transports  of 
immoveable  property,  being  judi- 
cial acts,  can  be  made  only  be- 
fore a  judge  of  the  supreme 
court,  after  notice  of  an  intend- 
ed transport  has  been  published 
four  consecutive  weeks  in  the 
official  gazette  of  the  colony.  By 
the  contract  of  the  14th  of  An- 
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The  necessaiy  conclusion  is,  that  this  was  the  property  of 
Moody  in  the  hands  of  Ora/nt,  and  the  transport  of  which 
to  aDj  other  party  could  be  stayed  at  the  instance  of  the 
creditors  of  Moody,  When  the  law  of  a  foreign  country 
places  a  restraint  upon  the  alienation  of  the  property  of  a 
debtor  situated  in  such  country,  an  equity  arising  here  on  a 
contract  entered  into  in  x^pect  of  such  property  cannot 
be  enforced  against  the  lex  loci  rei  sitae.  I  do  not  see  any 
substantial  difference  between  the  rights  of  the  Plaintiffs 
upon  the  portions  of  the  land  actually  conveyed  at  the 
time  of  the  bankruptcy,  and  the  lands  which  were  then 
onconYeyed.  I  am  of  opinion  that  the  exception  must  be 
oTemiled.  I  think,  howeyer,  that  the  justice  of  the  case 
may  be  met  by  dismissing  the  claim  without  costs,  and 
oyerruling  the  exceptions,  with  costs. 


gust,  1845,  the  lots  in  question 
became  the  property  of  Moody; 
and  any  creditor  of  Moody  hav- 
ing, as  already  stated,  acquireda 
right  in  that  property,  coold,  by 
entering  on  the  records  of  the 
Court  what  is  technically  termed 
an  opposition,  prevent  ChrarU  from 
0Terlea|Hng  Moody y  by  giving  a 
transport  to  a  third  party.  Be- 
ades  which,  the  Judge  would 
noft  permit  sudi  a  transport  to 
be  given  in  the  &ce  of  theinden- 
tore  of  the  14th  of  August^  1845, 
not  only  because  such  a  course 
would  in  itself  be  illegal,  but 
alio  because  it  would  be  a  fraud 
on  the  revenue^  to  which  a  por- 
tion of  the  fees  charged  on  the 
passing  of  transporte  is  payable. 
The  right  of  a  general  creditor  of 
ifoodfy  would,  therefore,  extend 
also  to  prevent  a  transport  frt>m 
Oranu  being  made  to  any  other 


1658. 
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persons  than  the  assignees  of 
Moody  after  his  bankruptcy ;  the 
assignees  being  the  representa- 
tives of  Moody  as  well  as  trus- 
tees for  his  creditors,  a  transport 
from  Orant  to  them  was  compul- 
sory on  Grani.  It  may  not  be 
irrelevant  to  state,  that,  by  the 
law  otDemerara,  a  mortgage,  be- 
ing also  a  judicial  act^  can  be 
passed  only  before  a  judge,  after 
notice,  as  in  the  case  of  a  trans- 
port The  indenture  of  the  10th 
of  October,  1846,  is,  by  that  law, 
merely  an  agreement  to  mort- 
gage, and  is  of  no  force  as  an  ac- 
tual mortgage  or  conveyance.** 

For  a  discussion  of  another 
question  relating  to  the  effect  of 
the  law  of  real  property  mDemera' 
ra,  with  reference  to  transactions 
taking  place  in  this  countiy,  see 
BwHnck  V.  WiUini,  3  Hare,  1, 
8,  12. 
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K<yv.  19M. 

WhcTB  ft  pro- 
mittoiy  note 
sppeared  to 
hare  been  sign- 
ed by  ft  lady, 
in  her  twenty- 
second  year,  as 
surety  for  her 
step-fiither,  in 
whose  honse 
she  had  been 
residing  with 
her  mother  for 
many  years 
prerionsly,  the 
Court  restrain- 
ed execution 
against  heron 
a  jndflment  ob- 
tained by  the 
payee. 

The  Court 
will  not  refuse 
relief  to  a  Plain- 
tiff, merely  on 
the  ground  that 
he  has  super- 
added to  the 
circumstances 
of  the  case, 
which  would 
entitle  him  to 
relief  allega- 
tions of  fiaud 
which  are  not 
established. 


ESPEY  V.  LAKE. 

A.  MOTION  to  restrain  proceedings  in  an  action  upon  a 
promissory  note  for  500{.>  which  the  Plaintiff  had,  in  the 
year  1842,  joined  in  making,  with  one  Speakmatiy  as  his 
surety,  for  that  sum  and  interest,  to  the  Defendant  Lake. 
The  case  made  on  the  bill  and  affidavits  was,  that  the 
mother  of  the  Plaintiff  had  married  Speakman,  and  that 
the  Plaintiff  had  lived  with  her  mother  and  step-father 
from  infancy :  that  she  attained  twenty-one  in  the  year 
1841,  and  that  her  signature  was  obtained  to  the  note  in 
question  in  the  following  year,  she  being  then  under  the 
influence  o{  Speakman,  her  step-father;  that  the  Plaintiff 
had  received  no  consideration  for  the  note ;  and  that  she 
made  it  solely  on  the  representations  of  her  mother  and 
Speaktnan,  The  bill  and  affidavits  also  alleged  thsit  Speak- 
man,  being  in  want  of  money,  had  borrowed  the  500L  of 
LaJce,  who  was  his  brother-in-law,  upon  the  terms  of  pay- 
ing lot  per  cent,  interest  for  the  first  five  years,  which 
was  to  be  secured  by  the  promissory  note  of  Speakman  for 
250l,y  the  repayment  of  the  whole  500t,  and  interest  at  5/. 
per  cent,  being  secured  by  the  joint  and  several  promissory 
note  of  Speakman  and  the  Plaintiff,  payable  on  demand. 
The  Plaintiff  alleged  that  she  was  wholly  ignorant  of  the 
arrangement  for  not  requiring  payment  for  five  years,  and 
for  the  payment  of  lOL  per  cent,  during  that  time;  that 
for  several  years  after  the  making  of  the  note  Speakman 
was  well  able  to  pay  the  5001 ;  that  he  had  paid  the  250^, 
and  had  now  become  in  embarrassed  circumstances.  The 
bill  averred,  that  the  Plaintiff  had  been  constantly  in  the 
habit  of  meeting  Lake,  but  had  been  kept  wholly  ignorant 
of  the  money  being  still  unpaid. 


It  appeared  that  interest  on  the  note  had  been  paid  up 
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to  1851.    The  action  was  brought  by  Lake  against  the         1852. 
Plamtiff  in  March,  1852;  and  in  August  he  obtained  a 
rerdict.  

Mr.  RoU  and  Mr.  Elderton,  for  the  motion,  contended  ArgumenL 
that  the  Court  would  not  permit  the  defendant  to  enforce 
a  security,  obtained  without  consideration  by  the  step- 
father of  the  Plaintiff,  and  under  the  exercise  of  an  influ- 
ence which  he  had  acquired  from  having  been  for  many 
jears  in  loco  parentis  to  her.  They  contended,  also,  that 
another  ground  for  discharging  the  Plaintiff  from  her  obli- 
gation under  the  note  was  created  by  the  concealed  bar- 
gain for  securing  the  payment  of  lOf.  per  cent  interest  to 
the  creditor  by  the  principal  debtor,  and  which,  they  ar- 
gued, had  the  effect  of  releasing  the  surety.  They  cited 
the  case  of  Archer  v.  Hudson  (a)  in  support  of  both  points 
of  the  argument ;  and,  on  the  first  point, — the  equitable 
<)uestion,  whether  the  security  was  vitiated  on  the  ground 
of  the  influence  under  which  it  was  given,  MaiUand  v. 
Backhouse  (b).  On  the  second  point,  that  the  concealment 
from  the  surety  of  the  agreement  of  the  principal  debtor 
to  pay  lOL  per  cent,  interest,  rendered  the  note  void  as 
against  the  Plaintiff:  Stone  v.  Conipton{c),  Pidcock  v. 
Bishop  (d),  and  Owen  v.  Homan  (e), 

Mr.  Daniel  and  Mr.  G.  M.  RoupeU,  for  the  Defendant, 
argued  that  the  case  raised  by  the  bill  would,  if  proved, 
have  been  a  defence  at  law,  and  did  not  entitle  the  Plain- 
tiff to  come  to  this  Court.  That  the  agreement  as  to  the 
payment  of  lOt  per  cent  interest  was  not  a  fact  prejudi- 
cial to  or  in  any  way  affecting  the  surety.  That  the  Plain- 
tiff had  formed  a  member  of  the  family  of  the  principal 
debtor,  and  participated  in  the  advantages  of  the  loan  ever 

(a)  7  Beav.  661.  (cQ  3  B.  &  C.  606. 

{h)  16  Sim.  68.  («)  3  Mac  &  G.  378. 

(c)  5Bmg.l42. 
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since  it  had  been  made.  That  the  point  of  influence  was 
an  after-thought,  not  put  in  issue  by  the  pleadings;  and 
that  the  bill  contained  charges  of  personal  fraud  on  the 
part  of  the  Defendant,  which  had  totally  failed  in  proof; 
and  where  such  was  the  case,  the  Court  would  refuse  re- 
lief on  that  ground,  even  if  there  were  otherwise  a  case: 
WUde  V.  Gibson  (a). 


Jfidffmenl.     ViCB-ChaNCBLLOB  : — 

This  is  an  application  to  restrain  the  Defendant  from 
entering  up  judgment  upon  the  verdict  which  he  has  ob- 
tained at  law,  and  to  stay  execution. 

I  take  it  to  be  quite  clear,  that  the  principles  of  this 
Court  go  to  this  extent, — that,  in  the  case  of  a  security  tak- 
en from  a  person  just  of  age,  living  under  the  influence  and 
in  the  house  of  another  person,  with  a  relationship  sub- 
sisting between  such  other  person  and  the  person  from 
whom  the  security  is  taken,  which  constitutes  anything 
in  the  nature  of  a  trust,  or  anything  approaching  to  the  re- 
lation of  guardian  and  ward  or  of  standing  in  loco  parentis 
to  the  surety,  this  Court  will  not  allow  such  security  to  be 
enforced  against  the  person  from  whom  it  is  taken,  unless 
the  Court  shall  be  perfectly  satisfied  that  the  security  was 
given  freely  and  voluntarily,  and  without  any  influence 
having  been  exercised  by  the  party  in  whose  favour  the 
security  is  made,  or  by  the  party  who  was  the  medium  or 
instrument  of  obtaining  it.  This  being  the  principle,  let  us 
see  how  far  the  circumstances  of  this  case  come  within  it 

In  this  case  the  Plaintiff  attained  the  age  of  twenty-one 
in  the  month  of  December,  1841.     She  was  then  living  in 


(tt)  1  H.  L.  Cas.  605. 
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the  hoQse  of  her  step-fkther  Mr.  Speakman,  and  with  her  i858. 
mother  Mis.  Speakman.  At  the  end  of  {he  year  1842  her 
6tq>-&ther  proposes  to  borrow  5002.  from  Lake,  I  do  not 
enter  into  the  particular  terms  proposed.  It  is  said  that 
he  proposed  to  pay  lOi  per  cent  for  fire  years,  and  61.  per  •'''***^ 
cent  afterwards;  but  the  fact  is  undoubted,  the  loan  was 
to  be  a  loan  by  Lake  to  Speakma/n^  the  step-father  of  the 
joiing  lady.  Now,  what  next  took  place?  I  take  the  cir- 
comstances  from  Lake's  own  affidairit  in  reply  in  this  case. 
Lake  says,  '^  I  asked  for  security,  and  he  (Speakman)  said 
he  had  no  security  to  offer  but  that  of  his  step-daughter, 
meaning  Hiss  Eepey."  It  is  clear,  therefore,  that  Lake 
knew  that  the  only  security  he  could  have  was  that  of  the 
Plaintiff,  the  step-daughter  of  Speakman,  who  was  at  the 
time  living  in  the  house  with  her  step-father,  and  under 
his  influence.  Lake,  knowing  these  circumstances,  never- 
theless took  the  joint  and  several  promissory  note  of  Speak- 
tnan  and  the  Plaintiff,  dated  the  1st  of  January,  1843,  for 
secoring  the  5002. 

It  is  said  by  Lake  that  he  took  no  part  in  the  transac- 
tion, and  that  he  left  it  entirely  to  Speakman.  I  impute 
no  moral  fraud  to  Lake  in  the  course  of  the  transaction. 
I  do  not  believe  that  there  was  any  moral  fraud  on  his 
part,  nor  might  he  have  been  aware  of  the  principles  which 
guide  the  Court  with  regard  to  securities  taken  from  a 
person  in  the  situation  of  Miss  Eepey  at  that  tima  But 
what  does  the  Defendant  say?  Why,  that  he  left  it  wholly 
to  Speahnan.  That  is,  he  himself  allowed  a  party  standing 
in  the  relation  of  guardian  to  this  young  lady  to  persuade 
her  to  join  in  this  security  for  a  sum  of  5002.  In  the  ap- 
plication of  the  principles  of  the  Court,  I  see  no  distinction 
between  the  case  of  one  who  himself  exercises  a  direct  in- 
fluence, or  of  another  who  makes  himself  a  party  with  the 
guardian  who  obtains  such  a  security  from  his  ward.  The 
DefendantXoie  left  it  to  Speakman,  who  had  influence  over 
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his  young  ward,  as  she  may  be  called,  to  induce  her  to  join 
in  the  security,  thereby  placing  her  more  directly  under 
undue  influence  than  if  he  had  applied  for  the  security 
himself.  Such  a  security  cannot  be  maintained  consistent- 
ly with  the  principles  of  this  CJourt. 

It  is  said,  that  this  was  a  matter  which  is  not  put  in 
issue  by  the  bill.  Perhaps  the  bill  might  have  brought 
the  case  forward  more  distinctly;  but  in  my  opinion  the 
bill  sufficiently  raises  it  The  bill  alleges,  that,  at  the 
time  Lake  agreed  to  lend  the  600t,  it  was  well  known  to 
him  that  the  Plaintiff  had  no  property  except  a  sum  of 
500Z. ;  that  she  was  applied  to  to  join  SpeaJcman  in  a  pro- 
missory note  for  500i.;  and  that  she  did  so  on  the  repre- 
sentation that  she  would  never  be  called  upon  to  pay  the 
note,  and  influenced  by  the  representations  of  her  mother 
and  Mr.  Speahnan,  but,  as  was  well  known  to  Lake,  with- 
out receiving  any  consideration.  The  bill  subsequently 
alleges,  that  this  young  lady  had  resided  in  the  house  of 
Speakman  and  his  wife  for  fourteen  years  previously. 
These  facts  are  enough  to  raise  the  equities  upon  which  this 
motion  was  argued  in  the  opening. 

It  is  said,  that  there  are  other  circumstances  alleged  in 
the  bill  which  rest  the  equity,  not  on  the  law  of  the  case, 
as  applied  to  the  circumstances  to  which  I  have  referred, 
but  on  a  case  of  personal  fraud;  and  that,  no  personal 
fraud  being  proved,  this  is  brought  within  the  principle 
laid  down  by  Lord  Cottenkam  in  Wilde  v.  Oibson  (a),  and 
that  the  Court  ought  not  to  give  any  relief  Lord  CoUei^ 
ham,  if  I  recollect  rightly,  qualified  that  principle  in  sub- 
sequent cases.  It  is  not,  as  I  take  it,  the  law  of  this  Court, 
that,  because  there  are  allegations  of  fraud  superadded 
upon  circumstances  which  of  themselves  would  give  the 
plaintiff  an  equity,  that  the  equity  arising  from  these  cir* 

(a)  1  H.  L.  Caa  606. 
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cumstances  is  to  be  disregarded  by  the  Court     With  that        1862. 
qualification,  I  fully  agree  with  the  dictum  in  fFUde  t. 

GASOTL 

In  the  present  case  there  is  nothing  which  would  take  "  «r»i«w. 
the  case  out  of  Archer  v.  Hudson,  and  the  subsequent  case 
of  MaiHand  v.  Backhousej  except  the  time  which  has 
elapsed.  The  question  has  been  discussed,  whether  there 
are  circumstances  in  the  case  before  me  which  would  de- 
stroy the  original  equity.  I  see  no  such  circumstances 
arising  out  of  the  lapse  of  time.  It  was  suggested  that  the 
lady  had  been  participating  in  the  profits  of  the  business 
since  the  transaction — a  business  carried  on  with  this 
borrowed  capital  If  there  be  any  facts  of  that  kind,  the 
Defendant  may  allege  them  in  his  answer,  and  avail  him- 
self of  them,  when  they  are  proved,  at  the  hearing  of  the 
cause;  but  I  must  deal  with  this  injunction  upon  the  evi- 
dence before  me,  and  in  that  I  see  nothing  which  deprives 
the  Plaintiff  of  the  equity  to  which  the  circumstances  en- 
title her.  I  think  there  is  sufficient  to  authorise  me  to 
restrain  execution  upon  the  judgment  at  law. 

Another  question  which  was  raised  in  this  case  I  do  not 
think  it  necessary  to  give  an  opinion  upon.  It  is  a  ques- 
tion of  considerable  importance,  namely,  to  what  extent 
a  creditor  is  bound  to  communicate  to  the  surety  the 
vhole  nature  of  any  arrangements  which  may  have  been 
entered  into  between  the  creditor  and  the  principal  debtor, 
when  all  those  facts  do  not  appear  on  the  instrument 
constituting  the  suretyship.  The  point  is  too  important 
to  be  disposed  of  without  looking  more  fully  into  the  case. 
It  is  not  necessary  on  this  occasion  to  decide  it 


Mr.  RoU  submitted  that  the  order  should  stay  the  Plain- 
tiff from  entering  up  judgment 
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I  do  not  allow  the  Plaintiff  to  get  the  fruits  of  the  judg- 
ment; but  I  think  the  Defendant  has  acquired  a  legal 
right  to  enter  up  judgment  Upon  what  I  may  call  the 
pure  equity  of  this  case,  there  is  not,  I  think,  sufficient 
ground  for  granting  the  injunction  further  than  to  stay 
execution,  without  putting  the  Plaintiff  to  the  terms  of 
paying  the  money  into  Court 


Dec,  6M,  7tA, 

<£rlO(A. 


The  lessee  for 
years  of  tene- 
ments, part  of 
a  manor  held 
under  a  lease 
from  tenants 
of  the  manor, 
who  were  trus- 
tees of  a  charity, 
by  which  the 
lessee  had  co- 
renanted  to  pay 
the  fines  and 
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IJY  a  lease,  dated  the  13th  of  December,  181 1,  the  trus- 
tees of  a  charity  estate  at  Hampstead,  being  copyhold  and 
held  of  the  manor  of  Hamjateady  by  virtue  of  a  license, 
and  in  pursuance  of  a  coYenant  for  renewal  contained  in 
a  former  lease,  demised  a  portion  of  the  estate  to  Am 
Buckner,  her  executors,  administrators,  and  assigns,  for 
twenty-one  years,  from  Lady-day,  1810,  at  the  yearly  rent 
of  702.,  and  subject,  amongst  other  coyenants,  to  a  core- 
shouid'be  incur-  uant  by  Ann  Buckner^  that  she,  her  executors,  &c.,  would 
to^timeduiSig  f^^^  time  to  time,  during  the  term  of  twenty-one  years 
the  term,  in  thereby  granted,  and  also  during  the  further  term  of  nine- 
number  of  tms-  teen  years  thereby  covenanted  to  be  granted  (to  make 
duccd  to  fiTei     the  term  of  twenty-one  years  already  granted,  and  a  term 

with  a  proviso 
for  re-entry  by 

the  lessors  in  case  the  fines  should  not  be  paid  fay  the  lessee.  The  lesNe  deYiaed  Uie  leasehold  es- 
tate and  other  leasehold  property,  and  shares,  stocks,  fiinds,  and  securities,  and  all  other  her  per- 
sonal estate  to  tnutees  fiir  her  two  nieces,  for  their  lives,  with  remainder  to  their  respectiTe  children, 
and  remainders  over.  The  number  of  trustees  became  reduced  to  five  shortly  before  the  death  of 
the  lessee,  and  became  again  reduced  to  fire  some  years  afterwards.  Litigation  with  die  lord  of  the 
manor  commenced  in  the  life  of  the  lessee,  and  was  continued  after  her  decease  as  to  the  amount  of 
the  fines:  the  dispute  was  ultimately  compromised  by  the  payment  of  a  sum  by  the  devisee  of  the 
leasehold  estate,  in  respect  of  each  renewal  and  of  certain  costs: — Hdd^  that  the  fine  payable  in 
respect  of  the  admission  of  the  trustees,  which  became  necessary  in  the  life  of  the  testatrix,  to  fill  up 
the  number,  and  the  costs  of  the  litigation  in  respect  of  such  fine,  were  payable  out  of  the  general 
personal  estate  of  the  testatrix,  exclusive  of  the  leaseholds;  and  that  the  fine  which  became  payable 
for  filling  up  the  number  of  trustees  when  it  became  necessary  to  do  so,  after  the  de^th  of  the  tes- 
tatrix, were  payable  by  the  devisees  of  the  particukr  leasehold  estate,  and  not  by  the  general  per- 
sonal estate. 
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of  twenty-one  yean  thereby  granted,  a  term  of  sixty-  lasa. 
(me  years  from  Lady-day,  1789),  when  and  as  often  as  the 
present  or  any  future  trustees  of  the  charity  estate  should, 
bj  death  or  resignation,  be  reduced  to  the  number  of  five, 
or  any  other  person  or  persons  should  be  nominated  and  Statement. 
appointed  a  new  trustee  or  new  trustees  of  the  estate  for 
tlie  benefit  of  the  charity,  and  such  new  trustee  or  trus- 
tees should  be  admitted  tenants  to  the  premises  thereby 
demised,  well  and  truly  pay  or  cause  to  be  paid  to  the 
lord  for  the  time  being  of  the  manor  otSamp^tead^  and 
kis  steward,  all  and  every  sum  and  sums  of  money  what- 
soerer,  which  should  become  due  or  be  demanded  for  or  in 
respect  of  any  fine  or  fines,  fees,  or  otherwise  to  accrue  or 
become  payable  upon  or  by  reason  or  means  of  any  and 
every  such  admission  or  admissions,  or  otherwise,  respect- 
ing the  same, — the  trustees  of  the  charity  estate,  from 
time  to  time,  as  often  as  the  same  should  happen,  contri- 
buting towards  such  fines  and  fees  the  sum  of  70JL,  being 
one  year's  rent  of  the  premises  thereby  reserved,  and  no 
more;  and  in  the  same  indenture  there  was  a  covenant 
by  the  trustees,  that  they,  or  the  trustees  for  the  time  be- 
ing would  from  time  to  time,  upon  the  request  and  at  the 
costs  and  charges  of  ^nn  Bttchner,  her  executors,  &c,  ap- 
ply for  and  obtain  a  license  or  licenses  from  the  lord  for 
the  time  being  of  the  manor  o{  Hampstead,  for  letting  and 
demising  all  and  singular  the  premises  thereby  demised, 
for  such  further  term  or  terms  of  years  as  should  be  re- 
quisite to  make  up  the  said  term  of  sixty-one  years  from 
Lady-day,  1789;  and  would  from  time  to  time  thereupon 
make  and  execute  unto  An/n  Buckner,  her  executors,  &c^ 
a  good  and  effectual  lease  or  good  and  effectual  leases  of 
the  premises  thereby  demised,  for  such  further  term  or 
terms  of  years  as  should  make  up  a  full  term  of  sixty-one 
years  computed  as  aforesaid,  subject  to  and  at  and  un- 
der the  same  yearly  rent,  and  to  the  same  covenants,  &c., 
^  were  therein  contained  on  the  piurt  of  Ann  Buckner, 
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1852.  her  executors,  &c.,  other  than  the  covenant  for  renewal  of 
FiTzwiLLiAJw  ^^®  lease  for  any  term  beyond  the  said  term  of  sixty-one 
years;  and  further,  that  the  trustees  for  the  time  being 
of  the  charity  would,  when  and  as  often  as  any  fine  or 
fines  should  become  due  and  be  paid  hj  Ann  Bucknery  her 
executors,  &a,  on  the  admission  or  admissions  of  any  new 
trustees  of  the  charity  to  the  estate  thereby  demised,  pay 
or  allow  jlnfi  Buckner,  her  executors,  &c.,  to  retain  the 
said  sum  of  70^.  out  of  the  first  rent  which  should  there- 
after become  due  towards  the  fines  and  fees  which  should 
have  been  so  paid  by  Ann  Buckner,  her  executors.  &c. 

In  July,  1825,  the  number  of  trustees  became  reduced 
to  five,  and  in  July,  1826,  it  was  made  up  to  fourteen, 
who  were  admitted  tenants  of  the  manor. 

Ann  Buckner,  by  her  will,  dated  in  January,  1823, 
after  devising  her  freehold  and  copyhold  estates  to  trus- 
tees in  moieties  for  the  use  of  her  great  nieces,  Elizabeth 
Kelly  (then  Elizabeth  Jenkin)  and  Anna  Maria  Jenkin, 
for  their  respective  lives,  with  remainder  to  their  respec- 
tive issue  in  tail, — devised  all  and  singular  the  leasehold 
messuages,  farms,  lands,  tenements,  and  hereditaments 
situate  at  Hampstead,  in  Union-street,  St  MaryMxme,  and 
in  Sloa/ne-street,  Chelsea,  or  elsewhere  in  the  county  o( Mid- 
dlesex, or  in  any  other  county  or  place  whatsoever,  of  or  to 
which  she  or  any  person  or  persons  in  trust  for  her  should 
or  might,  at  the  time  of  her  decease,  be  possessed  or  enti- 
tled for  any  term  or  terms  of  years  in  possession,  rever- 
sion, remainder,  or  expectancy;  and  also  all  her  share  in 
the  Chelsea  waterworks;  and  also  her  stocks,  funds,  and 
securities  for  money,  and  all  other  her  personal  estate  and 
effects  whatsoever,  of  or  to  which  she,  or  any  person  or 
persons  in  trust  for  her,  should,  at  the  time  of  her  decease, 
be  possessed  or  entitled,  unto  trustees,  their  executors, 
&c.,  upon  trust,  to  pay  the  annual  produce  of  one  moiety 
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to  Mitabeih  KeUy  for  her  life,  for  her  separate  use,  without        \^% 
power  of  anticipation,  and  after  her  decease  upon  trust  for  -       ^       ^ 
her  children  equally;  with  remainder,  in  case  there  should  «. 

be  no  such  issue  as  therein  mentioned,  in  trust  for  Anna 
Maria  Jenkin  for  her  life,  with  similar  provisions  for  her 
children;  and,  as  to  the  other  moietj,  upon  the  like  trusts 
for  Anna  Maria  Jenkin  and  her  children  as  were  therein- 
before declared  of  the  first  moiety;  with  remainder,  if  there 
should  be  no  such  children,  on  the  like  trusts  for  Elisabeth 
Kdly  and  her  children;  with  an  ultimate  remainder  as  to 
both  moieties,  as  the  survivor  of  her  said  great  nieces  (if 
there  should  be  no  such  children  of  either)  should  appoint; 
and,  in  default  of  appointment^  for  the  executors,  &a  of 
such  survivor. 

Ann  Buckner  died  on  the  24th  of  September,  1826. 

The  term  of  twenty-one  years  granted  by  the  lease  of 
IS]]  expired  in  March,  1831.  No  renewal  was  made; 
hut  if  a  renewed  lease  for  nineteen  years  had  been  grant- 
ed, it  would  have  expired  in  March,  1850. 

In  March,  1850,  the  number  of  the  charity  trustees  be- 
came again  reduced  to  five,  and  was  again  raised  to  four- 
teen, who  were  admitted  tenants  of  the  copyhold  estate  by 
the  lord  of  the  manor  on  the  25th  of  March,  1850. 

Anna  Maria  Jenkin  died  on  the  25th  of  March,  1850, 
unmarried,  and  by  her  will  appointed  FitzwiUiams  and 
another  her  executors. 

Suits  at  law  and  in  equity  were  instituted  in  the  life- 
time of  the  testatrix  Ann  Buckner ^  and  continued  after 
W  decease,  on  the  subject  of  the  amount  of  the  fine  pay- 
able to  the  lord  of  the  manor,  on  filling  up  the  number  of 
^nistees  in  1826 ;  and  ultimately  a  compromise  was  effect- 
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1852.  ed  under  the  sanction  of  the  Court,  and  an  order  was 
YinwivLiAUB  ^^^9  whereby  it  was  ordered,  that^  on  payment  by  A,  P, 
KMy  and  Elizabeth  his  wife,  to  Sir  T.  M.  WUaon  (the  lord 
of  the  manor),  for  the  fine  on  the  admission  of  the  tros- 
tees  to  the  charity  estates  in  1826,  of  2000I.,  and  of  mte]^ 
est  thereon  at  U.  per  cent,  since  the  date  of  the  judgment 
in  June,  1839,  therein  mentioned,  deducting  the  income- 
tax  and  Sir  T.  M.  Wilson's  taxed  costs  at  law  amounting 
to  1502.,  Sir  T.  M.  WHson  should  enter  up  satisfaction  on 
the  said  judgment;  and  that,  on  further  payment  by  il.  P. 
KeUn  and  Elisabeth  his  wife  to  Sir  T.M.  Wilsm  of  200<M: 
for  the  fine  on  the  admission  of  trustees  of  the  charity  es- 
tates in  1860,  and  on  the  payment  by  them  to  him  of  the 
quit  rents  for  the  same  estates  in  arrear  to  Lady-day, 
1850,  and  of  the  steward's  bill  in  respect  of  the  surrender 
and  admission  in  1826  remaining  unpaid,  and  also  his  bills 
in  respect  of  the  appointment  of  new  trustees,  and  of  the 
surrender  and  admission  in  ]  860,  all  further  proceedings 
should  be  stayed  in  the  cause  as  between  the  informants 
and  Plainti£fs  and  Sir  T.  M.  Wilson.  And  it  was  ordered, 
that,  on  payment  by  A,  P,  Kelly  and  Elisabeth  his  wife  to 
Sir  T.  M.  Wilson  the  elder  and  T.  M.  Wilson  the  younger, 
of  their  costs  in  the  amended  information  and  bill,  all  iu^ 
ther  proceedings  as  between  the  informant  and  Plaintiffs 
and  the  said  Defendants  should  also  be  stayed.  And  it 
was  ordered,  that  A.  P.  KMy  and  Elisabeth  his  wife  should 
make  such  several  payments  accordingly;  but  the  order 
was  to  relate  only  to  bygone  fines,  and  was  to  be  without 
prejudice  to  any  question  between  the  parties  as  therein 
mentioned.  And  it  was  ordered,  that  A,  P.  KMy  and 
Elizabeth  his  wife  should  pay  the  costs  of  all  proper  par- 
ties, except  the  Defendant  Sir  T.  M.  Wilson^  of  that  appli- 
cation. 

Under  these  circumstances,  the  special  case  was  framed 
in  which  the  executors  oiAnna  Maria  Jenkin  were  Plain- 
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tifi,  and  Mrs.  Kelly  and  her  husband  and  children  were  isfts. 
Defendants,  to  determine  the  following  questions: — ^Whe-  fmwiLLiluB 
tber,  under  the  will  and  codicils  of  Ann  Buckner,  the 
leasehold  property,  the  shares  in  the  Chdsea  waterworks, 
and  the  Retgaie  turnpike  bonds,  comprised  in  the  will, 
or  any  and  which  of  them,  ought  to  hare  been  enjoyed  by 
the  snccessire  legatees  thereof  in  specie,  for  any  and  what 
period;  and  whether  they  ought,  at  any  and  what  time, 
to  have  been  sold  or  otherwise  converted  into  money, 
and  the  proceeds  to  hare  been  invested  on  permanent  se- 
curities, upon  trust  for  the  successive  legatees  thereof,  or 
to  have  been  considered  and  treated  as  sold  and  converted  ? 
By  whom,  out  of  what  funds,  and  in  what  proportion  and 
manner  the  costs  of  the  quit  rents,  principal,  and  inter- 
est of  the  first  fine,  payable  in  July,  1826,  the  steward's 
fees,  and  costs  of  the  litigation;  and  the  quit  rents  and 
fine,  and  steward's  fees,  and  other  expenses,  which  became 
payable  in  March,  1850,  ought  to  be  borne  and  paid?  In 
what  way,  as  between  the  tenants  for  life  and  those  inter^. 
ested  in  remainder  or  otherwise,  ought  the  funds  accumu- 
lated firom  the  rents  of  the  Hampgtead  leaseholds  to  be 
dealt  with?  And,  the  tenants  for  life  having  received  the 
whole  interest-  and  income  of  that  which  was  in  any  view 
the  capital'of  the  residuary  estate,  any  and  what  amount 
ought  to  be  repaid,  and  treated  as  forming  part  of  such  last* 
mentioned  capital? 


Mr.  BoU  and  Mr.  Letoin  for  the  Plaintiffs. 


Arffumeni, 


Mr.  BaUy  and  Mr.  Oiffard  for  the  Defendants  the  chil- 
dren of  Mr.  and  Mrs.  Kdly. 

Mr.  PawnaU,  for  the  Defendants  Mr.  and  Mrs.  Kelly, 
took  no  part  in  the  argument. 

On  the  question  whether  the  leaseholds  were  specifically 
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1862.  given^  or  were  comprised  in  the  residuary  bequest^  tbej 
Fi^^^^IIIirMs  ^^*^  Twi^  V.  Taylor  (a),  MiUa  v.  Jftlb  (6),  Howe  v.  Lord 
i>arffmm(&  (c),  Pickering  v.  Pickering  (d).  In  support  of 
the  argument,  that  the  general  personal  estate,  and  not 
the  leaseholds  specifically,  ought  to  bear  the  expense  of 
the  new  admissions  of  trustees,  Blount  y.  Hipkins  (e) ;  that 
the  charges  should  be  borne  by  the  leaseholds  specifical- 
ly, Jacques  v.  Chambers  (/)  and  Hidding  y.  Boyer  {g). 
On  the  respective  proportions  in  which  the  chaises  in 
respect  of  filling  up  the  number  of  trustees  should  be 
borne  by  the  tenant  for  life  and  parties  interested  in  re- 
mainder in  the  leasehold  and  general  personal  estate, 
Jones  V.  Jones  (A). 


Dec.  lOth.     Vice-Chahobllok. — 

Judffmau.  All  the  questions  in  this  case  reduce  themselves  ulti- 
mately to  these  two — first,  how  certain  sums  of  money, 
payable  under  covenants  in  the  lease  held  by  the  testatrix, 
ought  to  be  borne  as  between  her  general  residue  and  the 
leasehold  estate;  and  secondly,  how  the  costs  of  the  litiga- 
tion, which  took  place  in  determining  the  "amount  to  be 
paid  in  respect  of  the  fine,  are  to  be  borne  as  between  the 
same  funds. 

In  considering  these  questions,  it  is  to  be  observed  in 
the  outset,  that  there  is  an  express  covenant  by  the  lessee 
to  pay  the  fines  as  mentioned  in  the  lease,  when  the  trus- 
tees are  reduced  to  five  in  number;  and  that  it  is  admitted 
that  the  Chelsea  waterworks  shares  are  in  the  nature  of 
real  estate. 


(a)  6  Sim.  246.  (e)  7  Sim.  61. 

(6)  7  Sim.  601.  (/)  2  CoU.  436. 

(c)  7  Vea.  147.  (g)  3  Mac.  &  G.  635. 

(d)  2  Beav.  31.  (h)  6  Hare,  440. 
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The  number  of  trustees  having  become  reduced  to  five        1662. 
in  the  lifetime  of  the  testatrix,  one  fine  became  payable  «  ^""'''     ' 
during  her  life.  The  first  question  is,  whether  the  covenant  ^^ 

as  to  that  fine  is  or  is  not  to  be  exclusively  satisfied  out         ' 

of  the  leasehold  estate.  I  am  of  opinion  that  it  is  not  It  '^"*'"*^ 
was  a  debt  contracted  by  the  testatrix  for  the  benefit  of 
the  leasehold  estate.  It  was  a  debt  which  became  due  in 
her  lifetime,  and  for  which  she  might  have  been  sued,  and, 
if  saed,  would  have  been  compelled  to  pay.  There  is  no 
▼arrant  for  the  proposition,  that  the  devisee  of  the  lease- 
hold estates  is  to  take  them  subject  to  liabilities  which 
had  already  ripened  into  debts  in  the  lifetime  of  the  tes- 
tatrix. The  debt  being  due  by  the  testatrix  at  the  time 
of  her  decease,  it  might  have  been  properly  paid  by  her 
representatives  out  of  her  general  personal  estate,  and  it 
b  stiU  payable  out  of  that  estate. 

In  the  case  of  Barry  v.  Harding  (a),  which  was  not  cited 
in  argument,  the  testator,  on  a  purchase  of  lands  which 
▼ere  at  the  time  subject  to  a  mortgage  term,  agreed  with 
the  mortgagor  to  pay  the  mortgage  debt;  loid  in  considera- 
tion of  this  undertaking,  and  of  a  sum  of  money  paid  and 
an  annuity  agreed  to  be  paid,  the  mortgagor  and  mort- 
gagee conveyed  the  mortgaged  estate  to  the  testator:  and 
Sir  Edward  Sugden,  held,  that  the  devisee  of  the  lands 
▼as  not  entitled  to  have  the  mortgage  debt  (which  was 
not  paid  off  by  the  testator  in  his  lifetime)  satisfied  out  of 
his  general  personal  estate.  ''  It  cannot,"  the  Lord  Chan- 
cellor there  observed,  ''  be  said,  that  the  testator  had  any 
intention  with  respect  to  this  matter,  for  by  his  will  he 
has  not  made  any  provision  for  the  payment  of  his  debts." 
"  I  am  not  aware  that  there  is  any  distinction  in  this  respect 
between  debts  due  by  a  testator  and  charged  upon  his 
lands,  and  those  which  are  not  so  charged,  but  are  payable 

(a)  IJ.  &  L.  475. 
▼OL  X.  T  n.  w. 
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1808.  out  of  his  general  personal  estate  only.  The  arrears  of 
bead  rent  constitute  a  debt  due  by  the  testator  at  his  de- 
cease; and  therefore  fall  within  the  general  rule  applicable 
to  the  administration  of  asset&  It  has  been  held,  that, 
Judffmeni.  ^rheTe  property  is  giren  to  a  man  in  respect  of  which 
future  payments  were  to  be  made,  the  devisee  did  not  take 
it  cum  onere;  but  the  future  payments  were  to  be  made 
out  of  the  general  personal  estate  of  the  testator"  (referring 
in  the  note  to  Blount  y.  Hipkins  (a) ).  "  That  doctrine  may 
perhaps  hare  been  carried  too  fieur;  but  it  shews  to  what 
an  extent  the  law  upon  this  subject  has  gone.  I  never 
before  heard  it  contended,  that  the  devisee  of  a  leasehold 
interest  took  the  estate  subject  to  all  the  arrears  of  head 
rent  which  might  be  due  in  respect  of  it  at  the  decease  of 
the  testator"  (6). 

The  second  question  is,  whether  the  leasehold  estate 
ought  to  bear  its  share  of  the  burthen;  whether  the  fine, 
if  not  wholly  to  be  paid  out  of  the  leasehold  estate  to 
which  it  relates,  ought  to  be  charged  on  that  estate  pro 
rat&  with  the  general  personal  estate.  In  answering  this 
question,  the  first  consideration  is,  whether,  upon  the  con- 
struction of  this  will,  the  testatrix  must  be  taken  to  have  in- 
tended that  her  leasehold  estates  should  be  exempted  from 
the  payment  of  her  debts,  and  that  her  debts  should  be  dis- 
charged out  of  her  general  personal  estate,  not  including 
the  leaseholds.  In  some  cases  where  there  has  been  an 
enumeration  of  items  coupled  with  a  gift  of  the  general 
personal  estate,  the  particular  items  have  been  held  not  to 
be  included  in  the  general  personal  estate,  but  to  be  dis- 
posed of  specificaUy.  All  these  cases  depend  on  the  con- 
struction of  the  particular  will  in  which  the  gift  is  found 
Looking  through  this  will  carefully,  not  merely  at  the  par- 
ticular provisions,  but  so  as  to  discover,  if  possible,  the 
whole  intention  of  the  testatrix,  I  find  enough  to  satisfy 

(a)  7  Sim.  43.  (6)  IJ.  &  L.  490. 
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me  that  the  testatrix  has  drawn  a  distinction  between  the 
general  residue  and  the  particnlar  articles  enumerated. 
The  bequest  of  all  and  singular  her  leasehold  estates^  and 
of  her  shares  in  the  Chelsea  Waterworks,  entitle  the  de- 
Tisees  to  distinguish  between  the  leaseholds  and  shares, 
and  the  general  residue  of  the  personal  estate.  That  the 
testatrix  intended  the  bequest  to  be  specific,  is  rendered 
more  clear  by  the  power  of  leasing  in  the  will,  which  I 
think  extends  to  the  leasehold  as  well  as  the  copyhold 
^tate,  but  could  not  apply  to  the  general  personal  estate 
The  power  giyen  to  the  trustees  in  the  second  codicil,  to 
vary  the  securities  on  which  the  property  of  the  testatrix 
might  be  inyested,  and  to  invest  the  proceeds  to  arise  from 
the  sale  of  the  said  stocks,  funds,  and  securities  in  the  pur- 
cbase  of  such  hereditaments  as  therein  mentioned,  also 
shews,  that  the  testatrix  distinguished  between  her  stocks, 
ftinds,  and  securities,  and  her  leasehold  estate.  There  is 
also  in  the  last  codicil  a  power  to  cut  and  dispose  of  tim* 
ber,  and  to  lay  out  and  invest  the  money  to  arise  by  such 
Bale  in  the  purchase  of  stock  in  the  public  funds  or  on 
real  securities  in  their  own  names,  and  stand  possessed  of 
the  said  stocks,  funds,  and  securities,  upon  the  same  trusts 
as  were  in  her  will  declared  of  the  residue  of  her  personal 
estate  and  effects.  I  think  there  is  enough  to  shew,  that 
the  testatrix  intended  the  leaseholds  and  the  Chelsea 
Waterworks  shares  to  be  enjoyed  specifically;  and  although 
there  is  not  any  actual  specific  bequest  of  that  property,  yet 
as  between  the  leaseholds  and  the  general  residue  of  her 
estate,  the  general  personal  estate  is  to  be  the  fund  out 
of  which,  I  think,  these  liabilities  are  to  be  discharged, 
without  including  therein  the  leasehold  property.  The 
same  reasoning  will  determine  also  the  question  as  to  the 
costs  of  the  litigation  respecting  the  fine,  which  must  be 
home  out  of  the  same  estate. 
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Another  and  a  more  difficult  question  is  as  to  the  se- 
t2 
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1852.        cond  fine  of  20002.,  which  became  payable  in  consequence 

FxTzwxLiiAMs   ^^  *^^  trustees  having,  shortly  before  the  death  o{Anm 

«•  Maria  Jenkin,  become  a  second  time  reduced  to  five  in 

*       number.     How  is  this  sum  of  2000f.  to  be  borne  as  be- 

JudgmenL     ^^^^q  ^j^^  leasehold  estate  and  the  general  residue  of  tte 
personal  estate?    The  second  fine  does  not  stand  on  the 
same  footing  as  the  first    It  was  not  a  debt  due  at  the 
decease  of  the  testatrix,  but  a  mere  liability  entered  into 
by  her  in  respect  of  her  leasehold  property,  with  which 
neither  the  testatrix  nor  the  estate  might  ever  become  ac- 
tually chargeable.    Now,  what  is  the  nature  of  the  liabi- 
lity into  which  she  thus  entered. .  There  is,  as  was  admit- 
ted, a  provision  of  re-entry  by  the  lessors,  in  case  the  tes- 
tatrix did  not  perform  the  covenants  of  the  lease.    The 
testatrix,  therefore,  had  an  estate  defeasible  in  case  of 
nonperformance  of  the  covenants  contained  in  the  lease, 
and  what  she  gave  by  her  will  was  the  same  thing,— a 
lease  subject  to  be  defeated  by  the  nonperformance  of  the 
covenants  which  it  contained.    I  do  not  know  how  I  can 
hold  that  the  devisee  of  an  estate  liable  to  be  defeated 
has  a  right,  against  the  general  estate  of  his  devisor,  to 
have  that  defeasible  estate  turned  into  an  indefeasible 
one,  or  to  be  indemnified  against  the  consequences  of  his 
own  neglect  in  suffering  it  to  be  defeated.    The  payment 
of  this  fine  is  an  element  necessarily  incident  to  the  pre- 
servation of  the  lease,  and  the  person  taking  the  benefit  of 
the  lease  must  take  its  burdens  also.     If  the  covenants  be 
not  performed,  the  lessor  may  re-enter,  and  the  devisee 
must  take  the  estate  subject  to  that  power  in  the  lessor 
80  to  determine  it     He  canAot  require  that  the  personal 
estate  of  the  testatrix  shall  be  applied  to  put  him  in  a 
better  position  than  he  was  in  at  the  time  of  the  death  of 
the  testatrix.     Suppose  the  case  of  a  lease  at  a  yearly  rent 
with  a  covenant  to  pay  a  certain  sum  at  the  expiration  of 
five  years  from  the  date  of  the  lease,  and  a  proviso  for  re- 
entry if  it  should  not  be  paid,  a  legatee  of  the  lease  could 
not  compel  the  executor  to  pay  the  sum  at  the  expiration 


CASES  IN  CHANCERY.  277 

of  the  five  years  out  of  the  general  personal  estate.  In  1352. 
Bhuni  T.  Hipkina  (a),  on  a  bequest  of  personal  estate  ex- 
onerated from  the  payment  of  debts,  which  were  charged 
on  certain  real  estates,  the  legatee  of  shares  in  the  Bir- 
mingham Railway  Company,  which  were  personal  es-  ^^'^krnteiu. 
tate,  was  held  to  be  entitled  to  have  future  calls  on  the 
shares  paid  out  of  the  real  estates:  that  being  a  gift  of  per- 
sonal estate  discharged  from  the  payment  of  debts,  the  fu- 
ture calls  which  the  testator  had  covenanted  to  pay  were 
considered  to  be  debts  of  the  testator  payable  in  futuro, 
but  in  the  same  way  as  his  other  debts.  That  case  does 
not  seem  to  me  to  militate  against  the  opinion  which  I 
have  formed,  that,  in  the  case  before  me,  the  leasehold  es- 
tate must  carry  this  burthen  with  it  But  there  is  another 
case  Tery  nearly  resembling  the  present,  which  was  not 
cited,  and  which  has  embarrassed  me  considerably.  I 
allude  to  the  case  of  Marshall  t.  HoUotvay  (6).  In  that 
case,  as  stated  in  the  marginal  note,  A,y  having  a  lease- 
hold estate  on  which  he  had  covenanted  to  erect  certain 
buildings  within  a  specified  time,  bequeathed  it,  and 
also  his  general  personal  estate,  subject  as  to  the  latter  to 
the  payment  of  his  debts,  to  trustees  for  B.  for  life,  with 
several  limitations  over.  A.  died  before  the  time  expired, 
leaving  the  covenant  unperformed  in  part;  and  it  was  held 
that  his  general  personal  estate  was  liable  to  the  perform- 
ance of  the  covenant.  The  bequest  there  was  of  all  mes- 
suages, houses,  buildings,  lands,  tenements,  and  here- 
ditaments, as  well  freehold  as  copyhold,  or  customary  and 
leasehold,  and  also  all  monies,  debts,  sums  of  money, 
stocks  and  annuities  in  the  public  funds,  to  him  due, 
owing,  and  belonging,  and  all  other  his  real  and  personal 
estate,  upon  trust  to  sell  and  convert  into  money  such 
part  of  his  personal  estate  as  should  not  consist  of  monies 
or  stock,  and  to  coUect  all  debts  due  to  him,  and  thereout 
to  pay  his  just  debts,  &c.     This  seems  at  first  sight  an  ex- 

(a)  7  Sim.  43.  (6)  5  Sim.  196. 
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1868.  tremely  6trong  ctse.  The  executors  and  trustees  of  the 
testator  had  borrowed  monies  and  applied  the  personal  es- 
tate which  they  had  received  in  building  on  the  leasehold 
estate;  but  it  is  stated  in  the  Master's  report,  that  the  mo- 

udgmeiu,  ^^^^  ^^^^  ^^  ^^^  ^  prevent  the  liability  to  penalties  and 
forfeiture  for  breaches  of  covenants  in  the  lease.  In  that 
case,  as  in  this,  the  lease  contained  clauses  making  it  de- 
terminable on  nonperformance  of  the  covenants.  The  de- 
cision appears  to  me  to  rest  on  the  same  ground  as  that 
of  Blount  V.  Hipkins.  The  Vice-Chancellor  considered 
that  there  was  an  express  intention  to  discharge  all  debts 
out  of  the  general  personal  estate;  the  devise  being  of  all 
the  real,  leasehold,  and  personal  estate,  upon  trust  to  get 
in  the  personal  estate,  and  thereout  to  pay  the  debta  The 
testatrix  in  the  case  before  me  might  no  doubt  have  said: 
''  I  intend  this  covenant  to  be  discharged  out  of  my  general 
personal  estate."  The  question  for  the  Court  is,  whether 
she  has  said  so.  That  it  was  the  clause  which  directed 
the  debts  to  be  paid  out  of  the  personal  estate  in  the  case 
of  Marshall  v.  HoUoway,  which  governed  the  decision  of 
the  Vice-Chancellor,  is,  I  think,  apparent;  for  he  observed, 
that  ''  it  was  idle  to  talk  of  persons  beneficially  interested 
in  the  personal  estate,  until  it  was  ascertained  whether  there 
would  be  any  residue;  and  especially  in  this  case,  where 
the  fund  which  was  to  be  laid  out  upon  the  trusts  of  the 
will  was  the  clear  surplus  monies  arising  from  the  testator  s 
personal  estate  after  payment  of  his  debts"  (a).  That  case^ 
therefore,  went  on  the  particular  provisions  in  the  will, 
and  not  on  any  general  rule  of  law.  The  Vice-Chan- 
ceUor  considered  that  what  was  given  to  the  legatee  was 
the  whole  leasehold  estate,  and  that  the  charges  upon  it 
fell  to  be  paid  out  of  the  general  personal  estate.  In  this 
case  the  gift  is  not  of  the  whole  lea8eh<dd  estate,  but  of 
the  leasehold  estate  subject  to  liability. 

(a)  5  Sim.  203. 
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The  cases  of  Jojcqwes  v.  Chambers  and  Barry  y.  Harding  issa. 
sofficieatlj  warrant  the  opinion  to  which  I  should  haye 
come  independently  of  authority,  that  the  latter  fine  of 
200W.  is  to  be  borne  wholly  by  the  leaseholds  themselves, 
and  not  out  of  the  general  personal  estate  The  tenants  ^^^fn"*^^ 
for  life  will  have  to  keep  down  the  interest  The  costs  of 
this  case  will  also  come  out  of  the  general  personal  estate, 
inasmuch  as  they  have  been  occasioned  by  a  difficulty 
arising  out  of  the  will  itself. 


B 


MORGAN  V.  MILMAN.  July  ^Aih; 

Aug,  2nd, 

Y  a  settlement,  dated  in  November,  1844,  made  bo-  Ettatei  were 

tween  the  late  Sir  Charles  Morgan  and  the  plaintiff,  his  llLoftnuteei, 

son,  (now  Sir  Charles  Morgan),  of  the  first  part;  the  De-  2^.~'J5!^ 

fendants,  the  trustees,  of  the  second  part;  and  other  trus-  •houWjoinU/ 

appoint,  and 

tees  of  a  term  of  500  years  thereby  created  in  the  estate,  rabject  thereto 
of  the  third  part;  the  estates  therein  comprised,  including  ]2.  fo*r]^,with 
the  hinds  which  were  the  subject  of  this  suit,  were  conveyed  "™?™vf  ^ 

B,  for  life,  re- 

to  the  defendants,  the  trustees,  and  their  heirs,  to  such  mainder  to  the 
uses  and  upon  and  for  such  trusts  as  the  late  Sir  Charles  sons  of  A  in 

tail,with  a  pow- 
er in  thetro*- 
int  with  the  oonaent  of  A.^  or  the  fint  penon  entitled  to  an  eitate  of  freehold  in  the  premises,  to 
^jTCe  with  any  Railway  &c.  Company  for  the  purchase-money  and  compensation  in  respect  of  any 
portion  of  the  estate,  and  that  their  receipt  should  be  a  sufficient  discharge;  and  to  receire  the  monies 
to  the  flune  uses  as  the  settled  estates.  A  Railway  Company  gare  notice  of  taking  a  portion  of  the 
lands  under  their  powers,  and  a  negotiation  took  place  as  to  the  price :  the  Company,  requiring  im- 
Biediate  possession,  deposited  8000/.  in  a  bonk  as  security  for  and  until  payment  of  the  sum  which 
iboold  be  awarded  or  agreed  upon.  The  Company  subsequently  gare  a  further  notice  to  take  an- 
otlMT  portion  of  the  aame  estates;  and  a  sum  of  money  was  paid  by  the  Coo^Muiy  XaA,  and  B.  upon 
their  joint  receipt,  in  which  it  was  expressed  to  be  paid  on  account  of  the  compensation  money  to  be 
nitiatstely  fixed,  and  to  be  paid  by  the  Company  in  respect  of  the  said  estates.  Before  the  amount 
of  the  price  and  compensation  was  fixed,  A.  died.  On  a  bill  by  A  as  executor  oiA,  against  the 
tnutees  and  the  Company,  to  enforce  the  sale  as  upon  a  binding  contract,  and  obtain  payment  of 
the  puvhase^Boney  {B»  waiving  any  cbum  thereto  in  his  own  right),  the  Court  kdd  that  Uiero  was 
BO  eontract  for  the  sale  of  the  knds  to  the  Company,  binding  by  its  own  force  on  the  donee  of  the 
twwer,  aad  thai  the  remainder-man  could  not  be  affected  by  &e  conduct  of  the  donee  of  the  power, 
and  that,  inasmuch  as  there  was  not,  during  the  life  of  A,^  any  contract  for  tiie  sale  of  such  binds 
bindiiig  on  A.  and  B^  independently  of  the  possession  hy  the  Company,  there  was,  therefore,  no 
contact  which  could  be  enforced  sgainst  the  remainderman. 
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Statement 


Morgan  and  the  Plaintiff  should  jointly  appoint,  and  sub- 
ject thereto  to  the  said  trustees  for  a  term  of  600  years, 
and  subject  to  such  term  to  the  use  of  the  late  Sir  Charles 
Morgan  for  life,  remainder  to  the  Plaintiff  for  life,  with  re- 
mainder to  the  first,  second,  and  other  sons  of  the  Plaintiff 
successively  in  tail  in  strict  settlement  The  settlement 
provided,  that  it  should  be  lawful  for  the  Defendants,  the 
trustees,  with  the  consent  of  Sir  Charles  Morgan^  or  other 
the  person  who  should  for  the  time  being  be  entitled  to 
the  first  estate  of  freehold  in  the  hereditaments  thereby 
limited,  to  agree  with  any  canal,  railway,  or  other  com- 
pany, or  projected  company  as  to  the  amount  of  considera- 
tion to  be  paid  for  or  in  respect  of  any  of  the  heredita- 
ments thereby  settled,  which  such  company  should  re- 
quire, and  as  to  any  compensation  for  severance  of  lands, 
and  for  any  injury  or  damage  to  the  said  estates,  and  gene- 
rally to  agree  to  all  such  provisions  as  should  be  con- 
sidered necessary  for  the  protection  of  the  said  estates  in 
consequence  of  the  works  of  any  such  company  or  the  pro- 
ceedings thereof;  and  that  their  receipt  or  receipts  should 
be  a  sufficient  discharge  for  all  monies  payable  in  conse- 
quence of  the  arrangements  made  with  such  companies  as 
aforesaid.  The  settlement  also  contained  the  usual  power 
of  sale  and  exchange,  and  provided  that  the  monies  to  arise 
from  such  sale,  and  the  purchase  monies  of  lands  to  be  taken 
by  any  such  companies  under  the  above  power,  were  to  be 
held  for  the  same  uses  as  the  settled  estates.  In  Decem- 
ber, 1845,  the  Sovih  Wales  Railway  Company,  under  the 
powers  of  their  Acts,  which  incorporated  the  Lands  and 
Railways  Clauses  Consolidation  Acts,  were  about  to  pass 
through  the  estates;  and  the  late  Sir  Charles  Morgan  au- 
thorised his  solicitor,  Mr.  Burley,  to  negotiate  with  the 
Company  for  any  part  of  the  settled  lands  which  they  might 
require.  In  March,  1846,  the  Company  gave  the  usual 
notices  to  take  part  of  these  lands;  and  Mr.  Wodley,  a  sur- 
veyor, valued  the  part  proposed  to  be  taken  at  8000/. 


OASES  IN  CHANCERY. 


281 


The  Company  did  not  agree  to  this,  but  offered  7,5002. 
Pending  this  valuation,  and  on  the  16th  of  April,  1846, 
Sir  Charles  Morgan's  solicitor  wrote  to  the  solicitor  of 
the  Company  on  the  subject  of  the  title  of  Sir  Charles 
Morgan,  and  the  title  which  the  Company  would  require, 
stating  in  his  letter  the  joint  power  of  appointment  con- 
tained in  the  settlement  of  November,  1844,  and  the  limi- 
tations of  that  deed,  adding,  that  the  estates  in  Monmouth 
and  Glamorgan,  above  the  family  and  other  charges,  were 
of  great  value,  and  expressing  his  hope  that  there  would 
be  no  objection  to  Sir  Charles  Morgan  and  the  Plaintiff 
receiving  the  purchase-money  without  procuring  the  con- 
sent of  any  mortgagee  thereto.  The  Company  required 
immediate  possession  of  the  land,  and  therefore  agreed  to 
deposit  in  the  bank  of  Messrs.  Olyn  A  Go.  the  8000^  The 
agreement  was  dated  the  30th  of  July,  1846,  and  was 
signed  by  the  solicitor  of  Sir  Charles  Morgan,  on  his  part, 
and  by  the  secretary  of  the  Company  on  their  behalf,  and 
was  in  the  following  words:  ''Sir  Charles  Morgan,  Bart., 
and  the  South  Wales  Railway  Company.  Memorandum. — 
The  amount  claimed  by  Sir  Charles  Morgan  (80002.)  for 
and  in  respect  of  the  twenty-six  acres  of  land  required  by 
the  Company  in  the  parishes  o{  Christ-Chvrch,  St  WooUos, 
Ba89aleg,  and  8t  Bride's,  in  the  county  of  Monmouth,  to  be 
deposited  in  Messrs.  Olyn's  bank,  in  the  joint  names  of  J. 
Burley,  Esq.,  and  C.  RusseU,  Esq.,  as  security  for  and  until 
the  payment  by  the  Company  of  the  sum  which  shall  be 
awarded  or  agreed  upon.  On  this  deposit  being  made,  pos- 
session to  be  given  to  the  Company  of  the  land,  the  Com- 
pany paying  interest  at  the  rate  of  42.  per  cent  on  the  sum  to 
be  so  awarded  or  agreed  upon  from  the  time  of  such  pos- 
session. The  Company  within  one  month  from  such  pos- 
session to  proceed  without  any  delay  to  get  the  amount  of 
compensation  settled  either  by  arbitration  or  a  jury,  as 
Sir  Charles  Morgan  shall  choose." 


StaiemmU. 
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In  Avguflti  1846,  the  Company  gave  a  farther  notice  ijt 
their  intention  to  take  other  portions  of  the  settled  estates. 
A  part  of  the  lands  so  proposed  to  be  taken  were  valued  by 
ICr.  WooUey  at  a  sum  of  75002.,  making,  together  with  the 
sum  claimed  for  the  first  portion  of  the  lands,  the  sum  of 
15,5002.  The  Company  offered  14,0002.  for  the  land  in- 
cluded in  both  valuationsL  The  remainder  of  the  lands 
comprised  in  the  second  notice  was  also  yalaed  by  Mr. 
WooUey  at  12502.,  or  11002.,  and  a  road  to  be  made  and 
left  as  specified  in  his  valuation.  On  the  24th  of  Septem- 
ber, 1846,  Sir  Charles  Morgans  solicitor  applied  to  the 
Company  for  payment  to  Sir  Charles  Morgan  of  the  80001. 
which  had  been  deposited,  adding,  ''the  sum  claimed  for 
the  other  lands  will  be  deposited  by  the  directors  in  the 
usual  way,  after  which  the  total  amount  of  compensation 
can  be  decided  upon  by  reference  or  a  jury."  To  this 
letter  the  secretary  of  the  Company  replied,  that  it  would 
be  better  to  let  the  80002.,  already  deposited,  stand  as  it 
was;  but  that,  on  any  day  after  the  ensuing  Monday  (28th 
of  September),  if  the  solicitor  of  Sir  Charles  Morgan  would 
bring  a  receipt  from  Sir  Charles  Morgwn  and  Mr.  Morgan 
for  75002.,  the  balance  of  the  15,5002.  claimed  by  Sir  Charles, 
a  cheque  should  be  given  for  the  amount,  on  account  of 
the  whole  payment  to  be  made  for  Sir  Charles'  land,  as 
should  be  thereafter  determined.  On  the  30th  of  Septem- 
ber, 1846,  a  receipt  was  accordingly  signed  by  the  late  Sir 
Charles  Morgan  and  the  Plaintiff,  as  follows : — '^  September 
30th,  1846.  Received  this  day  of  the  SotOh  Wales  Railway 
Company  the  sum  of  75002.,  on  account  of  the  compensa- 
tion money  to  be  ultimately  fixed,  and  to  be  paid  by  the 
said  Company  in  respect  of  the  lands,  part  of  our  estates, 
required  for  the  South  ffales  Railway  Company."  The 
75002^  was  thereupon  paid  to  the  account  of  the  late  Sir 
Charles  Morgan  with  Messrs.  CouUs,  Abstracts  of  the 
title  to  the  lands,  which  were  the  subject  of  these  n^;o- 
tiations  (and  which  lands  were  described  in  the  first  three 
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parts  of  the  schedule  to  the  bill),  were  deliyered;  but  on        isAS. 
the  5th  of  December,  184^,  and  before  any  other  steps 
were  taken  with  reference  to  the  contract,  Sir  Charles 
Morgan  died. 

After  the  death  of  Sir  Charles  Margan,  the  Company 
gave  notice  (rf*  their  intention  to  take  other  lands  which 
were  comprised  in  the  settlement,  and  which  were  described 
in  the  fourth  part  of  the  schedule  to  the  bill  The  Com- 
pany agreed  to  pay  20,0002.  for  the  whole  of  the  settled  lands 
which  they  required.  The  sum  of  400W.,  part  of  the  8000t, 
was  paid  oyer  to  the  trustees,  such  sum  of  40002.  being  less 
than  the  value  of  the  lands,  as  to  which  the  notices  were 
not  giren  until  after  the  death  of  Sir  Charles  Morgan. 

The  bill  was  filed  by  Sir  Charles  Morgan,  the  son,  and 
it  stated  that  the  purchase-money  of  20,0002.  might  pro- 
perly be  apportioned,  by  attributing  46332.  IBs.  to  the  lands 
comprised  in  the  fourth  part  of  the  schedule,  and  15,3662.5a 
to  the  other  landa  That,  owing  to  the  death  of  Sir  Charles 
Morgan,  it  was  impossible  to  carry  into  effect  the  intended 
execution  of  the  joint  power  of  appointment;  but  that  the 
same,  as  to  the  lands  referred  to,  other  than  those  com- 
prised in  the  fourth  schedule,  ought  to  be  treated  as  con- 
dnsively  agreed  to  be  executed;  and  that  the  Defendants, 
Milman  and  Morgan,  ought  to  be  directed  to  concur  with 
the  Plaintiff  in  the  conveyance  of  the  lands  to  the  Com- 
pany; and  that  the  purchase-money  ought  to  be  paid  to 
the  Plaintiff  as  the  executor  6f  Sir  Charles  Morgan,  the 
Plaintiff  wawing  any  claim  thereto  in  his  own  right  The 
hill  prayed  a  declaration  accordingly,  and  that  the  Rail- 
way Company  might  be  decreed  specifically  to  perform 
the  contract;  and  that  the  Defendants,  the  trustees,  might 
be  decreed  to  concur  with  the  Plaintiff  and  all  other  ne- 
c^iisary  parties  in  conveying  to  the  Railway  Company  the 
lands  comprised  in  the  first,  second,  and  third  parts  of  the 

schedule. 
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165S.  The  Company  submitted  to  act  as  the  Court  should  di- 

rect, but  declined  to  complete  the  purchase  under  the 
contract  which  had  been  made,  without  the  sanction  of 
the  Court. 


Argumau.  Sir  Tf.  P.  Wood,  Mr.  Rolty  and  Mr.  WooUey,  for  the 
Plaintiff,  in  support  of  the  argument  that  the  contract 
was  binding,  and  that  the  parties  entitled  in  remainder 
were  concluded  by  it,  cited  Campbdl  v.  Leach  (a),  Co- 
vent7*y  v.  Coventry  (b),  Shannon  v.  Bradstreet  (c\  Mori- 
lock  T.  BvUer  (d),  and  Coles  v.  Trecothick  (e) ;  and  they  dis- 
tinguished the  case  from  that  of  Blagden  v.  Bradbear  (/). 
The  case  of  Wright  v.  Woodhead{g)  was  also  mentioned 

Mr.  Qlaaae  and  Mr.  Milman  for  the  Defendants  benefi- 
cially interested  in  remainder  under  the  settlement,  and 
for  the  trustees. 

Mr.  OAome  for  the  Railway  Company. 


JudffmerU.       ViCB-ChANCELLOB: — 

This  is  a  bill  for  specific  performance  of  a  contract. 
The  case  is  singularly  circumstanced.  By  a  settlement, 
made  in  the  year  1844,  the  estates  in  question  were  set- 
tled to  such  uses  as  the  late  Sir  Charles  Morgan  and  the 
Plaintiff  his  son  should  jointly  appoint,  and  subject  to 
such  appointment  to  trustees  for  500  years,  and  then  to 
the  late  and  present  Sir  Charles  Morgan  successively  for 
life,  with  remainder  to  the  sons  of  the  present  Sir  Charles 
Morgam,  in  tail    There  was  a  power  in  the  settlement  for 

(a)  1  Amb.  740;  and  see  p.  (d)  10  Ves.  315— Per  Lord  £2- 

749— Per  Lord  Chief  Justice  De  don, 
^^-  («)9VeB.  234. 

(6)  2  P.  Wma.  222.  (/)  12  Vea  466. 

(c)  1  Sch.  &  Lef.  62.  ^  (p)  See  Appendix,  p.  IvL 
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the  tnutees,  with  the  consent  of  the  late  and  present  Sir 
Charles  Morgan^  or  the  survivor  of  them,  to  agree  with 
the  promoters  of  any  Railway  or  Canal  Company  for  the 
sale  of  aoy  part  of  the  settled  estates,  and  for  the  amount 
of  the  consideration  to  be  paid  for  the  same,  and  the  loss 
or  damage  which  might  be  caused  thereby  to  the  settled 
property.  The  settlement  also  contained  the  usual  power 
of  sale  and  exchange,  and  provided  that  the  monies  to 
arise  from  such  sale  were  to  be  held  upon  the  same  uses 
as  the  settled  lands.  The  South  Wales  Railway  being  in 
the  year  1845  about  to  be  constructed  through  the  estates, 
the  late  Sir  Charles  Morgan  authorised  his  solicitor,  Mr. 
BuHeifj  to  negotiate  with  the  Company  for  the  sale  of  any 
part  of  the  land  which  they  might  require.  [His  Honour 
referred  to  the  circumstances  which  took  place,  as  above 
stated,  up  to  the  death  of  Sir  Charles  MorgarL]  The  joint 
power  of  appointment  vested  in  Sir  Charles  Morgan  and 
the  Plaintiff  was  not  exercised;  and  it  is  now  gone  by  the 
death  of  the  late  Sir  Charles  Morgan,  The  Plaintiff,  who 
was  his  executor,  and  also  was  individually  one  of  the  do- 
nees of  the  joint  power,  has  contended  in  this  suit,  that, 
notwithstanding  the  absence  of  any  formal  exercise  of  the 
power,  the  estate  is  bound,  and  that  he  is  entitled  to  have 
the  purchase  completed  against  the  Company  and  the  par- 
ties interested  in  remainder;  and  the  question  which  I 
hare  to  consider  is,  whether  the  Plaintiff  is  or  is  not  en- 
titled to  the  decree  of  this  Court  for  that  purposa 


1808. 


JudgmenL 


On  looking  into  the  cases,  I  think  they  leave  no  doubt 
that  a  valid  contract  of  sale,  which  can  be  enforced  against 
a  donee  of  a  power,  independent  of  any  conduct  on  his 
part,  will  in  equity  be  binding  on  the  remainderman;  but 
1  think  they  go  no  further;  and  I  do  not  think  that  a 
mere  intention  to  sell  under  the  power  can,  in  the  ab- 
sence of  any  contract  binding  on  the  donee  by  force  of 
the  contract,  prevail  against  the  remainderman.    The  re- 
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MOROAN 

V. 
MiLMAN. 

JvdfnnenL 


xnaindennan  cannot,  I  think,  be  affected  bj  the  conduct 
of  the  donee  of  the  power.  The  question,  therefore,  as  it 
seems  to  me,  in  this  case,  most  be, — ^was  there  at  anytime 
in  the  life  of  the  late  Sir  Charles  Morgan,  a  contract  for 
the  sale  of  the  lands  in  question  which  could  haye  been 
enforced  against  him  and  against  the  Plaintiff,  independ- 
ently of  the  Company's  possession?  My  opinion  is,  that 
there  was  not  The  nearest  approach  to  a  contract  is  in 
the  receipt  for  the  75002.;  and  there  is  some  difficulty  in 
founding  a  contract  upon  that  document,  from  the  lands 
which  were  intended  to  be  referred  to  not  being  in  any 
manner  described  in  it:  but  apart  from  that  difficulty,  the 
contract,  evidenced  by  the  receipt,  is  to  sell  at  a  price  to 
be  ultimately  fixed,  and  the  price  neyer  was  fixed  in  the 
lifetime  of  the  late  Sir  Charles  Morgan.  At  no  time, 
therefore,  as  I  apprehend,  during  his  life,  could  a  bill  have 
been  maintained  against  him  or  against  the  Plaintiff 
upon  the  contract  merely,  for  specific  performance;  and 
under  these  circumstances  I  think  that  the  remainderman 
cannot  be  held  bound. 

The  case  of  Campbell  v.  Leach  (a)  was  much  referred  to 
in  the  argument.  The  Lord  Chancellor  in  his  work  on 
Powers,  has  given  an  abstract  of  that  case  (6).  It  appears 
that  in  that  case  there  were  letters,  which  probably  con- 
tained the  contract  between  the  parties.  The  Lord  Chan- 
cellor, in  an  earlier  part  of  the  same  work,  in  treating  of 
the  relief  afforded  by  this  Court,  with  reference  to  the  in- 
strument by  which  a  power  is  attempted  to  be  executed, 
says,  "  It  is  only  necessary  that  the  intention  to  execute 
the  power  should  appear  clearly  in  writing;  whether  the 
donee  of  the  power  only  covenant  to  execute  it,  or  by  his 
will  desire  the  remainderman  to  create  the  estate,  or  merely 
enter  into  a  contract  not  under  seal  to  execute  his  power, 


(a)  1  Amb.  740. 

(6)  2  Sugd.  Pow.,  App.,  No.  25, 


nom.  Leach  v.   CampbeR.    See 
alflo  2  Sngd.  Pow.  137,  edit  7. 
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or  by  kMen  promise  to  grant  an  estate^  which  he  can  only 
do  bj  an  exercise  of  his  power,  equity  will  supply  the  de- 
fect "(a).  And  the  note  citing  the  authority  for  the  lat- 
ter ckose  of  the  sentence  is,  *'  See  and  consider  Campbell 
T.  Leatk"  The  probability  is,  that  the  case  turned  upon 
the  effect  of  the  letters  which  had  been  written  by  Pryce 
Campbell,  the  father  of  the  infant  In  this  case  there  is 
no  such  contract  as  I  can  enforce  against  the  remainder^ 
man,  and  perhaps  the  strict  course  would  be  to  dismiss 
this  bill;  but  I  will,  however,  if  the  parties  desire  it,  direct 
a  reference  to  the  Master  to  inquire  whether  it  will  be  fit 
and  proper  for  the  trustees  to  adopt  the  contract. 

(a)  2  Siigd.Fow.  115,  edit  7. 


1868. 


Jydffw^enL 


PEARCE  V.  GARDNER. 

John  WOOLRIOHT,  by  his  will,  dated  in  1842,  devised 
^Pearce  and  IteuUey  (and  another  trustee,  who  disclaimed) 
tbe  residue  and  remainder  of  his  freehold,  copyhold,  and 
leasehold  messuages,  lands,  and  hereditaments,  goods,  chat- 
tels, ready  money,  securities  for  money,  stocks,  funds,  debts, 
and  other  personal  estate  and  effects  whatsoever,  unto  and 
to  the  use  of  his  trustees  and  executors  thereinafter  named, 
their  heirs,  executors,  &a,  upon  trust  that  they  or  the 
surrivors  or  survivor  of  them,  or  the  heirs,  executors,  ad* 
ininistrators,  and  assigns  of  such  survivor,  should,  with  all 
convenient  expedition,  and  within  five  years  after  his 
decease,  absolutely  sell  and  convey,  assign,  or  otherwise 
dispose  of  such  of  the  same  premises  as  should  be  of  a 
saleable  nature  as  therein  mentioned,  with  a  declaration 
that  their  receipts  should  be  sufficient  discharges,  and  that 
they  should  stand  possessed  of  the  produce  of  the  sale, 
^pon  trust,  subject  to  the  payment  of  debts,  for  the  wife 


Dee.  90th. 


A  d«?iieof 
rwlftndper- 
toaal  ectote  to 
tnutMs,  with 
ftdirectioii  for 
nle  with  all 

OOBT01lioilt 

•peedftnd 
within  fire 
jenn^and  to 
apply  the  pro- 
ceediin  pay- 
ment of  debti 
and  legacies, 
and  invert  the 
lendue  upon 
trnsta  for  the 
widow  and  chil- 
dren of  the  tea- 
tator— ^<f(ito 
empower  the 
tmitees  to  aell 
after  the  five 
yean  had 
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and  children  of  the  testator  as  therein  mentioned.  John 
Woolrigkt  died  in  September,  1846.  In  July,  1852,  Pearce 
and  Radley  contracted  with  Gardner  for  the  sale  to  him 
of  the  Barham  Wood  Estate,  in  Hertfordshire,  part  of  the 
real  estate  of  the  testator  comprised  in  the  residuary  de- 
yise.  An  objection  being  taken  that  the  trust  for  sale  was 
at  an  end  before  the  contract  was  made,  the  yendors  filed 
their  claim  against  the  purchaser  for  specific  performance 
of  the  contract 


Argument, 


Mr.  Campbell  and  Mr.  Bright  for  the  Plaintiffs,  the 
yendors,  submitted  that  their  power  of  sale  did  not  expire 
at  the  end  of  the  fiye  years:   Witchcot  y.  Zou(A  (a). 


(a)  1  Bep.  in  Chanc.  183.  The 
Begistrar*B  Book  was  examined 
by  the  connsel  for  the  Plamtifib, 
and  the  following  note  of  the 
case  extracted: — 

Upon  hearing  of  this  matter 
&&,  and  the  scope  of  the  suit 
being  to  compel  trustees  to  make 
sale  of  lands  according  to  a  trust 
created  by  Sir  J,  Zouch^  who, 
being  seised  of  lands  in  the  coun- 
ty of  Lincoln,  did  by  his  will, 
dated  1648,  devise  xmto  the  said 
Defendants,  Anthony  and  Charles 
Zouch  and  J,  HiUton,  since  de- 
ceased, several  manors  and  lands 
in  the  bill  mentioned,  to  the  in- 
tent that  they  or  any  one  of  them, 
or  the  survivors  or  survivor  of 
them,  and  their  heirs,  should 
make  sale  thereof  for  payment  of 
his  debts ;  and  of  his  said  will, 
made  the  Defendants  and  said 
J.  fftUton  executors;  and  by  his 
said  wUl  appointed  his  said  exe- 
cutors,and  the  survivors  and  sur- 
vivor of  them,  to  come  to  an  ac- 


count concerning  the  premises 
quarterly  before  O.  /2.,  F.  Zouek, 
and  Thomcu  Zouch,  whom  he 
made  supervisors  of  his  will,  and 
desired  the  survivors  or  survivor 
of  them  to  take  the  accounts  of 
his  said  trustees  and  executors; 
And  by  his  said  will  appointed 
that  what  part  of  the  premises 
should  not  be  sold  by  his  execu- 
tors and  trustees,  or  what  sur- 
plusage should  arise  from  the 
sales  thereof^  should  be  by  them 
employed  in  land  or  otherwise, 
for  the  benefit  of  Francis  his 
eldest  son,  and  the  heirs  of  his 
body  lawfully  begotten;  and  if  it 
should  happen  to  the  said  Franci* 
to  depart  this  life  before  his  full 
age,  having  no  issue  of  his  body 
lawfully  begotten,  then  to  the 
use  of  John  Zouch,  his  youngest 
son,  and  the  heirs  male  of  his 
body  lawfidly  begotten,  and  if 
he  should  die  before  his  full  age 
having  no  issue  of  his  body  law- 
fully begotten,  then  to  the  use  of 
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That  the  five  years  was  directory  and  not  conditional,  and 
only  mentioned  as  a  period  within  which  the  testator  de- 


the  said  dame  Margarft^  her  ez- 
ecoton^  administratora,  or  aa- 
signflL  And  by  their  bill  farther 
setting  forth,  that  the  said  exe- 
eaton,  after  the  death  of  the  said 
^J.ZoHck,  entered  upon  the 
landB  and  took  upon  them  the 
eiecation  of  the  trusts,  and  by 
the  rents  and  profits  and  money 
arising  from  the  sale  of  the  said 
Isndfl  have  raised  sufficient  to 
(iisdiarge  aU  debts  and  l^acies, 
bat  hare  not  g^ven  any  acoonnt 
thereof  yearly  to  the  snpernaor, 
according  to  the  direction  of  the 
will,  whereby  the  snrpliis  thereof 
might  be  known  and  employed, 

I  according  to  the  will;  and  the 
said  FraneU  Zouch  being  dead 

'  before  his  ftdl  age,  and  without 
iasue  of  his  body,  and  John  Hut- 
ton,  one  other  of  the  executors, 
being  also  dead,  the  Defendants 
b^  the  surviving  trustees,  and 
having  not  made  a  sale  of  all 
the  lands  devised  by  the  will  to 
be  sold,  pretend  that  they  cannot 
now  make  sale  thereof,  for  that 
the  aame  was  to  be  sold  within 
four  jears  after  the  testator's 
dea^,  which  time  is  elapsed, 
▼hereby  the  said  dame  Margaret 
is  like  to  be  defeated  of  the  sur- 
plos  of  the  estate  devised  to  her 
bj  the  will;  and  therefore  to  have 
an  aoeount  of  the  money  raised 
by  receipt  of  profits  or  sale  of 
the  devised  land,  and  to  compel 
the  Defendants  to  make  sale  of 
the  residue,  and  to  have  the  sur- 

VOLX. 


plus  employed  to  the  uses  limited 
in  the  will,  is  the  efiect  of  the 
Plaintiff's  suit. 

And  the  Defendants  by  answer 
confess  the  will  of  the  sud  Sir 
J.  Zatieh,  and  the  devise  of  lands 
to  be  sold  to  such  uses  as  is  be- 
fore expressed.  And  the  Defend- 
ant C,  Zottchy  by  answer,  sets 
forth  that  after  the  testator's 
death  the  trustees  entered  upon 
the  devised  lands,  and  received 
the  profits  thereof  or  such  parts 
as  are  unsold,  from  the  time  of 
his  entry  until  sale  thereof^  and 
of  the  remainder  unsold  until 
this  time.  But  denies  that  he 
hath,  out  of  the  real  and  personal 
estate,  more  than  sufficient  to 
pay  the  debts  of  the  said  testator; 
but  that  there  are  debts  stiU  to 
pay,  which  cannot  be  paid  with- 
out sale  of  the  manor  of  O.,  being 
part  of  the  devised  premises  yet  . 
remaining  unsold ;  and  sets  forth 
that  Francis  Zouch  dying  before 
age,  and  administration  of  his 
estate  being  granted  to  the  said 
dame  Margaret,  by  virtue  where- 
of she  hath  received  several  sums 
of  money  which  the  Defendant 
received  in  right  of  the  said 
Francis;  and  saith,  that  by  rea- 
son that  the  four  years  appointed 
for  sale  of  the  said  lands  is 
elapsed,  he  cannot  satisfy  pur- 
chasers that  the  Defendants  have 
a  good  title  or  power  to  make 
sale  of  the  lands ;  and  submits  to 
proceed  in  the  trust,  and  to  make 

J  H.  w. 


1852. 
PjuacB 

04RONKR. 

Argumeni* 
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sired  the  sale  to  take  place,  as  a  direction  to  sell  forthwith: 
Chambers  v.  HaweU  (a).  It  was  analogous  to  the  case  of  a 
deed  of  trust  for  the  benefit  of  creditors  who  were  to  execute 
it  within  a  certain  time ;  yet  creditors  who  came  in  after  the 
time  specified  were  not  excluded.  Sales  made  under  the 
Insolvent  Acts  were  upheld,  although  the  directions  of  the 
Acts  had  been  in  some  respects  departed  from :  Mather  v. 
Prieetman  {b)j  Cole  v.  Coles  (c),  Wright  v.  Maunder  {dj. 
If  the  trustees  had  not  performed  the  duty  within  the 
time  they  were  directed  to  do  it,  they  were  responsible  to 
the  cestuis  que  trustent  for  the  consequences  of  the  delay; 
but  it  was  not  the  less  necessary  that  the  office  or  duty 
should  still  be  executed:  Hawkins y.  Chappd{e\  OaAdlY. 
Harman  (/). 

Mr.  RoU  and  Mr.  Bevir,  for  the  Defendant,  argued,  that, 


sale  of  the  said  manor,  and  to 
give  an  account  as  this  Court 
shall  direct. 

[Defendant  Anthonif  denies 
having  received  any  monies,  or 
having  acted  in  the  trust,  except 
in  executing  conveyances,  and 
submits  to  act  as  the  Court  shall 
direct] 

And  the  Court  being  of  opinion 
that  no  advantage  ought  to  be 
had  or  made  of  the  lapse  of  the 
said  four  years*  time  limited  for 
sale  of  the  said  lands,  to  avoid  the 
execution  of  the  trust,  or  prejudice 
the  Defendant  in  her  claim  to  the 
surplus  of  the  estate,  according 
to  the  appointment  of  the  will, 
doth  therefore  order  and  decree, 
that  the  said  Defendants  and  all 
&c,  make  sale  of  the  said  ma- 
nor of  0,  yet  remaining  unsold, 
and  in  so  doing  shall  be  protected 
and  saved  harmless  by  this  Court 
And  that  the  Defendant  C,  Zouchy 


the  other  Defendant  refusing  to 
intermeddle  in  the  said  tnut, 
shall,  by  the  money  raised  by  sale 
of  the  said  manor,  and  other 
monies  received  out  of  the  eaid 
trust,  and  yet  resting  in  his  hands 
(if  any  be),  in  the  first  place  pay 
and  satisfy  all  the  debts  of  the 
said  testator  yet  remaining  un- 
paid, and  shall  account  for  and 
employ  the  surplus  of  the  estate 
to  such  uses  as  are  appointed  by 
the  will  of  the  said  testator,  and 
for  so  doing  is  to  be  protected 
and  saved  harmless  by  the  said 
Court  Beg.  lib.  1600.  B.  fol.  Hi 
12  Car.  2. 

(a)  11  Beav.  6. 

(6)  9  Sim.  352. 

(c)  6  Hare,  617. 

(cQ  4  Beav.  612. 

(e)  1  Atk.  623. 

(/)  11  Vea  607— Per  Lord 
Eldon. 
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whatever  might  be  the  mode  of  executing  the  trust  in  a 
case  in  which  the  trustees  had  failed  to  exercise  their 
poirer  within  the  prescribed  time,  there  was  no  ground 
for  the  proposition,  that  the  power  in  the  trustees  must 
subsist  for  an  indefinite  period  against  the  express  terms 
of  the  wilL  The  case  was  more  analogous  to  those  in 
which  a  direction  was  given  to  sell  an  estate  aft^r  the 
death  of  a  tenant  for  life;  in  which  it  had  been  held,  that 
there  was  no  power  to  anticipate  the  time  of  sale,  by  ef- 
fecting it  in  the  lifetime  of  the  tenant  for  life:  Bladdowr. 
Laws  (a).  It  would  follow,  that,  if  the  testator  had  direct- 
ed that  the  sale  should  not  take  place  until  after  the  ex- 
piration of  five  years,  the  power  could  not  have  been  exe- 
cuted until  that  time.  Why  was  a  direction  to  defer  im- 
perative, and  a  direction  to  accelerate  to  be  disregarded? 
It  had  been  laid  down,  that,  if  a  man  makes  his  will  that 
his  feoffees  shall  alien  his  land,  before  the  alienation  the 
heir  may  take  the  profits,  and  they  are  seised  to  his  use; 
and  if  an  alienation  be  not  made  by  them,  the  heir  shall 
have  the  land  for  ever  (b).  There  was,  at  least,  so  much 
doubt  of  the  continued  existence  of  the  power  in  the  trus- 
tees, that  the  Court  would  not  enforce  specific  perform- 
ance: Pyrke  y.WcMinffham  (c). 


1862. 


AriptmeiU, 


ViCE-CHAirCBLLOR : — 

The  trusts  created  by  the  will  of  the  testator  are,  with 
all  convenient  expedition,  and  within  five  years  after  his 
decease,  absolutely  to  sell  and  convey  the  premises.  There 
is  nothing  in  the  will  importing  a  negative  on  a  sale  being 
eflFected  by  the  trustees  after  the  expiration  of  five  years. 
If  there  had  been  a  provision  negativing  any  sale  by  the 


Judgment, 


(a)  2  Hare,  40.  Pow.  App.  610,  No.  1. 

(6)  Cm.  temp.  HeiL  7,  2  Sugd.  (c)  10  Hare,  1. 

u2 


294 


CASES  IN  CHANCaSRY. 


1802. 


thereout  certain  debts,  and  to  pay  the  residue  to  certain 
l^atees  therein  mentioned;  and,  subject  as  aforesaid,  she 
directed  that  her  trustees  should  stand  possessed  of  the 
monies  to  arise  from  her  said  copjhold  and  real  estates 
and  the  rents  and  profits  thereof  until  such  sale,  as  part 
of  her  residuary  personal  estate.  The  testatrix  then  gave 
and  bequeathed  all  the  rest,  residue,  and  remainder  of  her 
estate  and  effects,  real  and  personal,  of  what  nature  or 
kind  soever,  unto  D.  Morley  and  F.  Morley  and  J,  Morley 
(two  other  children  of  her  late  husband's  son  William 
Morley),  their  heirs,  executors,  &c.,  according  to  the  na- 
ture thereof,  in  equal  shares,  as  tenants  in  common. 

After  the  death  of  Sarah  Morley,  D.  Morley  and  W. 
MaanveU  contracted  to  sell  the  copyhold  tenement  devised- 
by  the  will  of  the  testator  fV.  Morley.  The  purchaser  ob- 
jected to  the  title,  on  the  ground  that  the  copyhold  did 
not  pass  by  the  will  of  Sarah  Morley,  An  application  for 
an  order,  on  that  ground,  to  vest  the  tenement  in  the 
purchaser,  was  adjourned  from  Chambers  for  argument  in 
Court. 


ArfnivienL         Mr.  BaUy  and  Mr.  Grenside  for  the  vendors. 

Mr.  RueseU  for  the  purchaser. 

Mr.  Waller  for  the  lord  of  the  manor. 

The  authorities  referred  to  on  the  argument  were,  Lord 
Braybroke  v.  Inskip  (a),  in  which  it  was  laid  down,  that  the 
legal  estate  of  a  trustee  would  pass  by  a  will  containing 
words  large  enough,  and  no  expression  in  it  authorising 
a  narrower  construction  than  the  general  legal  construc- 
tion; and  the  case  Ex  parte  fFhitacre,  22nd  of  July,  1807, 
where  there  was  a  devise  by  a  mortgagee  in  fee  of  all  the 
rest  and  residue  of  his  lands  and  hereditaments,  and 

(a)  8  Ves.  436— Per  Lord  Eldo7i. 


CASES  IN  CHANCEBY. 


295 


goods,  chattelsy  mortgages,  monies  and  securities  for  mo- 
nej,  and  all  other  his  real  and  personal  estate,  unto  four 
persons  (nephews  and  grandnephews  of  the  testator),  to 
be  equally  divided  between  and  among  them  as  tenants 
in  common,  and  to  their  respective  heirs,  executors,  and 
administrators,  according  to  the  nature  of  their  respective 
states.  One  of  the  devisees  died,  and  left  an  infant  heir, 
who  was  held  to  be  an  infant  mortgagee  of  one  fourth 
part  of  the  mortgaged  premises,  within  the  statute  of  7 
Anne:  1  Sand  Uses,  p.  421,  n.,  Ed.  1844.  Ex  parte  Bret- 
teU{a)  was  also  cited.  It  was  suggested,  that,  unless  ab- 
solutely necessary,  it  would  be  unreasonable  to  construe 
Ae  will  of  the  trustee  of  a  copyhold  estate  as  devising  the 
trust  property  to  three  persons  as  tenants  in  common,  in- 
Tolving  the  trust  estate  in  the  additional  expense  of  seve- 
ral admittancea 


1809. 


ArgumeiU. 


The  Yice-Chakoellob  said,  that,  after  having  heard  the 
argument,  he  had  come  to  the  conclusion,  that,  upon  the 
true  construction  of  the  will,  the  legal  estate  in  the  trust 
property  did  not  pass.  He  thought  that  it  could  not  have 
been  intended  by  the  testatrix  that  it  should  pass  by  the 
description  of  all  ''other  her  real  estate  whatsoever"'  con- 
tained in  the  first  part  of  the  devise,  as  the  estates  there 
referred  to  were  clearly  intended  to  be  sold,  and  the  pro- 
ceeds were  to  form  part  of  the  testatrix's  residuary  per- 
sonal estate.  All  the  testatrix's  real  estate  being  com- 
prised in  the  first  part  of  the  devise,  he  thought  that  the 
disposition  of  the  residue  of  the  estate,  real  and  personal, 
must  be  construed  merely  as  designating  the  parties  who 
were  to  take,  and  not  as  disposing  of  other  real  estate. 


JvdffmenL 


(a)  6  Vea.  576. 
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Nov.  8M, 

22n<f,23rc;,(£r 

Uth. 

1863. 

Jan,  Bth, 
A  decree  bj 
■ome  against 
the  othen  of  the 
deputy  day 
oyster  meters, 
haTing  the  ex- 
clusive right  of 
shovelling,  un- 
loading, and 
delivering  oys- 
ters within  Uie 
portofXoiwfoM, 
for  an  account 
and  equal  ap- 
portionment 
amongst  the 
meters  of  the 
scorage  dues 
received  by 
them, — such 
decree  being 
founded  on  the 
immemorial  ex- 
istence of  the 
body  of  meters, 


THOMPSON  V.  DANIEL. 

A  BILL  by  sixteen  of  the  deputy  day  oyster  meters  of 
the  city  ot London,  against  the  other  two  members  of  that 
body,  for  an  account  and  equal  apportionment  of  all  mo- 
nies receiyed  by  the  Defendants  and  Plaintiffs  as  deputy 
day  oyster  meters  in  the  exercise  of  their  office,  and  for 
an  injunction.     The  Plaintiffs  stated  the  following  case:— 


From  time  immemorial  the  mayor  and  commonalty  and 
citizens  of  London  hare  of  right  had  and  exercised  the  of- 
fice of  measurer,  and  the  measuring  of  all  wares  and  mer- 
chandise brought  into  the  port  of  London,  being  measure 
able;  and  that  such  office  was  exerciseable  by  the  lord 
mayor  for  the  time  being  or  his  sufficient  deputies.  The 
deputy  oyster  meters  of  the  city  of  Zondon  hare  from  time 
immemorial  held  and  exercised  the  exclusive  right  and 
which  was  heVd  privilege,  by  themselves  or  their  servants,  of  shovelling^ 
notwithstand*-  Unloading,  and  delivering  all  oysters  brought  for  sale  in 
wfrfon™h!2fy    ^^7  ^^**  ^'  ^^^^^^  *^^"8  *^®  ^^^^^  ^^  Thames,  and  to 

hibottrers,  and 

that  they  habitually  described  themseWet  as  senrants  of  the  corporation  of  Lomdom, 

Proof  that  there  had  been  an  equal  dirision  of  the  scorage  dues  received  by  the  deputy  day  oyster 
meters  for  the  last  sixty  years, — ^a  former  decree  in  a  suit  in  which  the  common  right  of  the  meters 
was  in  question, — and  earlier  evidence  that  the  meters  were  employed  by  turns,  held  to  be  sufS- 
cient  to  shew  that  they  were  entitled  to  an  equal  division  among  themselves  of  the  scorage  dues  which 
they  received. 

It  beinff  proved,  that,  for  at  least  sixty  years  past  the  affairs  of  the  deputy  day  oyster  meters  had 
been  reguUted  by  themselves,  and  there  being  no  eridence  of  any  interference  with  the  body  either 
by  the  yeomen  of  the  waterside  or  the  corporation,  it  was  keld  that  the  deputy  day  oyster  meters 
had  the  right  of  making  bye-kws  and  regulations  binding  on  their  body,  as  to  the  manner  in  which 
their  duties  should  be  performed. 

Hdd^  also,  that  however  it  might  be  competent  to  the  corporation  of  Lomdom^  in  such  corporate 
character,  or  as  representing  the  yeomen  of  the  waterside,  to  alter  the  righUand  duties  of  the  office 
of  the  deputy  day  oyster  meters,  yet  it  was  not  competent  to  the  corporation,  in  exercising  the  mere 
power  of  appointing  meters,  to  appoint  one  who  should  hold  his  office  upon  terms  inconsistent  with 
those  which  were  prescribed  by  the  reguUitions  of  the  body  of  meters. 

That  the  Court  would  not  charge  the  Defendants  with  defiiult  in  declining  to  receive  an  addi- 
tional payment  per  peck  for  the  services  of  the  holdsmen,  which  many  buyers  would  voluntarily 
pay,  but  to  which  the  meters  were  not  lawfully  entitled;  and  would,  on  the  other  hand,  allow  the 
D^endants  such  reasonable  paymento  as  Uiey  had  made  for  the  Ubour  of  the  holdsmen,  by  whom 
the  duty  of  shovelling,  unloading,  and  delivering  the  oysters  was  performed. 
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ereiy  place  throughout  the  limits  of  the  port  of  Lcmdm^ 
and  there  measured,  shoyelled,  unloaded,  and  delivered; 
ind  to  have  and  receive  a  compensation  for  such  duties, 
at  the  rate  of  8«.  for  everj  twenty  bushels  for  the  first 
hondred  bushels;  and  4^.  for  every  twenty  bushels  for  the 
remainder  of  any  cargo  of  oysters.     The  deputy  oyster 
meters  have  from  time  immemorial  consisted  of  two  dis* 
tinct  classes  or  bodies,  the  one  consisting' of  eighteen  per- 
sons, denominated  deputy  day  oyster  meters;  and  the 
other,  consisting  of  three  persons,  being  deputy  night]oys- 
ter  meters.     All  the  deputy  day  oyster  meters  have  been 
from  time  immemorial  entitled  to  participate  in  equal 
shares  in  all  sums  of  money  receivable  by  them  indivi* 
daally  for  the  said  duties;  and  every  of  them  is  bound  to 
bring  all  his  receipts  in  respect  of  the  same  into  a  com- 
mon fund  or  account,  divisible  in  equal  shares  among  the 
eighteen;  and  they  are  entitled  and  liable  to  sue  and  be 
saed  collectively  in  respect  of  such  right    The  right  is 
established  by  two  causes,  tried  before  the  Court  of  Ex- 
chequer: Milbaume  v.  Fisher^  in  1783,  and  Layboum  v. 
Crisp,  in  1838  (a).     The  manner  and  course  of  the  office 
and  business  discharged  by  the  deputy  day  oyster  meters 
have  always  rested  with  themselves,  and,  in  any  differ- 
ences between  them,  has  been  decided  by  the  majority — 
the  corporation  of  the  city  of  London  never  having  claimed 
or  exercised  any  right  to  control  their  course  of  business. 
The  deputy  day  oyster  meters  had  been  accustomed  to  ap* 
point  members  of  the  fellowship  of  porters  to  attend  as 
their  servants  and  agents,  to  perform  the  labour  of  mea- 
suring, shovelling,  unloading,  and  delivering  the  oysters, 
the  persons  so  appointed  being  called  holdsmen.    The  ac- 
tion of  MUboume  v.  Fisher  was  for  work  and  labour  in 
shovelling,  unloading,  and  delivering  the  oysters,  and  was 
brought  by  two  of  the  deputy  day  oyster  meters  for  the 

(a)  4  M.  &  W.  320. 
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1652.  common  benefit  of  all  of  them,  and  for  establishing  their 
right  to  the  compensation  which  ought  to  be  paid  for  such 
work  and  labour.  Until  the  5th  of  October,  1850  (when 
the  Defendants  Daniel  and  Morris  were  appointed  deputy 
day  ojster  meters),  all  monies  received  in  respect  of  such 
compensation  were  divided  equally  among  them.  A  list 
was  kept,  and  each  of  the  eighteen  meters  in  rotation  took 
upon  himself  the  duties  of  '^  weeksman,"  whose  office  it 
was  to  allot  the  boats  to  each  of  the  meters  in  his  turn. 
The  meter  to  whom  the  boat  was  allotted  received  from 
the  master  of  the  boat  the  scorage  dues  for  shovelling,  un- 
loading, and  delivering  the  oysters,  and  paid  the  amount 
over  to  the  weeksman,  who  received  and  paid  it  over  to 
the  meters.  There  were  three  meetings  in  every  year  (in 
January,  May,  and  October),  at  which  the  meters  produc- 
ed accounts  of  what  they  had  severally  received  from  the 
weeksman;  and  those  who  had  received  more  than  an 
equal  share  brought  back  the  excess,  which  was  divided 
amongst  those  who  had  received  less,  until  all  were  placed 
on  an  equal  footing.  The  offices  of  deputy  day  oyster  me- 
ters had,  up  to  the  year  1850,  been  the  subject  of  sale  and 
purchase,  with  the  approval  of  and  on  payment  of  a  fine 
to  the  oyster  meters  in  chief,  or  yeomen  of  the  waterside. 
On  the  death  of  a  deputy  day  oyster  meter,  who  had  not 
sold  his  office,  the  office  was  considered  to  have  dropped, 
and  the  appointment  devolved  upon  the  yeomen  of  the 
waterside.  The  corporation  of  London,  in  the  year  1823, 
purchased  the  offices  of  yeomen  of  the  waterside.  In 
J  834,  a  vacancy  occurred  amongst  the  deputy  day  oyster 
meters,  but  it  was  not  filled  up, — ^the  corporation  taking 
the  profits  of  the  vacant  office,  and  conforming  to  the  re- 
gulations of  the  body  of  deputy  day  oyster  meters,  and 
paying  the  accustomed  fines  for  not  serving  as  weeksman. 
A  second  vacancy  occurred  in  1848,  which  also  was  not 
then  filled  up, — the  corporation  in  like  manner  conform- 
ing to  the  regulations  and  taking  the  profits  of  the  of- 
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fioe,  until  October,  1850,  when  the  Defendants  were  ap-        135^ 
pointed. 


The  Plaintiffs  also  stated  that  the  purchasers  of  oysters 
had  been  immemorially  in  the  habit  of  paying  one  penny 
per  peck  to  the  holdsmen  for  the  labour  of  shovelling,  un- 
loading, and  delivering  the  oysters;  and  that  the  Defend- 
ants had  caused  public  notices  to  be  fixed  up  in  the 
market  informing  the  purchasers  that  they  were  not  re- 
quired to  pay  the  fourpence  per  bushel  theretofore  charged 
hj  the  holdsmen,  or  any  other  sum,  for  measuring  or  sho- 
velling the  oysters  purchased  tLiBUlingsgate;  and  the  Plain- 
tiffs allied  that  the  appointment  of  the  Defendants  had 
been  made  upon  certain  terms  of  arrangement  between 
them  and  the  corporation  of  London^  but  that  the  deputy 
day  oyster  meters  were  not  bound  by  those  terms  or  by 
that  arrangement;  and  the  Plaintiffs  stated  that  the  De- 
fendants had  arranged  with  Alston  and  Skindeyy  two  of 
the  principal  salesmen  of  oysters  in  the  city  of  London^  to 
unload  all  their  oysters,  and  had  received  all  the  profits 
and  fees  payable  for  the  unloading  and  delivering  of 
oysters  for  them,  except  the  one  penny  per  peck  payable 
bj  the  purchasers  to  the  holdsmen,  which  the  Defendants 
bad  not  received. 

The  bill  prayed  that  an  account  might  be  taken  of  all 
dues  and  sums  of  money  which  had  been— or,  but  for 
their  or  his  wilful  default — ought  to  have  been  received 
by  the  Defendants  and  Plaintiffs,  each  and  every  of  them, 
as  deputy  day  oyster  meters,  for  or  in  respect  of  oysters 
brought  on  board  any  oyster  vessel  to  any  market  within 
the  limits  of  the  port  of  London,  and  that  the  amount 
thereof  might  be  apportioned  equally  to  each  of  the  Plain- 
tiffs and  Defendants,  and  that  each  of  the  Defendants  might 
be  decreed  to  pay  what  should  be  found  due  from  him 
respectively  on  the  taking  of  such  account ;  the  Plaintiffs 


Thompson 

9. 

BANnt. 


soo 


1868. 


Statement, 
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therebj  ofPeiing  to  paj  wliat»  if  anj  thing,  should  be  found 
due  from  them  respectivelj  on  taking  such  account;  and 
if  necessary,  that  the  Defendants  might  be  restrained  bj 
injunction  from  receiving  anj  of  the  said  dues,  and  from 
in  any  manner  obstructing  or  interfering  with  the  usual 
and  accustomed  course  of  the  office,  and  from  |doing  any 
act  in  contravention  of  the  bye-laws  and  regulations 
thereof;  and  that  the  weeksman  in  the  ordinary  course 
might  be  authorised  exclusively  to  receive  the  said  dues; 
or  that  a  receiver  might  be  appointed  by  the  Court 


The  Defendants  by  their  answers  submitted,  that  the 
corporation  of  London  and  their  committee  and  officers 
claimed  and  exercised  the  right  to  control  the  conduct  of 
the  deputy  day  oyster  meters,  irrespective  of  any  bye-laws 
or  regulations  which  they  might  have  made  among  them- 
selves; and  they  stated,  that,  prior  to  their  appointment  as 
deputy  day  oyster  meters,  the  committee  of  the  corpora- 
tion of  London,  under  the  authority  given  to  them  by  the 
corporation,  required  the  Defendants  respectively  to  sub- 
mit and  agree  to  observe  as  the  condition  of  their  appoint- 
ment the  following  rules  and  orders: — 1.  To  observe  and 
fulfil  the  obligations  of  their  oaths  of  office.  2.  Each  meter 
is  to  attend  daily  at  BiUingsgaie  at  such  hours  and  on  such 
days  as  the  oyster  merchants  might  require,  and  to  per- 
form the  duty  of  meter  and  holdsman  in  shovelling,  mea- 
suring, and  delivering  the  oysters  to  purchasers  to  the 
best  of  his  skill  and  ability;  and  to  conduct  himself  with 
sobriety  and  diligence,  and  with  civility  to  the  me^ 
chants,  the  salesmen,  and  the  oyster  buyers,  whether  rich 
or  poor.  3.  Each  meter  to  render  to  the  office  of  clerk 
and  collector  of  the  market  weekly  an  account  of  the 
oysters  daily  measured  by  such  meter,  and  to  receive  from 
the  merchant  the  amount  of  the  scorage  and  metage,  and 
the  city  dues  of  Is.  and  Id  per  boat  for  each  voyage  in 
which  he  acts  as  meter,  and  to  pay  the  same  to  tlie  clerk 
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and  ooDector  of  the  market  on  the  Monday  in  each  week, 
at  such  times  and  places  as  he  might  appoint  4.  To 
lender  weeklj  to  the  weeksman  of  the  oyster  meters  a 
copy  of  the  account  rendered  to  the  clerk  of  the  market. 
5.  To  receive  from  the  clerk  of  the  market  monthly,  under 
the  orders  of  the  committee,  the  amount  of  the  scorage  so 
paid  to  him  in  respect  of  the  quantities  measured  by  each 
meter  during  the  preceding  month,  out  of  which  the  meter 
is  to  pay  his  assistants  for  doing  the  duty  of  shovelling, 
&c.  6.  No  meter  to  be  permitted  to  act  as  salesman.  7.  The 
appointment  to  continue  during  the  pleasure  of  the  com* 
mittee.  Lastly.  If  any  person  so  appointed  shall  take  or 
pennit  any  other  person  to  take  any  fee  or  gratuity  from 
buyer,  seller,  or  from  any  other  person,  other  than  the 
scorage  dues,  or  if  he  shall  violate  these  regulations  or 
any  otiier  regulations  that  the  committee  may  from  time 
to  time  pass,  or  be  guilty  of  incivility  to  the  officers  of  the 
market,  or  to  the  buyers  or  sellers,  he  will  be  instantly 
dismissed. 
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The  Defendants  did  not  admit  the  immemorial  right  of 
the  deputy  day  oyster  meters  to  shovel,  unload,  and  deliver 
the  oysters,  except  in  so  far  as  it  appeared  by  the  case  of 
Lai^urny.  Crisp;  and  they  denied  the  immemorial  right 
of  equal  participation,  and  the  common  interest  in  the 
monies  received  in  respect  of  the  office.  The  Defendants 
said,  that  the  appointment  of  holdsmen  by  the  meters, 
and  the  payment  by  the  purchasers  of  4(2.  per  bushel  in 
addition  to  the  said  compensation  of  88.  and  4s8.  per  score, 
commenced  not  earlier  than  the  year  1770;  and  they  sub- 
mitted, that  such  appointment,  by  the  meters,  of  holdsmen, 
who  took  no  oath  of  office,  which  was  made  as  thereby 
stated  on  the  nomination  of  the  sellers  of  oysters,  to  do 
the  work  of  measuring,  shovelling,  and  unloading  oysters, 
was  illegal,  and  that  such  duty  ought  to  be  done  by  and 
in  the  presence  and  under  the  personal  inspection  and  di- 
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rection  of  the  meters,  who  took  the  oath  to  do  justice  be- 
tween buyer  and  seller,  and  who  were  liable  to  remoral 
and  indictment,  if,  hj  exaction  or  anj  other  misconduct, 
they  violated  the  duty  and  oath  of  office.  They  said,  that 
since  the  time  when  they  were  respectively  appointed  to 
be  meters,  they  had  for  their  own  parts  continued  to 
shovel,  measure,  and  discharge  in  their  said  offices  of 
meters  all  cargoes  of  oyster  vessels  sold  by  or  consigned 
to  the  two  dealers  named  in  the  bill,  as  they  had  there- 
tofore done  in  the  character  of  holdsmen;  and  that  they 
had,  in  fact,  acted  exclusively  and  independently  of  any 
other  ['meter;  and  that  they  had,  in  discharging  such 
cargoes,  done  the  work  of  tneters  and  holdsmen,  and  had 
not  charged  or  received  the  4(2.  per  bushel  for  shovelling 
and  filling  the  measures  as  the  other  holdsmen  did,  but 
had  paid  the  men  they  employed  under  them  out  of  the 
scorage  dues,  being  the  reasonable  compensation  aforesaid 
received  by  them,  and  thereby  reduced  the  amount  of  such 
dues,  and  diminished  their  own  profits  by  about  three- 
fifths. 


Argument         Sir  W.  P.  TFood,  Mr.  WiUcocky  and  Mr.  Harrison  for  the 
Plaintifik 

Mr.  RoU  and  Mr.  Randell  for  the  Defendants. 

Upon  the  opening  of  the  case  it  was  observed  by  the 
Vice-Chancellory  that  the  case  of  the  Plaintiffs  involved  the 
necessity  of  establishing  that  the  corporation  of  London 
had  not  power  to  appoint  the  Defendants  to  the  office  of 
deputy  day  oyster  meters,  except  upon  the  terms  of  the 
Defendants  conforming  to  the  bye-laws  of  the  latter  body; 
and  that  the  corporation,  whose  powers  were  then  in  ques- 
tion, were  not  parties  to  the  suit. 


The  case  stood  over  on  the  suggestion  that  the  coipora- 
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tion  would  be  willing  to  appear  in  the  suit  as  if  thej  had 
been  made  parties  to  it;  and,  upon  the  subsequent  argu- 
ment, the  corporation  appeared  bj  the  same  counsel  as 
the  other  Defendants. 
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The  Vice-Chahcbllor,  after  stating  the  issue  raised  by 
the  pleadings,  that  much  evidence,  both  parol  and  docu- 
mentary, had  been  adduced  in  the  cause,  to  some  portions 
of  which  it  would  be  necessary  to  refer  in  determining  the 
eeTenl  points  of  the  case;  and  after  observing,  also,  that 
upon  the  case  being  first  opened,  he  had  thought  that  the 
corporation  of  London  had  such  an  interest  as  required 
that  they  should  be  represented,  and  that  they  had  accord* 
iogly  appeared  at  the  hearing,  and  submitted  to  be  bound, 
proceeded: — 

The  Plaintiffs  have  based  their  case  upon  the  imme- 
morial existence  of  the  body  of  which  they  form  part;  and 
it  was,  I  think,  necessary  for  them  to  do  so,  for,  independ- 
ent of  any  immemorial  constitution,  it  is  difficult  to  see 
how  they  can  stand  in  any  better  position  than  that  of 
deputies  appointed  by  persons  who  were  themselves  de- 
puties; or  how,  if  standing  in  that  position,  they  could  be 
otherwise  than  subject  to  the  orders  of  those  who  appointed 
them,  or  of  those  from  whom  the  appointment  was  origi- 
nally derived. 

The  first  question  to  be  considered,  therefore,  appears  to 
nieto.be,  whether  the  Plaintifis  have  established  the  im- 
memorial existence  in  the  deputy  day  oyster  meters  of  the 
right  of  shovelling,  unloading,  and  delivering, — involving, 
^  I  have  already  observed,  the  immemorial  existence  of 
the  office  itself.  I  have  very  carefully  examined  the  evi- 
dence on  this  point,  and  I  am  fully  satisfied  that  it  is 
abundantly  sufficient  to  make  out  this  part  of  the  case. 


AtQummL 


1863. 
JudffmetU, 
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The  oath  of  the  yeoman  of  the  waterside  in  the  time  of 
Edward  the  Fourth  proves  that  there  might  be  deputies. 
The  report  of  the  22nd  of  April,  1 707  (a),  finds,  that  seve- 
ral freemen  of  the  gang  of  fellowship  porters,  about 
twenty-one  in  number,  were  employed  in  unloading  and 
shovelling  the  oysters.  The  petition  of  the  yeoman,  of  the 
22nd  of  October,  1707,  states  the  payment  of  6«.  per  day, 
or  12&  per  vessel,  for  heaving  the  oysters  out  of  the  vessel, 
to  have  been  a  long  time  accustomed.  The  oyster  pro- 
prietors, in  their  petition  of  1 777,  describe  the  parties  of 
whom  they  complain,  as  deputies  The  report  of  the  24th 
of  July,  1777,  refers  to  the  appointment  of  the  twenty-one 
deputies  by  the  yeoman,  distinguishes  between  the  day 
and  night  meters,  and  states  the  distinction  to  have  been 
known  as  far  back  as  the  committee  could  learn.  The 
case  of  the  oyster  proprietors,  appended  to  that  report, 
states  the  business  of  measuring  to  have  been  done  time 
out  of  mind  by  twenty-one  of  the  fellowship  portera  And 
without  placing  any  reliance  upon  the  decree  in  MUbume 
V.  Fisher^  where  the  allegation  of  the  immemorial  existence 
of  the  office  is  loose  and  doubtful,  the  finding  upon  the 
issue  in  Layboum  v.  Crisp  seems  to  me  to  be  decisive  upon 
the  point  It  was  urged  on  the  part  of  the  Defendants, 
that  the  corporation  of  London  were  not  parties  to  that 
suit;  but  the  question  was  a  question  of  custom,  and  it 
was  tried  with  the  parties  most  interested  in  disputing 
it,  and  the  verdict  therefore  is  entitled  to  great  weight 
Besides,  it  appears  clear,  from  the  evidence,  that  the  cor- 
poration of  London,  although  not  actually  parties  to  the 
suit,  contributed  to  the  expenses  incurred  in  the  prosecu- 
tion of  it 


It  was  further  urged  on  the  part  of  the  Defendants,  that 
the  proceedings  to  which  I  have  referred  prove  the  deputy 

(a)  By  a  committee  of  the  corporation  to  whom  a  petition  on  the 
subject  had  been  referred. 
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OTster  meters  to  have  been  originally  mere  labourers,  and 
shewed  that  they  treated  themselves  as  servants  of  the 
Corporation;  but  it  does  not  appear  to  me  to  be  material 
by  what  name  they  were  called,  or  whether  they  described 
themselves  as  servants  of  the  Corporation,  provided  they 
were  members  of  an  immemorial  body,  which  I  think  the 
CTidence  satisfiEkctorily  proves  that  they  were.  I  am  of 
opinion,  therefore,  that  no  further  inquiry  is  necessary,  or 
ought  to  be  directed,  upon  this  part  of  the  case,  the  more 
80  as  the  bill  in  this  case  is  simply  for  an  account,  and 
does  not  seek  the  establishment  of  any  custom. 
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It  being  then  proved  that  there  has  been,  from  time 
immemorial,  this  body  of  deputy  day  oyster  meters,  hav- 
ing the  exclusive  right  of  shovelling,  unloading,  and  de- 
li?ering  oysters,  the  next  questions  for  consideration  ap- 
pear to  be, ,  whether  this  body  has  had  and  exercised  the 
power  of  making  regulations  amongst  its  members,  and  if 
80,  whether  any  regulations  exist  prescribing  an  equal  di- 
vision of  tbe  monies  received  among  all  the  members  of 
the  body?  I  apprehend  that  a  body  of  this  description 
ma7  have  the  power  of  making  bye-laws  to  regulate  the 
nghts  and  duties  of  its  members,  and  that,  whether  they 
are  to  be  deemed  to  have  the  power  or  not,  must,  in  the 
absence  of  express  provision,  depend  upon  usage.  Now, 
tbe  evidence  in  this  case  shews  that,  at  least  for  the  last 
sixty  years,  the  affairs  of  this  body  have  been  regulated 
by  themselves  alone;  and,  looking  back  to  the  earlier  do- 
cumentary evidence,  I  do  not  find  that  there  has  been  any 
interference  with  the  body,  either  by  the  yeoman  of  the 
waterside  or  by  the  Corporation ;  and  in  this  state  of  cir- 
cumstances, I  think  this  body  must  be  considered  to  have 
the  right  of  self-government  It  is  true  that  they  are  de- 
scribed as  deputies,  and  that  they  have  in  some  instances 
called  themselves  the  servants  of  the  Corporation,  and  no 
doubt  they  are  bound  to  the  observance  of  certain  duties; 

VOL  X.  X  H.  W. 
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but  I  do  not  see  that  it  is  inconsistent  with  that  obligation 
that  thej  should  prescribe  amongst  themselves  how  those 
duties  should  be  discharged;  nor  do  I  think  that  any 
weight  is  due  to  their  having  described  themselves  as  ser- 
vants of  the  Corporation,  for  in  a  sense  thej  are  servanta 
They  are  bound  to  discharge  the  services  thej  have  under- 
taken, although  they  may  regulate  amongst  themselves 
the  mode  in  which  those  services  shall  be  performed. 


It  is  to  be  considered,  then,  whether  there  has  been  any 
regulation  among  the  members  of  this  body,  that  the 
monies  received  for  the  shovelling,  imloading,  and  deliver- 
ing should  be  divided  equally  between  them;  and  upon 
this  point  we  must  again  resort  to  the  evidence,  and  the 
evidence  I  think  establishes  the  regulation.  It  is  proved 
by  the  parol  evidence,  that,  for  the  last  sixty  years,  there 
has  been  an  equal  division  of  these  monies.  In  Mdboume 
V.  Fisher,  in  1777,  the  Defendants,  by  their  answer,  dis- 
tinctly raised  the  question  whether  the  Plaintiffs  had  a 
common  right  to  recover,  and  the  ultimate  decree  was  for 
payment  to  the  Plaintiffs;  and  going  yet  further  back,  it 
appears  that  in  early  times,  when  the  payments  were  per 
day  or  per  voyage,  the  meters  were  employed  by  turns, 
which  tends  to  shew  that  they  then  took  equally.  I  am 
of  opinion,  therefore,  that  this  case  must  be  dealt  with 
on  the  footing,  that,  according  to  the  regulations  of  this 
body  the  monies  received  for  the  shovelling,  unloading, 
and  delivering,  were  to  be  divided  equally  among  all  the 
meters. 


We  have  then  to  consider  whether  it  was  competent  to 
the  Corporation,  as  representing  the  yeoman  of  the  water- 
side, to  appoint  deputy  day  meters,  who  should  hold  their 
office  upon  terms  different  from  those  prescribed  by  the 
general  regulations  of  the  body;  and  I  am  of  Opinion  that 
it  was  not.     The  Corporation  have,  no  doubt,  the  power 
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to  appoint  to  the  office;  but  when  the  appointment  is 
made,  the  rights  and  duties  incident  to  the  office  must,  I 
think,  attach  upon  the  person  whom  they  have  appointed. 
If  the  Corporation  have  power,  either  as  representing  the 
yeoman  of  the  waterside  or  in  their  own  corporate  char- 
acter, to  alter  the  rights  or  duties  of  the  office,  they  may 
exercise  that  power,  and  all  the  officers  will  then  become 
subject  to  the  mere  rights  and  duties  they  may  impose; 
but  they  cannot^  I  think,  by  virtue  merely  of  their  power 
to  appoint,  introduce  rights  and  duties  inconsistent  with 
the  lights  and  duties  attaching  to  the  office  to  which  they 
appoint.  I  think,  therefore,  the  Plaintiffs  have  established 
their  right  to  a  declaration  that  all  monies  received  ought 
to  be  divided  equally  among  the  meters. 


1863. 
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It  was  asked,  however,  that  the  decree  should  go  fur- 
ther, and  that  there  should  be  a  declaration  that  the  De- 
fendants should  not  be  allowed  in  account  the  monies 
paid  by  diem  to  their  holdsmen;  but  I  am  of  opinion 
that  tbere  ought  to  be  no  such  declaration,  and  that,  on 
the  contrary,  there  must  be  a  declaration  that  the  Defend- 
ants ought  to  be  allowed  in  account  all  monies  properly 
paid  by  them  for  labour  in  shovelling,  unloading,  and  de- 
livering.   The  bill  puts  this  part  of  the  Plaintiffs'  case  on 
immemorial  usage;  but,  at  the  bar,  it  was  admitted  that 
the  claim  could  not  be  maintained  on  that  ground.     It 
^ras  rested  simply  upon  this,  that  the  purchasers  of  the 
oysters  were  willing  to  make  the  pajrment  of  the  one  penny 
per  peck  to  the  holdsmen,  by  which  all  claim  for  their 
labour  would  be  satisfied,  and  that  the  Defendants,  as  be- 
tween themselves  and  their  co-meters,  were  bound  to  ac- 
cept the  payment;  but  in  this  view  of  the  case  the  charge 
Against  the  Defendants  is  for  wilful  default;  and  I  am 
aware  of  no  instance  in  which  this  Court  has  charged 
parties  for  wilful  default  where  there  has  been  no  legal 
^ght  to  recover.    There  is  no  proof  that  any  purchaser 
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ever  tendered  the  payment  to  the  Defendants;  and  how 
is  the  Court  to  ascertain  whether  the  purchasers  would 
have  paid  or  not?  Besides,  according  to  the  decision  in 
Layboum  v.  Crisp,  it  is  the  duty  of  the  meters,  either 
themselves  to  do  the  work  of  shovelling,  unloading,  and 
delivering,  or  to  provide  for  its  being  done;  and  this  is  in 
fact  the  consideration  for  their  receiving  the  eight  shil- 
lings and  four  shillings  from  the  salesmen.  And  if  this 
Court  were  to  charge  the  Defendants  for  wilful  default,  it 
would  be  lending  itself  to  the  exaction  of  an  unauthorised 
charge;  for  the  Defendants,  if  so  charged,  would  of  course 
be  driven  to  obtain  from  the  public  the  one  penny  per 
peck.  This  Court  certainly  will  not  be  instrumental  in 
promoting  an  illegal  exaction;  and  I  think  therefore, 
that,  as  to  this  matter,  the  declaration  must  be  as  above. 


July^m, 
27th,d:dOth. 


The  account  was  taken  at  Chambers  under  the  decree, 
and  questions  arose  whether  the  Defendants  were  to  be 
charged  with  the  additional  payment  per  peck  which  they 
might  have  received  from  persons  voluntarily  paying  it, 
but  which  they  had  not  received — whether  they  were  en- 
titled to  allowances  in  their  accounts  for  sums  paid  by 
them  for  the  labour  of  shovelling,  unloading,  and  deliver- 
ing the  oysters;  and  if  they  were  not  entitled  to  the  sums 
charged  by  them  in  their  accounts,  what  sums  were  rea- 
sonable and  proper  to  be  allowed;  and  also  whether  the 
Defendants  were  entitled  to  an  allowance  in  respect  of  the 
personal  labour  they  had  bestowed. 

The  particular  charges  in  the  accounts  upon  which  the 
questions  arose,  and  the  nature  of  the  arguments  by  which 
they  were  severally  supported  and  resisted,  are  all  advert- 
ed to  in  the  judgment. 
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Mr.  Wigramy  Mr.  WQlcock,  and  Mr.  HarriBon,  for  the 
Plaintiffs. 

Mr.  RoU,  Mr.  EandeU,  and  Mr.  Hannen  for  the  Defend-       ^^'^ 

ant&  Argtiment, 


VlCB-CHAlffCKLLOK(a) : — 

This  case  was  adjourned  from  Chambers  for  the  purpose  JndgmenL 
of  considering  in  what  way  the  account  that  had  been  di- 
reeled  by  the  decree  of  my  predecessor  is  to  be  carried  in- 
to effect;  and  all  that  I  have  now  to  do,  inasmuch  as  the 
account  cannot  be  at  this  moment  settled,  is  to  state 
(which  I  think  very  desirable  that  I  should  speedily  do^ 
for  the  sake  of  all  parties  who  are  about  to  be  engaged  in 
the  occupation  to  which  this  suit  refers,)  the  principle  up- 
on which  I  shall  feel  it  my  duty,  when  the  matter  comes 
before  me  in  Chambers,  to  proceed  in  taking  that  account 

Now,  the  position  of  the  Plaintiffs  in  this  suit  is  cer- 
tainly a  very  peculiar  one.  They  are  sixteen  of  a  body, 
called  the  deputy  day  oyster  meters,  who  by  a  long  course 
of  time — ^probably  by  immemorial  custom — have  acquired 
a  peculiar  monopoly,  not  only  of  measuring  but  of  shovel- 
ling, unloading,  and  delivering  the  oystera  which  are  im- 
ported into  the  port  of  London^  and  the  two  Defendants 
are  the  two  other  deputy  day  oyster  meters — ^the  whole 
body  consisting  of  eighteen.  Of  course  many  observations 
might  at  all  times  be  made  in  reference  to  the  convenience 
or  inconvenience  of  a  monopoly  of  this  description;  but, 
as  was  said  by  Lord  Abinger  in  Laybaum  v.  Orwp,  Courts 
of  law  have  no  right  in  any  way  to  deal  with  that  consi- 
deration— all  that  they  have  to  do  is  to  see  what  the  rights 
of  the  parties  are,  and  to  take  care  that  those  rights  are 
carried  into  full  effect 

(a)  Sir  WiBiam  Page  Wood. 
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It  appears  that  these  officers,  having  no  immemorial 
payment  for  the  shovelling  of  oysters,  were  compelled  to 
have  recourse  to  legal  proceedings,  for  the  purpose  of  ar- 
riving at  a  quantum  meruit  for  their  labour;  and  accord- 
ingly, in  a  case  anterior  by  some  fifty  or  sixty  years  to 
Laifixmrn  v.  CWsp,  the  quantum  meruit  had  been  fixed  at 
eight  shillings  per  score  for  the  first  hundred,  and  four 
shillings  per  score  for  the  next  (a);  and  another  jury,  in 
Layhoum  v.  Criep  (b),  confirmed  that  amount  as  a  proper 
compensation  for  the  labour.  It  was  also  decided  by  the 
Court  upon  the  case  coming  back,  that  that  was  to  cover 
all  expenses — that  is,  that  the  eighteen  meters  were  bound, 
for  those  payments  of  eight  shillings  and  four  shillings,  to 
provide  the  labour  necessary  for  shovelling  and  unloading. 


It  appears,  however,  that  the  business  (as,  of  course, 
in  all  monopolies,  one  would  expect  the  result  to  be)  was 
a  very  profitable  one,  and  large  sums  have  been  paid  for 
the  acquisition  of  the  office, — so  much  it  appears  as  from 
15002.  to  20002.  It  is  perfectly  plain,  that  those  who  were 
conoemed  in  selling  the  office,  could  have  no  notion  that  the 
intended  purchaser  was  a  person  likely  to  perform  the  duty 
in  person,  or  that  he  paid  his  money  for  anything  else 
than  to  obtain  the  patronage  of  this  office,  if  I  may  so  ex- 
press it, — ^the  power  of  appointing  the  person  who  really 
was  to  do  the  duty,  and  to  obtain  such  profit  therefrom  as 
he  might  be  able. 


Amongst  other  sources  of  profit  derived  fiom  the  office, 
there  was  unquestionably  the  payment  of  a  Id  per  peck 
by  the  purchasers  of  oysters,  upon  their  being  landed, 
to  the  holdsman,  or  the  man  who  actually  did  the  work; 
the  consequence  of  which  was,  that  these  men  were  willing 
to  do  the  work,  as  between  themselves  and  the  meters,  for 


(a)  MeUumme  v.  Fisher^  supra,  p.  297.         (6)  4  M.  &  W.  320. 
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nothing;  leaving  to  the  meters  the  whole  4^.  and  8«.  aa  a 
dear  profit.  The  bill,  I  think  somewhat  unadvisedly,  puts 
the  payment  by  the  purchasers  as  an  immemorial  pajrment, 
and  would  seem,  in  some  sense,  to  insist  upon  it  as  a  right. 
The  case  ofLaf^xmm  v.  Crisp  determines  that  it  was  not  a 
right,  and  the  summing  up  of  the  learned  Chief  Baron  in 
that  case  clearly  intimates,  that  this  was  nothing  more 
than  a  voluntary  gratuity,  which  might  or  might  not  be 
paid  at  the  will  of  the  purchasers,  as  to  which  the  parties 
must  in  that  respect  take  their  chance 
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Now,  the  course  of  proceeding  since  Layboum  v.  CVup, 
which  was  determined  in  the  year  1836,  was  this:  the 
Corporation  of  the  City  of  London  at  that  time  held  one 
of  the  eighteen  offices  which  had  fallen  vacant,  in  com* 
mendam^  if  I  may  so  term  it;  and  the  City  contributed,  in 
that  respect,  to  the  expense  of  that  suit  in  supporting  the 
rights  of  the  deputy  day  oyster  meters.  The  City  after- 
wards acquired  and  held  another  of  the  offices  in  cofJir 
mendaniy  and  the  Corporation  continued,  down  to  the  year 
1850,  (fourteen  years  after  that  decision),  to  divide  the 
profits  of  the  office,  in  respect  of  the  two  members  whom 
they  so  represented,  with  the  other  meters;  and  at  the  same 
time  that  they  did  this,  they  submitted  themselves,  as  re- 
presenting two  of  the  meters,  to  the  general  rules  and  re- 
gulations of  the  body,  and  submitted  to  be  charged  with 
the  fines  which  were  payable  according  to  those  rules  if 
any  meter  did  not  undertake  the  duties  in  rotation, — ^there 
being  no  officer  to  perform  such  duties  in  respect  of  those 
two  vacancies  in  what  I  may  call  a  joint  offica 


In  the  year  1850,  it  appears  that  the  Corporation  thought 
it  expedient, — and  iGur  be  it  from  me  to  cast  upon  them 
the  slightest  appearance  of  censure  for  so  doing, — ^that 
they  should  no  longer  sell  those  offices,  in  order  ultimate- 
ly, I  suppose,  to  throw  the  trade  in  some  manner  open. 


312 


CASES  IN  CHANCERT. 


1853. 


JudgnunL 


They  resolved  upon  appointing  two  persons,  not  of  the 
class  that  had  theretofore  been  appointed,  that  is^  per- 
sons of  some  degree  of  wealth  who  woold  pay  for  the 
office, — but  two  of  the  men  employed  usually  in  the 
actual  duty  of  performing  those  functions, — ^and  so  far 
nobody  could  find  any  fault  with  their  proceedings. 
But  what  they  did  further  was  this, — ^they  attempted  to 
limit  these  two  men  by  regulations,  bringing  them  into 
peculiar  relations  to  the  Corporation,  separate  and  apart 
from  the  general  regulations  of  the  whole  quasi  corpo- 
rate body  of  deputy  day  oyster  meters.  Now,  looking  to 
that  body  as  being  an  ancient  body,  and  looking  to  the 
fact  of  the  Corporation  haying,  as  representing  two  of  the 
members,  subjected  themselves  to  the  rules  and  regula- 
tions  of  that  body,  one  is  rather  surprised  that  that  course 
was  taken.  It  has  now  been  established  by  the  Court— -by 
the  decision  of  my  predecessor,  and,  I  should  think,  must 
have  been  known  to  the  Corporation,  that  it  was  quite  ir- 
regular and  improper,  on  their  part,  to  direct  these  two 
men  to  account  to  them  or  their  officer  in  any  way  in 
respect  of  the  fees  of  the  office — ^that  those  fees  appertain- 
ed to  a  joint  purse,  in  which  all  the  day  meters  were  inter- 
ested, and  out  of  which  the  Corporation  itself  had  been 
drawing  its  share.  Instead  of  placing  those  men  in  a  pe- 
culiar relation  to  themselves,  and  of  exacting  firom  them 
certain  promises,  their  duty  was  simply  to  put  them,  with- 
out payment  if  they  thought  fit,  into  the  body  of  day 
meters;  but,  when  that  was  done,  to  subject  them  to  the 
general  rules  and  regulations  of  the  body.  The  Vice- 
Chancellor  Turner  clearly  and  distinctly  states  that  to  be 
his  view  of  the  case.  [His  Honour  referred  to  and  read 
passages  of  the  preceding  judgment^  supra  pp.  304 — 307]. 
That  is,  I  think,  a  very  clear  and  distinct  principle,  with 
which  I  must  entirely  accord.  The  judgment  of  the  Vice* 
Chancellor  appears  to  me  to  determine,  that,  when  these 
men  are  once  introduced  into  the  body,  they  must  consider 
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themBelves  free  from  all  engagements  which  they  may 
have  onadyisedly  though  honourably  entered  into;  be- 
cause unquestionably  they  could  not  enter  into  such  en- 
gagements to  the  prejudice  of  the  body  into  which  they 
were  mtrodnced.  Apart,  therefore,  from  all  engagements 
with  the  Corporation,  the  duty  of  the  Defendants  now  is 
to  consider  themselves  as  members  of  this  immemorial 
body,  and  to  act  in  harmony  and  accord  with  that  body. 
The  course  unfortunately  taken  led  to  a  very  different 
practice,  and  the  consequence  was,  that,  instead  of  the  De- 
fendants taking  their  ships  in  due  order,  like  the  rest  of 
the  meters^  they  appropriated  to  themseWes  certain  ves- 
sels, one  of  them  being  that  class  of  vessels  which  brings 
the  largest  cargoes  of  oysters  to  market,  and  they  set 
themselves  vigilantly  and  industriously  to  do  their  duty 
towards  those  vessels  which  they  had  so  taken  in  hand; 
that  was  irregular,  but  this  is  not  a  point  for  which  the 
decree  provides ;  and  although  the  Defendants  may  be  con- 
sidered to  have  illegally  interfered  in  the  rota,  yet  if  any 
provision  was  intended  to  be  made  in  respect  of  their 
having  had  in  this  sense  more  than  their  share,  it  ought  to 
have  been  provided  for  by  the  decree;  but  it  has  not  been 
done:  and  as  there  is  no  adjustment  of  the  equities  be- 
tween the  parties  in  that  respect^  I  must  assume  that  the 
decree  took  it,  up  to  that  moment,  to  have  been  so  far  le- 
gally done,  that  they  were  to  be  allowed  all  payments 
loade  in  respect  of  the  work  so  done. 


1653. 


Now  the  question  comes,  what  are  they  to  be  allowed? 
and  the  main  question  turns  upon  this  let  per  peck  which 
the  purchaser  was  in  the  habit  of  paying. 


With  regard  to  the  penny  per  peck,  I  think  it  clear, 
firom  the  verdict  in  Laj/boum  v.  Crisp,  that  it  must  be  en- 
tirely optional  with  any  purchaser  whether  he  will  make 
sndi  a  payment  or  not    If,  therefore,  it  were  demanded 
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from  the  purchaser,  I  think  it  clear  that  it  would  fall  dis- 
tinctly within  what  the  Vice-Chancellor  declares  in  the 
judgment  to  be  an  illegal  exaction.  It  does  not  distinctly 
appear  from  the  eridence,  that,  before  the  year  IS^O,  it  was 
ever  demanded  as  a  matter  of  right;  but,  certainly,  from 
the  year  1850  the  Corporation  of  Limdon  have  taken  great 
pains  that  it  shall  not  be  so  demanded,  and  as  owners  of 
the  market,  and  as  haying  all  those  persons  in  a  certain 
sense  under  them  as  their  ministers^  I  think  the  Corpora- 
tion did  quite  right  in  putting  upon  boards  in  public  places 
a  clear  and  distinct  statement  that  no  purchaser  was  bound 
to  pay  the  penny.  That  haying  been  done,  the  question 
remains,  whether  it  is  so  improper  that  this  penny  should 
be  received,  that  I  am  to  exclude  altogether,  in  taking  any 
future  account,  the  possibility  of  such  receipt 


The  case  on  the  part  of  the  Defendants  has  been  placed 
as  high  as  this, — ^that  the  penny  is  neither  more  nor  less 
than  a  bribe  from  the  purchaser, — ^that^  as  between  vendor 
and  purchaser,  it  operates  as  a  bribe,  and  that  in  that  sense 
it  is  strictly  illegal  to  receive  it.  Of  course,  if  it  were  a 
payment  of  that  immoral  description,  this  Court  could  not 
in  any  way  contemplate  the  possibility  of  such  a  payment 
being  made.  The  Court  would  in  that  case,  as  far  as  pos- 
sible, take  care  that  it  should  not  be  received,  and  frame 
its  decree  accordingly;  but  I  cannot  arrive  at  the  con- 
clusion which  the  aigument  supposes.  It  was  argued  that 
the  meter  is  a  humble  minister  of  justice,  that  he  is  sworn 
to  do  justice  between  buyer  and  seller,  and,  it  was  asked, 
what  should  we  think  of  any  minister  of  justice,  even  in 
the  humblest  capacity,'  accepting  a  payment  from  one  of 
the  parties?  It  is  not  given  for  nothing:  nobody  supposes 
it  is;  and  if  not,  it  was  said  that  it  is  neither  more  nor  less 
than  a  bribe. 


I  think  thete  are  many  otW  consideMitibns  to  be  taken 
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into  Tiew  in  this  casa  That  payments  or  grataities  are 
m$de  to  manj  persons  acting  or  performing  duties  in  hum- 
ble oficeS)  is  a  matter  of  every  day's  notoriety ;  and  there  is 
nothing  necessarily  ill^^,  I  apprehend,  in  persons  who 
have  duties  to  perfonn  accepting  gratuities  from  those  for 
whom  they  perform  them.  Inexpedient,  I  think  it  is,  as 
▼as  the  case  with  expedition  money  in  this  Court;  I  ad- 
mit, indeed,  that  my  own  feeling  is  very  strong  upon  the 
subject^  but  I  do  not  sit  here  in  a  l^islative  capacity.  Per- 
bq)8  nothing  could  be  worse  than  ihe  expedition  money  I 
bare  referred  to,  and  which  was  properly  abolished.  Never- 
tbeless,  that  payment  was  treated  as  a  legal  payment  while 
it  existed,  and  compensation  was  given  for  its  loss  when 
it  was  abolished.  The  injury  arising  from  such  payments 
is  plain  and  dear,  but  the  injury  is,  I  conceive,  of  a  totally 
different  character  from  that  which  was  suggested  in  the 
aigument.  It  is  not  that  the  buyer,  by  making  these  pay- 
ments, gets  a  better  measure;  but  the  real  evil  is  this,  that 
those  buyers  who  do  not  pay  (none  being  obliged  to  pay) 
do  not  get  so  well  served  or  so  quickly  served  as  those 
persons  who  consent  to  make  the  payment  That  is  the 
great  evil  of  all  gratuities  and  payments  of  this  descrip- 
tion; but,  at  the  same  time,  that  would  not  make  them 
illegal  But  there  are  also  these  considerations:  Is  it 
T^  easy  after  all  to  give  a  buyer  of  oysters  more  than 
be  is  entitled  to?  The  measure  is  not  found  by  the 
party  who  receives  the  gratuity — the  measure  is  found 
by  another  party  altogether.  Is  it  very  easy  for  the  mea- 
sorer  to  get  into  a  given  measure  a  greater  (juantity 
than  the  measure  will  properly  hold?  By  dexterous 
management  an  extra  oyster  or  two  may  be  piled  up  in 
what  is  called  the  heaped-^  measure;  but,  as  I  collect, 
it  would  require  exceedingly  dexterous  management  to 
give  to  the  purchaser  a  greater  quantity  of  oysters  than 
he  would  be  entitled  to  by  the  l^al  measmre.    The  case 
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does  not  rest  there.  Is  it  likely  that  the  purchaser  would 
get  any  advantage  hy  the  payment?  He  pays  a  penny 
per  peck,  and  therefore  the  direct  interest  of  the  shoveller 
is  to  make  as  many  pecks  as  he  can  from  the  bulk  of  the 
oysters.  The  very  mode  in  which  the  gratuity  is  given  by 
the  purchaser  is  that  which  would  tend  in  an  exactly  op- 
posite direction  to  that  which  is  suggested,  of  giving  the 
purchaser  a  larger  measure  than  he  is  entitled  to.  More- 
over, the  holdsmen  are  but  servants  of  the  meters;  and 
though  true  it  is,  that  the  meter  by  means  of  the  gratuity 
gets  his  work  done  cheaper  and  has  an  interest  in  it,  still 
it  is  his  business;  he  is  the  man  who  is  sworn  to  give  the 
measurement,  and  who  is  to  be  referred  to  in  case  of  any 
complaint  being  made,  and  he  has  over  him  the  Corpor- 
ation of  London  to  check  his  conduct  and  condemn  him 
if  he  is  guilty  of  any  misdemeanour  in  performing  his 
duty. 


Tt  should  also  be  observed,  that,  in  this  case,  we  have 
the  experience  of  two  yeara  The  evidence  has  been  given 
at  the  end  of  two  years,  during  which  the  double  system 
has  been  going  on.  In  some  vessels  the  penny  has  been 
received,  and  in  other  vessels  it  has  been  prohibited. 
There  is  no  complaint  from  any  individual  purchaser. 
Mr.  Alston,  who  takes  a  strong  part  in  this  matter,  has 
not  found  any  witness  to  say,  that  a  case  has  occurred  in 
which  any  seller  has  complained  that  the  buyer  has  had 
too  much.  I  am  clearly  of  opinion,  therefore,  that  I  can- 
not hold  this  payment  to  be  illegal 

The  nejA  question  is,— what  I  am  to  allow  to  those  men 
who  have  rejected  the  payment,  and  who  have  in  some  in- 
stances, I  do  not  suppose  there  are  many,  thrown  back 
the  pence  when  they  were  tendered  by  the  purchaser; 
whereby  the  Plaintiffs  say  they  have  been  injured  in  hav- 
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ing  work  found  at  an  expense  which  would  be  needless, 
inasmuch  as  they  say  they  could  have  procured  the  work 
to  be  done  for  nothing. 

I  certainly  think  myself  bound  by  the  decree  to  make 
some  allowance  to  the  Defendants.  The  Court  has  had 
the  whole  matter  before  it;  and,  after  considering  what 
just  allowances  are  to  be  made,  I  must  hold,  that  the 
Court  was  of  opinion  that  the  parties  were  justified  in 
makmg  some  payment,  and  therefore  the  proper  payment 
made  by  them  should  be  allowed.  I  cannot,  however,  al- 
low the  account  in  the  form  in  which  it  is  brought  in  by 
Mr.  Daniel  in  his  list  of  payments.  The  assistants  whom 
he  has  employed  are  his  son  and  a  man  of  the  name  of 
EuggetL  The  Defendant  appears  to  have  received  in  a 
week  12JL  15«.,  and  he  states  that  he  has  paid  for  those 
two  assistants  72.  66.,  besides  the  expense  of  refreshments, 
and  U  la,  for  an  extra  man.  Taking  the  7L  6&  received 
bj  the  two  parties,  it  amounts  to  no  less  than  32.  ISa.  each. 
It  seems  to  me  that  31. 13&  a  week  is  an  allowance  for  la- 
bourers which  is  preposterous.  Mr.  Daniel  has,  in  one 
part  of  his  evidence,  admitted  that  he  could  get  unskilled 
labour  for  much  less,  and  on  re-examination  he  said,  that 
he  could  get  a  labourer  for  30«.  a  week,  which  was  paid 
i^AlsUm's  boata  I  shall,  however,  be  better  able  to  form 
an  opinion  on  this  point  from  the  experience  of  the  oyster 
season  which  is  now  about  to  commence;  but  my  present 
impression  is,  that  40«.  per  week  is  the  utmost  which  can 
possibly  be  allowed ;  and  whether  I  make  such  an  allow- 
ance as  that,  must  depend  upon  the  information  I  may 
hereafter  obtain.  It  appears  to  me  from  the  account 
brought  in,  that  Mr.  Daniel  has  made  a  sub-partnership 
between  himself  and  somebody  else  as  to  the  money  which 
he  has  received,  and  which  he  was  bound  to  bring  into 
the  common  stock  of  the  meters. 
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I  am  bound  to  say,  that  not  only  under  the  decree  of 
the  Court  must  I  make  an  allowance  to  the  Defendants, 
but  that  I  am  perfectly  disposed  to  make  a  liberal  allow- 
ance to  one  who  has  been  acting  upon  a  mistaken  view  of 
his  rights,  and  under  the  directions  of  the  Corporation  of 
London,  He  may,  under  such  circumstances,  be  very  well 
mistaken  as  to  what  his  rights  and  duties  were.  I  think 
it  right,  however,  at  once  to  mention  that  the  particular 
sums  in  the  account  cannot  be  allowed. 


I  will  now  proceed  to  state  what  it  will  be  my  duty  to 
do  in  the  future  progress*  of  the  case  in  Chambers.  It 
seems  to  me  clear,  from  the  decree,  that  the  duty  of  the  De- 
fendants is,  and  I  hope  they  will  consider  it  so,  to  be  and 
act  as  part  of  the  united  body  of  meters.  They  have  not 
to  look  to  the  Corporation  of  XoncZon,  or  to  any  directions 
they  may  individually  receive  from  the  Corporation.  What- 
ever directions  the  Corporation  may  think  fit  I^ally  and 
properly  to  give  to  the  united  body,  that  body  will  of 
course  obey,  but  with  that  I  have  nothing  to  do.  The  De- 
fendiiuts  are  part  of  this  body,  who  are  entitled  jointly  to 
divide,  by  immemorial  custom,  the  general  profit  made  by 
the  business.  They  must  submit  to  the  r^ulations  of  the 
body, — ^they  must  take  their  turns  in  the  ships  appointed 
by  the  weeksman  in  the  ordinary  routine  of  business.  I 
assume  they  will  do  that  in  the  ensuing  oyster  season; 
and  the  Corporation  of  Lotidon  will  be  at  liberty,  and  pro- 
bably will  feel  it  to  be  their  duty,  to  multiply  notices  in 
any  shape  or  form  they  think  fit,  that  every  purchaser 
may  be  aware  that  he  is  not  bound  to  contribute  anything 
towards  the  payment  of  the  holdsmen.  Whatever  the 
purchaser  gives,  will  be  a  mere  gratuity;  but  I  think  the 
plain  course  is  this,  that  the  labour  should  be  provided  for 
by  the  joint  fund,  and  not  merely  in  such  a  manner  as 
two  members  of  the  body  may  think  fit  The  labour  must 
be  provided  for  on  the  ordinary  principle  of  providing  la- 
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boor  in  such  a  manner  as  it  can  be  ^t;  and  the  principle 
will  be,  in  taking  the  futnre  acconnt,  and  in  making  just 
and  proper  allowances  and  payments  for  labour,  to  consider 
what  will  be  the  actual  wages,  for  which  fellowship-porters 
and  sufficiently  skilled  workmen  can  be  found  to  do  the 
work.  I  shall  no-doubt  find  that  the  Plaintiffs  provide  men 
in  such  a  way  as  they  may  think  best ;  probably,  they  will 
haye  to  make  some  payments  when  full  notice  is  given  to 
the  public  that  every  payment  to  the  holdsmen  is  a  mere 
gratuity,  and  that  all  purchasers  are  entitled  to  have  their 
oysters  delivered  free.  But  if  the  Defendants,  Daniel  and 
MorriSy  in  their  turns  have  a  vessel  to  discharge,  and  the 
Plaintiffs  shall  tender  to  them  skilled  labour  at  a  lower 
price  than  the  Defendants  are  paying,  I  shall  not  be  dis- 
posed to  allow  the  Defendants  anything  more  than  the  sum 
for  which  such  skilled  labour  can  be  procured.  They  must 
consider  themselves  as  engaged  in  this  co-partnership,  and 
though  they  will  not  be  bound  to  accept  any  other  than 
skilled  labour,  they  will  not  be  allowed  out  of  the  common 
limd  to  make  arbitrary  and  optional  payments. 


S19 


The  only  question  remaining  is,  whether  anything  should 
be  allowed  to  Daniel  and  Morris  in  respect  of  their  per- 
sonal labour  in  the  work  which  they  have  performed.  I 
think  I  cannot  make  them  any  such  allowance.  Every 
one  of  these  parties  is  no  doubt  bound  to  contribute 
equally  to  the  labour  of  carrying  on  the  work  they  had  in 
hand;  and  if  it  shall  in  future  turn  out  that  the  Defend- 
ants have  to  pay  more  men  for  working  the  other  vessels, 
because  the  Plaintiffs  are  not  persons  capable  of  doing  the 
labour,  in  that  case,  if  Daniel  and  Morris  choose  to  do 
the  work  themselves,  it  will  be  a  ground  for  making  them 
an  allowance  for  their  labour.  At  present  that  has  not 
been  so:  on  the  contrary,  it  is  manifest  upon  the  plead- 
ings that  the  other  parties  have  contributed  their  whole 
receipts,  they  having  found  the  labour  gratuitously.    Hy 
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principle  will  be  hereafter  to  allow,  as  a  proper  and  just 
allowance,  that  for  which  the  labour  can  be  procored;  and 
to  allow  Daniel  and  Morris,  in  respect  of  personal  labour, 
only  such  difference  as  may  seem  to  be  right,  having  re> 
gard  to  what  they  have  done,  in  comparison  with  the  addi- 
tional labour  to  be  found  in  the  other  vessels,  because  the 
other  co-partners  do  not  think  fit  to  perform  the  work. 


1852. 
Dee.  8^ 

1853. 

Jan.  8lh. 

DeTiBeofrMl 


I  upon 
tnut  to  pay 
the  lenti  and 
profitmnto  or 
to  the  nae  of 
n.  X.  and  hif 
a>ngnt,forhif 
life,  and  from 
and  after  hi* 
deceaae,  iixito 
the  fint  and 
other  ioni  of 
a.  L.;  and,  in 
de&olt  of  fuch 
lasae,  in  tnut 
for  the  fint  and 
other  danghtert 
ofi2.Z.;and 
in  deiault  of 
Buch  iuue,  to 
pay  the  renti 
and  profits  ai 
therein  men- 
tioned;  and  an 
nltimate  remain- 
der oTer: — 
Held^ihAillL. 
did  not  take  an 
estate  tail  in  the 
devifed  pre- 
misee,  nor  an 
estate  for  life, 
with  remainder 
to  his  first  and 
other  sons  suc- 
cessively in 
tail,  nor  an  es- 
tate for  life 
with  remainder 
to  his  first  son 
in  fee. 


BRIDGER  V.  RAMSEY. 

zx  SPECIAL  case,  for  the  purpose  of  taking  the  opinion 
of  the  Court  upon  three  questions  arising  on  the  will  of 
Robert  LaAorp,  with  reference  to  a  part  of  the  testator  h 
real  estates,  called  the  We^  FeUon  Hall  estate.  The  will 
o{ Robert Lathorp  was  as  follows: — "I  give  and  devise  all 
my  real  estates,  whatsoever  and  wheresoever,  unto  my 
good  friend  John  Scott,  o{ Shrewsbury,  draper,  and  his  heirs 
and  assigns,  upon  the  trusts  only,  and  to  the  iises,  intents, 
and  purposes  hereinafter  mentioned  touching  and  con- 
cerning the  same,  (that  is  to  say),  in  trust  to  pay  the  rents, 
issues,  and  profits  of  all  my  said  real  estates  (the  same  be- 
ing subject  and  liable  to  the  payment  of  one  annuity  or 
yearly  rent-charge  of  20L  for  and  during  the  life  of  my 
sister  Martha  Lathorp,  and  also  subject  and  liable  to  the 
payment  of  what  money  is  secured  on  the  said  estates  by 
mortgage),  unto  or  to  the  use  of  my  nephew  Robert  La- 
thorp and  his  assigns,  for  and  during  the  term  of  his  na- 
tural life;  and  from  and  after  his  decease,  in  trust,  to  pay 
the  rents,  issues,  and  profits  of  my  said  real  estates  as 
aforesaid,  unto  the  first  and  other  sons  of  my  said  nephew 
Robert  Loithorp,  lawfully  begotten;  and,  in  default  of  such 
issue,  in  trust  for  the  first  and  other  daughters  of  my  said 
nephew  Robert  Lathorp,  lawfully  begotten;  and,  in  default 
of  such  issu^,  in  trust  to  pay  the  rents,  issues,  and  profits 
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of  mj  said  real  estates^  as  aforesaid^  unto  my  sister  Atary 
La&arp,  for  and  during  the  term  of  her  natural  life,  and 
after  her  decease  in  trust  to  pay  the  rents,  issues,  and  pro- 
fits of  my  said  real  estates  to  my  sister  LetUia  Lathorp  for 
and  daring  the  term  of  her  natural  life;  and,  after  her  de- 
cease in  trust  to  pay  the  rents,  issues,  and  profits  of  my 
said  real  estates,  as  aforesaid,  to  my  sister  Martha  Lathorp, 
for  and  during  the  term  of  her  natural  life;  and  after  her 
decease  in  trust  to  pay  the  rents,  issues,  and  profits  of  my 
said  real  estates,  as  aforesaid,  unto  my  sister  Ann  Clark, 
for  and  during  the  term  of  her  natural  life;  and  after  her 
decease,  then  in  trust  to  and  for  the  sole  use,  benefit, 
and  behoof  of  my  cousin  Robert  Lathorp,  of  Kensington, 
son  of  my  uncle  Ralph  Lathorp,  his  heirs  and  assigns,  for 
eyer." 

The  testator  died  in  May,  1770.  He  left  his  nephew 
Robert  Lathorp,  who  was  then  unmarried.  Rcbert  La- 
thorp, the  nephew,  entered  into  possession  of  the  estate; 
and  aft;erwards,  in  October  1783,  died  intestate,  leaving 
Robert  William  FeUon  Lathorp,  his  only  child  and  heir- 
at-law.  Robert  William  Fdton  Lathorp  suffered  a  reco- 
Teiy  of  the  estate  in  1809. 


1863. 


SUUement. 


The  Plaintiffs  took  under  a  conveyance  of  the  estate 
made  in  1815,  by  Robert  William  FeUon  La^thorp.  They 
liad  contracted  to  sell  the  estate  to  the  Defendant.  It  was 
agreed,  on  the  discussion  of  the  title,  that  the  following 
questions  should  be  submitted  to  the  Court: — 1.  Whether, 
under  the  will  of  the  testator  Robert  Lathorp,  the  nephew 
took  an  estate  tail  in  the  West  FeUon  BaU  estate;  or,  if  he 
did  not,  2.  Whether  Robert  Lathorp,  the  nephew,  took  an 
estate  for  life  in  the  said  estate,  with  remainder  to  his 
first  and  other  sons  successively  in  tail;  or,  if  he  took  nei- 
ther of  the  estates  before  mentioned,  3.  Whether  Robert 
VOL  X.  T  H.  w. 
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180a.  Laihorpf  the  nephew,  took  an  estate  for  life  in  the  efltate^ 

"    '  irith  remainder  to  his  first  son  in  fee; 

BmiMBA 

V. 

Ramsit.  


ArywmaiL  Mr.  WaXker  and  Mr.  Oiffard,  for  the  Plaintiff,  argaed — 
First,  that  the  son  of  Robert  Lathorp,  the  nephew,  took  an 
estate  tail  general.  The  words  "  first  and  other  son''  im- 
plied succession ;  and  they  could  not  be  fullj  satisfied  with- 
out giving  an  estate  tail:  Lewis  d.  Ormond  y.  Waters (a)y 
Evans  v.  AsUey  (6),  Oddie  v.  Wood/ard  (c).  Secondly,  the 
estates  were  not  given,  but  it  was  a  trust  to  pay  the  rents 
of  the  estates;  and  an  indefinite  gift  of  the  rents  amount- 
ed to  a  gift  of  the  inheritance:  Stewart  v.  Oamett(d)y  Dae 
d.  Dacre  v.  Lady  Dacre  (e),  Ives  v.  Legge(/).  The  word  es- 
tate also  carried  the  inheritance.  Generally,  such  words 
would  give  the  fee,  but,  considered  with  reference  to  the 
rest  of  the  will,  they  indicated  that  the  devisee  was  to 
take  an  estate  tail  If  the  devise  were  construed  as  giv- 
ing a  fee,  it  was  a  construction  inconsistent  with  succes- 
sion. Even  where  there  was  a  limitation,  which,  stand- 
ing alone,  would  give  a  fee,  and  there  was  afterwards  a 
limitation  over  to  a  party  who  was  related  to  the  first  de- 
visee, it  was  taken  to  be  an  estate  tail  It  was  impossible 
to  suppose  that  the  testator  could  have  intended,  that, 
when  there  was  one  son,  all  the  limitations  over  should 
faiL  That  construction  would  render  all  the  subsequent 
limitations  idle.  A  limited  succession  of  heirs  must,  there- 
fore have  been  intended.  The  second  and  next  best  view 
of  the  case  was,  to  treat  the  devise  as  a  gift  of  the  remain- 
der to  the  son  of  the  nephew  in  fee :  Doe  d.  Comberbach 
V.  Perryn  (jr).    The  devise  to  the  trustees  was  of  a  com- 


(a)  6  East,  336. 
(6)  3  Burr.  1670. 
(c)  3  My.  &  Or.  564. 
{d)  %  Sim.  396. 


(«)  1  B.  &  P.  260. 
(/)  3  T.  R  488,  n. 
(g)  3  T.  R.  484. 
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plete  fee;  then  a  life  interest  wns  carved  out,  and  a  trust 
for  the  son  was  created;  and  the  trust  to  pay  the  rents  to 
the  son  gare  him  the  fee:  Moore  v.  Cleghom(a);  2  Jarm. 
Wills,  177,  179,  534,  and  cases  there  cited  The  third 
▼iew  for  which  the  Plaintiff  contended,  if  he  should  fail 
on  both  of  the  former  arguments^  was  that  Robert  Lathorpf 
the  nephew,  took  an  estate  tail:  Mobineon  v.  Robin3on(b)f 
Wight  T.  Leigh  (c). 

Sir  W.  P.  Wood  and  Ht.  Shebbeare,  for  the  Defendants, 
principally  relied  upon  the  authorities  and  reasoning  up- 
on which  his  Honour  proceeded  in  his  judgment. 


I86a 


Argument 


Yics-Chancslloe: — 

With  respect  to  the  first  question:  I  think,  that,  both 
upon  the  words  of  the  will,  and  on  the  cases  which  have 
been  decided  upon  the  point,  it  must  be  held  that  the 
testator  intended  the  sons  and  daughters  of  Robert  La- 
Aorp,  the  nephew,  to  take  successive  estates,  and  that  the 
construction  which  would  give  an  estate  tail  to  Robert  La- 
thorp,  the  nephew,  cannot,  therefore,  be  maintained. 

With  respect  to  the  second  question,  I  am  of  opinion 
that  no  reasonable  distinction  can  be  drawn  between  this 
case  and  the  case  of  Lord  Rorrmey  v.  Fosterid)^  in  which 
the  limitations  to  the  son  and  sons,  followed  by  a  limita- 
tion over  for  default  of  such  issue,  were  held  to  give  life 
estates  only  to  the  sons.  The  word  "  estate"  was  not,  it 
is  true,  in  that  case  as  in  the  present,  contained  in  the 
particular  devise  to  the  son  and  sons;  but  the  whole  class 
of  devises,  of  which  that  to  the  son  and  sons  formed  a 
part,  was  prefaced  by  that  word,  and  it  over-rode  them  all. 
There  were  in  that  case  also,  as  in  the  present,  express 


(a)  10  Beav.  423. 
(h)  1  Burr.  36. 


{c)  16  Ves.  564. 
{d)  11  East,  594. 
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Judgment. 


limitations  for  life,  with  succeeding  limitations  introduced 
by  the  words  "  from  and  after  the  decease''  of  the  tenant 
for  life,  contrasting  with  the  words  "  for  default  of  such 
issue/'  by  which  the  limitations  following  on  the  estates  of 
the  sons  were  introduced;  and  there  was  likewise  in  that 
case,  as  in  the  present,  an  ultimate  limitation  in  favour  of 
a  devisee,  hb  heirs  and  assigns.  All  the  aif^uments,  there- 
fore, which  in  the  present  case  have  been  deduced  from 
the  use  of  the  word  ''  estate,"  the  gift  of  the  rents  and 
profits,  and  the  contrast  of  the  limitations,  were  applica- 
ble in  that  case  also.  And  that  case  was  preceded  by 
Denn  v.  Page{a),  and  Hay  v.  Lord  Coventry(b),  in  which 
cases,  though  the  reports  leave  us  in  uncertainty  as  to  the 
particular  words  by  which  the  property  was  devised,  the  rea- 
soning of  the  Judges  upon  the  effect  of  the  devise  is  most 
strong  and  convincing.  I  refer  particularly  to  the  judg- 
ment of  Lord  Kenyan  in  Hay  v.  Lord  Coventry.  In  an- 
swer, therefore,  to  the  second  question,  I  feel  myself  bound 
by  these  authorities  to  declare  that  RcX>ert  Laihorp  did 
not  take  an  estate  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail 


With  respect  to  the  third  question,  I  think  that  the 
reasons  which  govern  the  previous  questions^  and  particu- 
larly those  which  apply  to  the  first,  govern  this  alsa  And 
I  am  of  opinion,  therefore,  that  this  question  also  must  be 
answered  in  the  negative. 


(a)  3T.R87,n. 


(b)  3T.R83. 
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HARLEY  V.  HARLEY.  JDee.^Md: 

AMES  PL  ATT,  by  his  mrlll,  dated  in  1837,  after  giv-  Tlie  toatatorbe- 
ing  certain  legacies  and  annuities,  gave  all  the  rest  and  ^^^J^tlT 
residue  of  his  estate  and  effects  to  his  trustees,  upon  trust  ^  «nnt«ei,  up- 

.  on  tnut  to  pay 

to  permit  and  suffer  Anna  Maria  Smith  to  receive  the  in-  the  interest 

terest,  dividends,  and  annual  produce  for  her  life;  and,  the'deceawof 

after  her  decease,  upon  trust  to  pay  and  apply  the  interest  lif^'ll^y^ 

and  dividends  of  the  said  residue  to  John  Smith,  R.  W.  ^*«^*^'  *"* 

^aji,  for  fiTe 

Smith,  and  Anna  Maria  Piatt  Smith,  for  the  term  of  five  yean,  and  at 

years;  and,  at  the  expiration  of  the  term  of  five  years,  to  oftl»?term**to 

pay  the  sum  of  50001  to  John  Smith,  the  sum  of  5000t  to  ^^i^*"J2^ 

A  W,  Smith,  and  the  sum  of  5000t  to  Anna  Maria  Piatt  ^^^  ^  pay  the 

Smith;  and,  after  payment  of  15,0002.,  payable  as  afore-  remainder  for 

said,  to  stand  possessed  of  the  residue,  upon  trust  to  pay  j/^^  y^ 

and  apply,  for  the  term  of  three  years,  the  interest  and  to  Jojii,/?ofcr«, 

dividends  of  the  residue  to  the  said  John  Smith,  R,  W.  equal  iharea; 

Smith,  and  Anna  Maria  PUM  Smith,  in  equal  shares  and  ^aon  of  ^t 

proportions;  and,  at  the  expiration  of  the  last-mentioned  ^oie*to*^o*!r 

term  of  three  years,  upon  trust  to  pay  and  apply  the  Mteri^uid 

^iMs  in  equal 

whole  of  the  residue  unto  the  said  John  Smith,  R.  W.  Smith,  shares.   Soon 
and  Anna  Maria  PlaM  Smith,  in  equal  shares  and  propor-  Jf  the*tenimt 
tions,  their  heirs  and  assi^^ns,  for  ever.  for  life,  and  he- 

°  fore  the  expira- 

tion of  the  five 

The  testator  died  in  November,  1838.  His  residuary  ^^^"^^^^ 
estate  was  40,800i.     John  Smith  died  in  1848,  intestate.  *»*  obtained 

,  ,         ,  ,  from  the  trus* 

Anna  Maria  Smith  died  in  1850.  One  third  of  the  tees  payment 
40,800i  was  paid  to  R.  W.  Smith  in  hu^  own  right,  and  of  SeVttl" 
another  third  as  administrator  of  John  Smith,    Anna  Ma-  *!*]'**•  ^^^^  "" 

siduarj  estate 

na  Plait  Smith  intermarried,  after  the  date  of  the  will,  of  the  testator; 
vith  the  Plaintiff*  JohnHarley,  who  called  for  payment  of  that  the  hus-  * 
the  remaining  13,600i;  and  the  special  case  raised  the  ^**not Enti- 
tled to  imme- 
diate payment  of  her  share  of  the  capital,  and  that  he  was  unable  to  give  an  effectual  release  or  dis- 
ckaige  for  the  same. 


826 


185S. 
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ArgunmU, 
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question,  ivhether,  having  regard  to  the  words  of  the  will, 
he  was  entitled  to  call  for  immediate  payment  of  the  le- 
gacy, and  whether  he  could  give  an  effectual  release  and 
discharge  to  the  trustees  for  the  same. 


Sir  F.  P.  Wood  and  Mr,  Whiibread,  for  the  Plaintiff  the 
husband,  contended,  that  the  gift  to  Anna  Maria  PlaU 
Smith  was  in  the  same  category  as  that  to  the  other  two 
residuary  legatees,  and  was  not  subject  to  any  restriction 
which  was  not  equaUy  applicable  to  them.  The  postpone- 
ment of  the  full  enjoyment  of  the  legacy  did  not  make  it 
reversionary,  or  bring  it  within  the  rules  applicable  to  the 
reversionary  interests  of  married  women.  The  case  of 
Whitde  V.  Henning  (a)  went  upon  the  circumstance,  that 
it  waa  a  scheme  or  contrivance  to  destroy  the  protection 
which  the  Court  afforded  to  the  interest  of  a  married  wo- 
man. In  this  case,  the  husband  sought  to  do  no  more 
than  he  was  competent  to  do  without  any  act  or  aid  of  any 
other  person  or  instrument.  The  wife,  and  the  husband 
in  her  right,  had  a  present  and  immediate  interest  in  the 
third  share  of  the  whole  residuary  estate,  and  there  was 
not  any  rule  of  law  which  restricted  such  right  or  inter- 
est The  interest  being  absolute,  payment  ought  forth- 
with to  be  made:  Jossdyn  v.  Jo8selynQ}\  Eocke  v. 
JRocke  (c),  Dosu/ell  v.  Earle  (d),  and  the  observations  of 
Lord  CoUenham  thereon  (e). 

Mr.  W,  M.  James  for  the  the  Defendants,  Anna  Maria 
PlaU  Barley  the  wife,  and  the  trustees,  argued  that  the 
payment  of  the  legacy  to  the  wife  ought  not  to  be  accele- 
rated at  the  instance  of  the  husband.  The  husband  could 
not  sever  the  joint  tenancy  (/)  for  the  purpose  of  obtain- 


(a)  2  Ph.  731. 
(6)  9  Sim.  63. 
(c)  9  Beav.  66. 


id)  12  Ves.  473. 
(0  2  Ph.  736. 

(/  )  See  //i  re  Barton,  supra,  p.  12. 
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iog  {KMsessLon  of  the  property  of  the  wife.  If  he  were  per- 
mitted to  do  so,  it  would  be  but  another  mode  of  effecting 
vhat  was  attempted  in  WhiOle  v.  Hefining.  The  wife 
might  snrviye  the  husband^  and  then  disclaim'  all  that  had 
been  done  daring  the  coverture  to  accelerate  the  payment 
ofhffl^acy:  SHffe  y.  Everitt  (a). 


186S. 


Yici-CHiJiCBiiLoa: — 

The  intention  of  the  testator,  it  is  plain,  was,  that  the 
legatee  should  receive  50001.  at  the  end  of  five  years,  and 
the  residue  at  the  end  of  eight  years  from  the  death  of  the 
tenant  for  life.  The  case  is,  I  think,  governed  by  that  of 
SHffe  V.  Everitt  (a).  In  that  case,  the  testator  gave  his  real 
and  personal  estate  to  trustees,  upon  trust  for  his  two 
dan^ters  in  equal  shares,  for  their  separate  use  during 
their  lives,  without  power  of  anticipation,  but  with  a  power 
in  the  daughters  to  appoint  the  capital  of  the  fund,  to  take 
effect  after  their  death.  The  daughters  and  their  husbands 
presented  their  petitions  for  immediate  payment  of  the 
fund  to  the  husbands,  offering,  if  necessary,  that  the  wives 
should  execute  a  formal  appointment  in  favour  of  the  hus- 
bands. I  lay  out  of  consideration  the  state  of  the  law  at 
the  time  those  petitions  were  presented,  with  regard  to  the 
effect  of  limitations  to  the  separate  use  of  females.  The  law 
on  that  subject  has  since  been  settled  in  a  manner  different 
from  that  which  the  petitioners  contemplated;  but  Lord 
Cottenham  puts  the  consideration  of  the  effect  of  the  limi- 
tation to  the  separate  use  of  the  daughters  out  of  the  case,' 
and  treats  the  question  as  it  would  stand  in  the  absence  of 
any  such  limitation.  He  observes,  that  the  doubt  he  felt 
iras  one  which  the  authorities  cited  left  quite  untouched, 
namely,  with  respect  to  the  power  of  the  husband  to  dis- 


Jwdgment, 


(a)  1  My,  &  Cr.  37. 
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pose  of  his  wife's  Kfe  interest,  when  not  settled  to  her  se- 
parate use;  and  the  petition  stood  over  to  enable  the  pe- 
titioner's counsel  to  produce  cases  in  favour  of  such  a  right 
No  such  cases  were  produced;  and  Liord  C^o^^enA-am  sub- 
sequently says,  "  I  do  not  see  how,  consistently  with  the 
cases  of  Purdew  v.  Jackson  and  Honnor  v.  Morton^  any 
such  power  can  exist''  (a).  There  the  direction  was  to 
pay  the  income  to  the  daughters  for  their  respective  lives, 
and  here  the  direction  is  to  pay  it  for  eight  years  only; 
but  the  same  rule  must  apply  to  the  term  of  eight  years 
as  to  the  term  of  life.  If  the  husband  were  to  die  dming 
that  period,  the  wife  would  be  entitled  to  require  pay- 
ment to  her  of  the  share  of  the  residue.  To  the  extent  of 
any  interest  coming  to  the  wife  at  any  period  during  the 
eight  years,  her  interest,  according  to  the  principle  of  that 
case,  must  be  considered  as  reversionary.  I  cannot  draw 
any  distinction  from  the  circumstance  that  the  term  is 
eight  years  only.  If  the  postponement  be  good  for  the 
whole  of  the  life  of  the  legatee,  it  must  be  equally  good  for 
the  eight  years. 


It  has  been  attempted  in  argument  to  distinguish  this 
case  from  Stiffe  v.  Everitt^  on  the  ground  that  there  is  here 
a  present  and  immediate  interest  in  the  whole  of  the  pro- 
perty which  is  the  subject  of  the  legacy;  and  that,  there 
being  a  right  in  the  two  other  residuary  legatees  to  call 
for  payment  of  their  shares,  the  same  right  must  exist  in 
Mrs.  Harley.  But  this  argument  is  answered  by  consider- 
ing why  the  two  other  legatees  are  entitled  to  immediate 
payment.  This  is  not  because  the  will  gives  them  a  pre- 
sent and  immediate  interest  in  their  shares  of  the  capital, 
but  because  it  gives  them  a  future  interest  and  also  an 
intermediate  one,  and  there  is  no  interest  outstanding  in 


(a)  1  My.  &  Cr.  41. 
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anj  other  person.  It  is  otherwise  with  regard  to  the  shar^ 
of  Mrs  ffarley.  If  her  husband  should  die  within  the 
eight  jearsy  the  future  interest  will  be  in  her;  and  if  both 
the  husband  and  wife  survive  that  term,  the  interest  in 
the  legacy  in  her  right  would  be  vested  in  him ;  and  so 
vith  regard  to  the  intermediate  interest,  the  husband  is 
entitled  to  it  in  right  of  the  wife,  so  long  as  both  of  them 
lire,  but  if  he  dies  she  will  be  entitled.  This  is,  in  prin- 
ciple, the  case  of  Stiffe  v.  Evei^,  except  that  the  time  is 
different     I  am  unable  to  distinguish  the  two  cases. 

It  has  been  said,  that  some  doubts  have  been  expressed 
with  regard  to  the  decision  in  Stiffe  v.  Eveintt;  but  no- 
thing has  been  done  to  overrule  it  The  Lord  Chancellor, 
in  the  case  of  Box  v.  Jackson  (a),  declines  to  enter  into 
the  consideration  of  that  question  (6);  and  I  am  bound, 
therefore,  to  follow  the  case  of  Stiffe  v.  Everitt,  so  long  as 
it  is  unimpeached  hj  any  higher  authority. 

Supposing,  however,  that  Stiffe  v.  Everitt  were  out  of  the 
way,  I  doubt  much  whether  I  could  have  arrived  at  a  dif- 
ferent decision,  consistently  with  the  authority  of  Whit- 
Ik  y.  Henning.  The  will  creates  a  joint  tenancy  in  the 
vife  and  the  other  residuary  legatees  during  the  five  years ; 
and  I  think  it  is  very  questionable,  whether,  consistently 
with  the  principle  of  that  case,  the  husband  could  have 
destroyed  the  protection  which  the  rule  of  the  Court  af- 
fords to  the  right  of  the  wife,  and  entitle  himself  to  im- 
mediate payment  of  the  legacy  by  severing  the  joint  te- 
nancy, or  whether  the  same  equity  which  attached  during 
the  continuance  of  the  joint  tenancy,  would  not  attach 
after  it  was  severed.  If  the  husband  could  not  acquire 
the  right  to  immediate  payment  by  any  act  of  his  own,  it 
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(o)  Dill.  48  (1843). 


(6)  Id.  83. 
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would  be  perhaps  difficult  to  eay  that  he  could  do  so,  be- 
cause the  joint  tenancy  -was  severed  not  by  his  own  act 
but  by  that  of  the  other  joint  tenants.  It  is  not,  how- 
ever, necessary  to  decide  this  pointy  as  my  opinion  is,  that 
the  case  is  governed  hjSUffe  y.Everitt,  and  that  both  ques- 
tions must  be  answered  in  the  negative. 
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BRENAN  V.  PRESTON. 


/on.  12tA. 


xHE  Plaintiffs  ^renan  and  others,  and  the  Defendants  inaiaitto 
Preston  and  Watson,  were  the  owners  of  the  iron  screw-  SJ^iJ^ 
steamer  PhoAe.    The  shares  of  the   Plaintifls  together  "f«"*^782|"» 

the  Plaintiffi  re- 
amounted  to  52-64ths,  and  the  shares  of  the  Defendants  liefinrenect 

to  12-64ths.     By  an  agreement,  dated  the  25th  of  Febru-  the^a^^ent 

ary,  1851,  the  other  part  owners  jointly  and  severally  con-  ^^^Ja^StAe 

tracted  with  the  Defendants  Preston  and  Watson  to  ap-  "metimeyonUie 

flronnd  of  inch 
Dreedi,  tp  le- 
WTC  than  from  aa  offiee  of  tnut  and  cenfidenee  which  they  held  bj  yirtne  of  the  agreement,  and  to 
tppnnt  other  penont  to  inch  office ;  the  Court,  coniidering  the  PUuntifii  entitled  on  an  interlocu- 
t«7  applicatioii  to  the  relief  fonght,  restrained  the  Defendanta,  bv  interlocntoiy  order  in  a  i apple- 
BKoul  rait,  from  proeeeuting  actions  at  kw  against  the  Plaintim  under  the  agreement  to  recoTer 
ilanagei  for  remorii^  the  Defendants  from  such  office. 

In  a  qvcatioii  on  the  effset  of  a  contiact  in  the  dxamutmicet  of  the  cais^  where  the  Court  had 
coBcoiKxit  jurisdiction  with  a  Court  of  kw,  and  had  assumed  such  jurisdiction  by  interfering  to  pro- 
tect the  rights  of  the  parties,  the  Court  restrained  the  parties  to  the  contract  from  bringinff  actions 
itlair  fminded  on  the  frets  with  rq;ard  to  which  the  Court  had  interfisred,  and  in  which  actions 
tbe  Bme  question,  of  the  legal  effect  of  the  agreement,  in  the  circumstances,  would  necetsarily  arise. 

A  csM  in  which  the  Court  on  an  interlocutory  application  appointed  a  ehip^s  husband  at  the  suit 
of  Mme  of  the  part  owners  of  a  ihip  as  against  Uie  others,  who  were,  under  a  contract,  ship^s  hus- 
Wnds  as  well  as  part  owners. 
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point  and  irreyocably  employ  them  ''both  or  either"  as  the 
brokers,  agents,  and  ship's  husbands  for  the  said  steamer, 
with  power  to  sue  for  and  collect  freights  on  behalf  of  the 
owners,  and  with  the  usual  powers  attaching  to  the  act- 
ing owners  or  ship's  husbands;   and  that  they  should  be 
entitled  to  the  usual  remuneration  of  ship's  husbands,  bro- 
kers, and  agents,  in   charges,  interest,  and  commission. 
''  No  other  person  to  be  employed.    In  all  cases  of  advance, 
Preston  and  Watson  to  have  a  lien  upon  the  steamer  for 
all  advances,  with  interest  at  52.  per  cent.,  made  by  them, 
5r  a  lien  upon  the  respective  profit  or  balance  due  to  each 
part  owner."    And  it  was  also  thereby  agreed,  that,  if  any 
of  the  subscribing  parties  should  sell  their  shares  or  a  part 
thereof,  except  and  subject  to  the  agreement  and  provision 
for  the  continuance  of  the  employment  of  the  Defendants 
as  ship's  husbands  and  brokers,  such  parties  should  "  pay 
the  sum  of  15002.  as  and  for  compensation  and  liquidated 
damages:  the  remuneration  of  ship's  husbands  and  agents 
being  understood  to  be  302.  per  annum  British  sterling  for 
keeping  the  ship's  books,  and  51  per  cent,  on  all  charters  ef- 
fected, or  for  loading  the  ship  on  the  berth ;  and  22. 1  Os.  per 
cent  on  all  inward  freights."    The  Plaintiff  jBrenan  was, 
by  the  same  agreement,  appointed  master  on  the  terms 
therein  stated.    It  was  further  thereby  agreed,  that,  should 
three-fourths  of  the  owners  find  that  the  Defendants  as 
ship's  husbands  or  agents,  or  Brman  as  master,  had  com- 
mitted any  gross  act  of  negligence  or  fraud  in  their  re- 
spective capacities  as  ship's  husbands  or  agents  or  master, 
such  three-fourths  of  the  owners  in  point  of  value  should, 
— provided  their  decided  and  positive  disapprobation  was 
expressed  in  writing  to  the  said  parties,  and  provided 
they  shewed  the  committal  of  any  such  negligent  or 
fraudulent  act  prejudicial  to  the  owners'  interest,  and 
provided  they  were  not  acting  from  caprice  or  interest,— 
have  the  power  of  discontinuing  their  services  as  agents 
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or  captain,  by  purchasing  jBrenanV  or  Preston's  and  Wat- 
sons  share,  at  such  fair  price  as  might  be  mutually  agreed 
upon ;  it  being  mutually  agreed,  that,  before  such  purchase 
should  be  effected,  all  the  debts  of  the  vessel  should  pre- 
Tioosly  be  paid;  and  that  the  expense  of  such  inquiries, 
and  all  costs  attached  thereto  or  connected  with  the  trans- 
fer of  such  share,  should  be  at  the  cost  of  that  three-fourths 
of  the  owners  who  should  be  dissatisfied  with  Brenan  as 
master,  or  Preston  and  Watson  as  agents. 


1853. 
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The  Defendants,  as  ship's  husbands,  in  September,  1851, 
chartered  the  ship  to  certain  merchants,  who  were,  ac- 
cording to  the  charterparty,  to  pay  1301  per  week  for  the 
ship,  and  who,  by  the  actual  agreement  with  the  Defend- 
ants as  ship's  husbands,  paid  them  1342.  per  week.  The 
other  part  owners,  on  discovering,  in  October,  1852,  the 
difference  between  the  sum  specified  in  the  instrument 
and  the  sum  paid,  gave  notice  of  their  disapprobation  to 
the  Defendants,  together  with  notice  of  their  removal  as 
ship's  husbanda  The  Defendants  explained  the  subject 
of  the  41.  per  week  in  a  way  which,  they  insisted,  ought 
to  be  satisfactory;  and  they  disputed  the  right  of  the 
other  part  owners  to  remove  them  from  being  ship's  hus- 
bands, and  took  and  retained  possession  of  a  part  of  the 
machinery  of  the  ship  which  had  been  in  the  hands  of  the 
engmeers  for  repair.  The  other  part  owners  then  filed 
their  original  bill,  praying  that  the  Defendants  might  ac- 
connt  for  their  receipts  and  payments  as  ship's  husbands, 
and  might  be  charged  with  the  1342L  a  week;  and  that^the 
value  of  the  Defendants'  shares  (if  they  should  desire  it) 
might  be  ascertained,  the  Plaintiffs  offering  to  purchase 
them  at  such  value;  and  the  bill  also  prayed,  that  the 
Defendants  might  be  restrained  from  further  acting  as 
the  ship's  husbands  or  brokers,  and  from  preventing,  or 
interfering  with,  the  sailing  of  the  ship  in  pursuance  of 
the  charterparty,  either  by  withholding  or  retaining  the 
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said  machinery  or  otherwise;  and  that>  if  necessary,  a  re- 
ceiver might  be  appointed. 

The  application  for  the  injunction  came  by  appeal  be- 
fore the  Lords  Justices;  and  their  Lordships,  on  the  4th 
of  December,  1852,  restrained  the  Defendants  firom  fur- 
ther acting  as  ship's  husbands,  agents,  and  brokers,  of  the 
Phahe.    The  Plaintiffii  also  asked  for  a  manager  of  the 
ship,  and  for  an  order  that  the  machinery  in  the  posses- 
sion of  the  Defendants  might  be  delivered  up  to  such  ma- 
nager, on  the  ground,  that,  although  the  Court  would  not 
be  able  at  the  hearing  of  the  cause  to  direct  the  whole 
ship  to  be  sold,  and  thus  to  terminate  the  office  of  the 
manager,  still  there  was  reason  for  believing,  that  the 
Court  would,  at  the  hearing  of  the  cause,  be  able  to  order 
restitution  of  the  machinery  to  the  other  co-owners,  and 
must  therefore  provide  for  its  custody  in  the  meantime. 
The  subject  in  dispute  was  a  specific  chattel,  in  which  the 
Plaintiffs  had  fifty-two  and  the  Defendants  twelve  part^ 
and  which  specific  chattel  the  Plaintiffs  were  entitled  to 
have  delivered  and  applied  in  conformity  with  their  ori- 
ginal agreement     The  appointment  of  a  manager  was 
also  asked  for,  on  the  ground,  that  it  flowed  necessarily 
firom  the  interim  order  which  the  Court  had  made;  for, 
by  restraining  the  Defendants  from  acting  as  ship's  hus- 
bands, it  became  necessary  to  make  an  interim  provision 
for  the  management  by  some  other  person,  or  the  property 
would  be  left  derelict.    Their  Lordships,  however,  ordered 
the  residue  of  the  motion  to  stand  over,  without  prejudice 
to  any  question,  and  with  liberty  to  apply;  and  ordered, 
that  the  Plaintiffs  should  be  at  liberty  to  take  such  pro- 
ceedings in  the  Court  of  Admiralty,  with  respect  to  the 
machinery  or  otherwise,  as  they  might  be  advised. 


On  the  13th  of  December,  1852,  application  was  again 
made  by  the  Plaintiflb  to  the  Lords  Justices;  and  their 
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Lorddhips  ezpreBsed  their  opinioD  to  be,  that  the  matter  i863. 
stood  in  one  of  two  positions — ^that,  either  by  reason  of  "bwoiak 
the  possession  of  the  hull  by  the  PlaintifB^  the  Court  of 
Admiralty  could  not  interfere  with  respect  to  the  ma* 
chineiy,  or  that,  according  to  the  constitution  and  forms 
of  that  Court,  relief  could  not  be  given  until  a  compara- 
tiiely  distant  day;  and  their  Lordships  were  of  opinion, 
that,  in  either  Tiew,  this  Court  had  jurisdiction.  If  the 
Court  of  Admiralty  had  jurisdiction,  then  this  Court 
might  interfere  as  ancillary  to  it>  as  in  the  appointment 
of  a  receiyer  pendente  lite  and  other  cases.  Further  evi- 
dence was  also  produced,  which  the  Court  thought  mate* 
rial,  as  shewing,  that  the  Defendants,  as  ship's  husbands, 
had  committed  a  breach  of  duty  and  abandonment  of 
trust, — namely,  that  the  Defendants  had  withdrawn  the 
machinery  from  the  place  where  it  had  been  deposited  for 
the  purpose  of  repairs  before  such  repairs  were  completed, 
vith  the  view  of  obtaining  possession  as  against  their  co- 
owners.  The  order  made  by  their  Lordships  was: — ^The 
Plaintifis  undertaking  to  be  answerable  for  the  fiill  value 
of  the  machinery  and  of  the  Defendants'  share  of  the  ves- 
sel, and  to  abide  by  any  order  respecting  their  shares  of 
the  machinery  and  vessel  which  the  Court  shall  make — 
Let  a  receiver  and  manager  of  the  machinery  be  appoint- 
ed in  the  usual  way ;  and  provisionally,  until  the  appoint- 
ment of  a  receiver  shall  be  completed  by  the  Vice'Chan- 
odtoTy  let  the  Plaintiff  iBrenan  be  appointed  receiver  and 
manager  of  the  machinery;  and  let  the  machinery  be  deli- 
vered to  him  accordingly  within  four  days;  all  the  Plain- 
tiffs undertaking,  that  Brenan  shall  faithfully  execute  the 
duties,  and  that,  upon  the  completion  of  the  appointment 
of  receiver  by  the  Fics-C%ancsSor,  the  machinery  shall  be 
delivered  to  him,  if  the  Court  should  so  order. 


In  January,  1853,  the  Plaintiffs  filed  their  supplemental 
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bill  against  Preston  and  Watson,  stating,  that,  immediately 
after  the  order  of  the  4th  of  December,  1852,  the  Defend- 
ants commenced  several  actions  in  the  Eaxhequer  of  Pleas 
against  the  Plaintiffs,  for  the  sum  of  15002.  as  liquidated 
damages,  under  the  agreement  of  the  25th  of  Februaiy, 
1851,  for  the  alleged  wrongful  removal  of  the  Defendants 
from  being  ship's  husbands,  agents,  and  brokers;  and  also 
an  action  against  the  Plaintiff  Brenan  on  an  agreement  of 
the  25th  of  January,  1851,  whereby  Brenan  had  contract- 
ed, that  if  he  should  appoint  any  person  other  than  the 
Defendants  to  act  as  his  brokers  or  agents  for  the  vessel, 
he  would  pay  the  Defendants  15002L  as  liquidated  damages 
for  the  breach;  and  the  Defendants  alleged  that  the  Plain* 
tiff  Brenan  had  broken  such  agreement  by  appointing 
Messrs.  Papaganni  Jk  Mussibini  as  such  agents.  The  bill 
alleged  that  the  agreement  of  January  was  only  preli* 
minary  to  that  of  February;  and  that  the  appointment 
of  other  agents  was  absolutely  necessary  after  the  Defend- 
ants had  been  removed  by  the  order  of  the  Court  The 
bill  charged  that  all  the  questions  under  the  agreement 
could  and  ought  to  be  tried  in  this  Court;  and  it  prayed 
that  the  Defendants  might  be  restrained  from  proceeding 
with  such  action. 


ArgumenL         Mr.  FoUett  and  Mr.  fV,  if.  James  moved  for  the  injunc- 
tion, 

Mr.  RoUy  Mr.  Prior ,  and  Mr.  Bumie,  opposed  the  motion, 
andcontended  that  the  question  was  purely  a  legal  question, 
and  the  jurisdiction  of  this  Court  only  ancillary ;  and  that 
being  so,  that  the  present  application  was  not,  that  the 
question  between  the  parties  might  be  determined  by  the 
proper  tribunal,  but  that  this  Court  would  interfere  to  re- 
strain the  Defendants  from  proceeding  in  a  Court  of  law  to 
determine  the  legal  right.  Such  an  application  was  with- 
out any  precedent  or  authority,  and  entirely  contrary  to  the 
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principle  on  which  this  Ciourt  proceeded  in  dealing  with 
questions  of  law.  [Ff(»-C7AanceBor.— Take  the  case  of  a  bill 
for  specific  performance, — ^would  the  Court  in  that  case, 
taking  cognizance  of  the  question,  yet  allow  an  action  to  be 
brought?]  The  Court  would  not  preyent  a  purchaser,  who 
denied  the  yalidity  of  a  contract,  firom  proceeding  at  law  to 
recover  back  his  deposit  The  Court  in  this  case  would 
do  no  more  than  preserve  the  property  pending  litigation, 
and  would  not  restrain  the  Defendants  from  asserting  a 
1^  right;  but,  on  the  contrary,  would  have  put  the 
question  in  a  train  for  legal  determination,  if  the  Defend- 
ants had  not  happened  to  possess  the  means  of  trying  it 
vithout  the  aid  of  the  Court 
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ArguiHeiU, 


Vicb-Chahobxlob  : — 

It  appears  to  me  that  the  bill  partakes  more  of  the  na- 
ture of  a  bill  for  carrying  into  effect  an  agreement,  or  for 
the  specific  performance  of  an  agreement,  than  of  a  bill 
raising  the  question  of  fraud  in  any  other  shape  than  as 
giving  effect  to  this  particular  agreement  The  question 
of  fraud  arises  rather  in  this  shape,  that  the  parties  who 
bring  forward  the  case  say,  the  fraud  has  been  so  made 
out  as  to  give  them  rights  under  this  agreement  to  displace 
the  Defendants  firom  the  office  of  ship's  husbands,  on  the 
terms  which  the  bill  offers,  of  purchasing  their  sharea 
How  ^the  case  might  have  stood  if  an  action  had  been 
brought,  in  the  first  instance,  for  the  15002.,  whilst  no  bill 
vas  pending  in  this  Court,  it  is  not  necessary  to  consider. 
A  bill  has  been  filed  here  to  carry  into  effect  the  agree- 
ment of  February,  1851,  and  a  question  has  been  brought 
before  the  Court,  on  an  interlocutory  application,  it  is 
tnie,-.and  the  Court  has  had  to  consider  what  course  was 
to  be  taken  with  reference  to  acts  of  the  Defendants,  so 
far  as  the  case  has  hitherto  proceeded,  and,  no  doubt, 

VOL.  X.  z  H.  w. 
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without  coming  to  any  final  eondnsion  on  the  subject 
One  of  the  objects,  indeed  the  main  object^  of  that  inter- 
locutory application,  was  the  protection  of  the  property 
until  the  question  upon  the  agreement  could  be  dedded 
in  this  Court.  The  case  is  one  in  which,  as  it  appears  to 
me,  there  is  a  clear  concurrent  jurisdiction  of  the  two 
Courts.  The  bill  is  filed  for  the  purpose  of  having  the 
aid  of  this  Court  in  carrying  into  efiect  the  rights  of  the 
Plaintifis ;  and  it  is  not  until  after  the  filing  of  the  bill,  and 
after  the  matter  has  been  discussed  in  Court — when  it  vss 
open  to  the  Defendants  to  contend  that  interlocutory  re- 
lief should  not  be  given  until  the  parties  had  proceeded 
to  try  their  rights  at  law, — and  it  is  not  until  aft^r  there- 
suit  of  the  interlocutory  application  has  been  ascertabed, 
(but,  no  doubt,  after  intimation  has  been  given  to  the 
Court  that  such  proceedings  would  take  place),  that  the 
actions  are  commenced. 


It  was  argued,  and  I  agree  with  the  argument^  that  in  a 
case  where  there  is  not  a  concurrent  jurisdiction,  but  where 
the  remedy  is  entirely  and  merely  ancillary — ^for  instance, 
in  the  cases  of  a  copjrright  or  patent,  the  Court  will  always 
have  the  right  ascertained  at  some  period,  in  the  fittest 
manner,  by  proceedings  at  law;  but  I  think  this  is  not  a 
case  in  which  the  remedy  is  simply  and  merely  ancillary. 
It  is  in  the  nature  of  a  suit  for  specific  performance  of  the 
agreement  between  the  parties — it  is  a  case  requiring  an 
account  arising  from  that  agreement  I  cannot  agree 
with  the  suggestion,  that  the  question  of  the  4t  per  week 
would  arise  in  the  ordinary  and  common  course  of  taking 
the  accounts,  unless  some  special  directions  were  given  on 
the  subject  The  result  of  the  whole  case  will  be,  when 
the  cause  comes  to  a  hearings  supposing  the  case  of  the 
Plaintifis  to  be  established,  that  these  accounts  will  be  di- 
rected, the  Defendants  will  be  removed,  and  the  Plaintiffs 
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will  obtain  the  full  benefit  of  that  account  which  they 
ask  in  reference  to  that  which  they  allege  to  be  the  fraud 
so  conmiitted  on  them. 

HaTing  therefore  come  to  the  conclusion  that  thit)  is  a 
case  of  concurrent  jurisdiction,  I  then  ask  myself  whether 
there  is  any  instance  in  which  the  Court,  when  once  pos- 
sessed of  a  cause  in  which  there  is  concurrent  jurisdiction, 
lill,  except  for  its  own  convenience,  allow  an  action  to  be 
brought  on  the  part  of  the  Defendant  to  try  the  very  same 
matter  as  to  which  issue  has  been  raised  by  the  Plaintiff 
before  the  filing  of  the  bill?    I  suggested  the  case  of  spe- 
cific performance  as  one  in  point;  and  I  have  never  known 
an  attempt  made  to  try  the  case  at  law, — the  vendor  filing 
a  bill  for  specific  performance,  and  the  Defendant  bringing 
an  action  for  recovery  of  his  deposit.    I  think  there  can  be 
no  question  as  to  what  course  the  Court  would  take  if  such 
an  action  should  be  attempted  in  that  case,  unless  the  Court 
found  it  desirable,  for  any  special  reason,  to  allow  the 
action  to  proceed.   There  can  be  no  doubt,  that,  generally, 
the  action  would  not  be  permitted  to  proceed  while  the 
CWt  was  in  possession  of  the  cause.    In  this  case,  so  far 
6om  its  being  convenient,  I  know  of  nothing  that  can  be 
nioie  inconvenient  than  to  allow  several  actions  to  pro* 
ceed  for  the  purpose  of  determining  those  rights  which  are 
capable  of  being  determined  in  one  suit,  the  Court  having 
all  the  parties  before  it.   I  should  have  thought  so  before 
the  passing  of  the  recent  Act  (a);  but  the  recent  Act,  I 
will  not  say  renders  it  imperative,  but  it  certainly  does 
nicest  to  the  Court  a  line  of  duty,  which  I  should  be  en- 
tirely disposed  to  comply  with,  by  way  of  analogy  to  what 
the  scope  and  purport  of  the  Act  appears  to  be,  namely, 
that  as  far  as  possible  this  Court  should  determine  all  the 
questions  that  arise  in  a  suit  before  it,  instead  of  sending 
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(a)  See  15  &  16  Vict  c.  86. 
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the  parties  from  a  Court  of  equity  to  a  Court  of  law  to 
have  a  portion  of  the  case  decided,  and  then  bringing 
them  back  to  have  the  remaining  fragments  of  the  case 
disposed  of  (a).  Here,  if  these  actions  should  proceed, 
the  parties  will  try  them  at  a  great  expense;  and  when 
they  are  tried,  the  Plaintifi  have  still  a  perfect  right  to 
go  on  and  examine  the  same  witnesses,  and  to  arrive  at 
some  conclusion  in  this  Court,  which  possibly  mijght)  I  do 
not  say  it  would,  be  at  variance  and  conflict  with  the  de- 
cision which  might  be  come  to  by  the  Court  of  law.  That 
would  be  any  thing  but  a  convenient  mode  of  dealing  with 
the  case. 

The  sections  I  refer  to  are  the  61st  of  the  recent  Act  (J), 
which  provides,  that  cases  shall  not  be  sent  to  Courts  of 
law  for  their  opinion;  and  the  62nd,  which  says,  that  "in 
cases  where,  according  to  the  pres^it  practice  of  the  Court 
of  Chancery,  such  Court  declines  to  grant  equitable  relief 
until  the  legal  title  or  right  of  the  party  or  parties  seeking 
such  relief  shall  have  been  established  in  a  proceeding  at 
law,  the  said  Court  may  itself,"  it  does  not  say  it  neces- 
sarily must  do  so,  but  "  may  itself  determine  such  title  or 
right  without  requiring  the  parties  to  proceed  at  law  to 
establish  the  same."  There  appears  to  me,  therefore,  on  the 
construction  of  this  Act,  no  difficulty  in  saying,  that  the 
Court,  having  jurisdiction  in  these  cases,  such  jurisdiction 
being  concurrent  with  that  of  a  Court  of  law,  may  assume 
to  itself  the  whole  authority;  and  if  am  not  prevented 
fit)m  doing  so,  there  is  every  reason  why  I  should  act  in 
this  case  so  as  to  enable  the  parties  to  determine  in  one 
simple — and,  as  it  appears  to  me,  looking  to  the  nature  of 
the  motion,  by  far  the  more  expeditious — ^form  the  parti- 
cular rights  of  the  parties  in  this  case.  The  ultimate  re- 
sult, when  the  cause  comes  to  be  heard,  cannot  of  course 


(a)  See  Bections  61, 62. 


(b)  16  &  16  Vict  c.  86. 
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depend  on  whether  the  one  course  of  proceeding  or  the 
other  has  been  adopted. 

The  only  material  observation  that  has  been  suggested 
is,  that  detriment  may  arise  to  the  Defendants  if  the  actions 
should  be  stayed  and  the  suit  should  be  abandoned.  If 
the  suit  be  abandoned  the  injunction  would  fall,  and  the 
actions  might  proceed;  and,  unless  it  is  suggested  there 
might  be  some  possible  inconvenience  from  evidence  being 
lost,  I  do  not  see  any  probability  of  damage  arising  either 
fit>m  the  abandonment  or  determination  of  this  suit,  or  any 
sach  injury  as  to  induce  me  to  say  the  Defendants  ought 
to  be  permitted  to  continue  in  a  course  that  seems  to  me 
80  highly  objectionable  and  inconvenient  Looking,  there- 
fore, to  all  that  is  asked  on  the  part  of  the  Plaintiffs,  which 
is  simply  this,  that  the  Defendants  may  be  restrained  from 
pnxseeding  with  the  actions  and  from  taking  any  other  pro- 
eeedmgs  at  law  in  respect  of  their  removal  as  ship's  hus- 
bands, agents,  or  brokers,  I  do  not  see  that  any  such  evil 
as  has  been  suggested  can  arise  from  the  Defendants  being 
restrained  to  that  extent 
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^^  17M.  NICHOLS  V.  HAWKEa 

tion  rf  ^e"^"  The  ca^e  arose  on  the  will  of  ft  Turner,  dated  the  12th  of 
Will*  f  & /^  February,  1838,  which  waa  in  the  following  words:  "  First. 
Vict.  c.  26)  I  give  and  devise  all  that  my  messuage  or  tenement,  with 
thai^  **  where  *^®  appurtenances,  called  or  known  by  the  sign  of  the  Moi^ 
Bhiu/b«*dcTi^  -^^^  ^'''^^t  ^^^  *^®  closes,  pieces  or  parcels  of  land  or 
to  any  person  grouud  to  the  Same  belonging,  situate  in  HorsehecUfh  in  the 
words  of  limit-  Said  county  of  Cambridge,  with  their  appurtenances,  and  all 
Tii^'ihSJ^bo^  other  my  real  estate  whatsoever  and  wheresoever,  unto  and 
coMtraed  to  to  the  use  of  my  great  nephew  W.  E,  Turner,  his  heirs  and 
•impie,  or  other  assigns,  for  ever,  subject,  nevertheless,  to  the  payment  of 
tate  or  bVrest  *^^  *^^  Several  annuities  and  of  the  legacy  hereinafter  men- 
tor'wi*^*  wer^  tioned,  viz.  one  annuity  or  annual  rent-chage  of  lOi  toifary 
to  dispose  of;"     Turner,  the  mother  of  the  said  W.  K  Tumei\  and  one 

applies  to  the  .  .  11/.,^,  1 

devise  of  an  ez-  Other  annuity  or  annual  rent -charge  of  10^.  to  my*  nephew 
intoestltnd^^  •^•*^*^  Tumer.  And  I  do  hereby  declare  my  will  to  be, 
not  to  an  estate    that  the  same  two  several  annuities  shall  be  paid  without 

or  interest  * 

which  the  tes-  any  deduction  whatsoever,  by  two  equal  half-yearly  pay- 
wii^cr^tes  de  nicuts  in  every  year,  the  first  half-yearly  payment  thereof 
forea'riftV^wm  ^^spectively  to  be  made  at  the  expiration  of  six  calen- 
since  the  sta-      dar  months  next  after  my  decease."    The  testator  then 

tute,  of  an  an- 
nuity to  A.,       gave  powers  of  entry  and  distress  for  the  recovery  of  the 

^*  Um^tation  annuities,  if  in  arrear.  And  he  further  charged  the  de- 
b"\he*^i^r'*'  vised  estates  with  the  payment  of  the  sum  of  200i  to  his 
will  charged  ^eat  ucphew  George  Tamer,  and  bequeathed  the  same 
estitejanot  legacy  to  him  accordingly,  and  directed  it  to  be  paid  at 
pe^maiM*nu.  *^®  ^^^  ^^^^*  months  after  his  death.  The  testator  then 
ity  or  rent-        bequeathed  his  furniture  to  his  sister  Sarah,  and  directed 

charge,  and  is 

a  gift  of  an  an  inventory  to  be  taken  of  the  same  and  signed  by  her; 
onb^Mitwodd  ^^^  1?*^®  ^^^  residuary  personal  estate  to  his  executors, 
hare  been  be-     upon  trust  to  invcst  the  same,  and  pay  the  interest  and 

fore  the  statute.       ^  .  ^  ir  j 

dividends  to  his  sister  Sarah  for  her  life,  and  after  her  de- 
cease he  directed  certain  other  annuities  to  be  paid  for  the 
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lives  of  the  annuitants  therein  named,  and  disposed  of  the 
ultimate  residue  of  his  personal  estate. 


843 
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Hawki 


The  Defendants  were  purchasers  from  the  mortgagee  of     ^ 

W.  E.  Turner,  yn^  power  of  sale,  and  objected  to  complete 
the  contract,  on  the  ground  that  the  two  annuities  of  lOJ. 
were  annuities  in  fee,  and  not  merely  for  the  liyes  of  the 
annuitants;  and  the  question  in  the  special  case  was,  whe- 
ther the  Defendants  could  sustain  the  objection. 


Mr.  Prior  for  the  Plaintiff. 

Mr.  RofferSy  on  the  part  of  the  Defendants,  argued, 
that  there  was  nothing  to  limit  the  annuities  given  to 
Mary  and  Isaac  to  a  life  estate.  On  the  contrary,  by 
the  28th  section  of  the  Wills  Act  (a)  the  Court  was  bound 
to  construe  the  gift  to  the  annuitants  as  passing  the  fee 
simple,  unless  a  contrary  intention  appeared.  In  this 
case  certainly  no  contrary  intention  appeared;  for  in 
other  cases,  in  which  the  testator  had  given  annuities  for 
life,  he  had  distinctly  expressed  that  intention. — ^The 
cases  cited  were  Savery  v.  Dyer  (6),  Stokes  v.  Heron  (c), 
Potter  V.  Baker  (d),  BletviU  v.  Roberts  (e),  Kerr  v.  The 
Middlesex  Hospital  (/). 


ArffumetU, 


VlCB^UAMCEIXOB : — 

I  think  the  28th  section  of  the  Wills  Act  clearly  applies, 
snd  can  be  applicable  only  to  the  case  of  a  devise  of  real 
estate,  which  exists  and  is  vested  in  the  testator  at  the 


(a)7Win.4&l  Vict.c.2a 
{h)  Amb.  139. 
(«)  12C.&F.  161. 
((Ol3BeaT.S73. 


(0)  3  Cr.  ft  Ph.  274.  SwTaies 
V.  Madden^  3  Mac.  &  G.  641,  per 
Lord  Truro, 

(/)2DeO.,Mac.&G.  576. 


Judgment 
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time  of  his  death,  of  which  he  has  then  a  disposing  power; 
and  that  it  does  not  apply  to  the  case  of  a  particular  estate, 
which  the  testator  is  about  to  create  for  the  first  time  bj 

his  will    The  words  of  the  statute  are:  "  that  where  any 

JftdffmmL    j^al  estate  shall  be  devised  to  any  person  without  words 
of  limitation,  such  devise  shall  be  construed  to  pass  the 
fee  simple.""    It  appears  to  me  that  these  words  are  not 
sensible,  if  they  are  referred  to  some  new  interest  which 
the  testator  intends  to  create  by  his  will,  and  are  not  con- 
strued with  reference  to  some  interest  already  existing. 
The  statute  goes  on,  **  to  pass  the  fee  simple,  or  other  the 
whole  estate  or  interest  which  the  testator  had  power  to 
dispose  of"    These  words  must  refer  to  something  abso- 
lutely vested  in  the  testator,  or  over  which  he  has  a  power 
of  disposition.     This  is  the  rational  distinction,  and  it 
is  that  which  is  taken  by  Lord  Hardwicke  in  Scwery  v. 
Dyer  (a).   Having  regard,  therefore,  to  this  distinction, — if 
a  testator  had  vested  in  him  a  rent-charge  in  fee  simple, 
or  a  fee-farm  rent,  the  statute  would  have  applied,  and 
a  gift  of  that   fee-farm    rent  or  rent-chaige,    without 
words  of  limitation,  would  have  carried  it  over;  but  as 
Lord  Hardwicke  said,  if  an  annuity  be  created  de  novo,  it 
is  different     According  to  all  the  cases,  down  to  the  case 
of  Kerr  v.  The  Middlesex  Hospital  Q}\  the  gift  of  such  an 
annuity,  without  any  further  limitation,  confers  only  a  life 
interest    Now  here,  by  the  words  of  the  will,  the  real 
estate  is  given  to  F.  E.  Turner  in  fee,  but  it  is  given  sub- 
ject to  the  payment  of  two  several  annuities  to  the  parties 
named.    It  was  argued,  on  the  part  of  the  defendant,  that 
if  the  testator  had  given  the  whole  of  the  rents  and  profits 
of  the  estate,  it  would  have  passed  the  fee;  and  that  it  was 
unreasonable  to  say,  that,  because  he  gave  a  portion  only 
of  the  rents  and  profits,  the  devisee  should  not  have  the 
fee  in  that  portion.     The  answer  is  this:  if  the  testator 


(a)  Amb.  139. 


(6)  2  De  G.  Mac^  &  G.  576. 
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gave  the  whole  rent«  and  profits,  he  would,  under  the 
Wills  Act^  give  the  whole  estate  rested  in  him;  but  when 
the  testator  creates  a  rent- charge  of  this  description,  he 
creates  and  devises  an  entirely  new  estate;  and  I  find  no- 
thing in  the  words  of  the  section  which  enlarges  the  oper- 
ation of  the  gift  beyond  the  extent  of  the  estate  which 
they  would  have  conferred  upon  the  devisee  by  the  rule 
of  law,  as  it  existed  before  the  passing  of  the  Act  I  must 
hold,  therefore,  that  it  is  not  such  an  objection  as  the  pur- 
chaser can  insist  upon  as  a  ground  for  refusing  to  complete 
the  contract 
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BERNASCONI  v,  ATKINSON. 

Jan,  14M  di 

HE  question  arose  upon  the  will  of  Barihotomew  Ber^  a  'ft  b  the 
n(Mcont,  dated  the  14th  of  April,  1852,  whereby  he  devised  totaior  to  hit 
his  freehold  and  leasehold  premises  therein  mentioned,   Vincent  a,  Oe 
a&dhis  residuary  real  and  personal  estate,  to  Atkinson  and  '^It^p^!^ 
others  (his  executors),  upon  trust  to  sell  such  as  should  be  T^  t^tator 

^  -"     *  had  no  comin 

saleable,  and  to  stand  possessed  of  the  proceeds  and  the  named  vineeiu 
other  his  residuary  personal  estate,  upon  trust  to  pay  to  gonofhiaiate 
the  several  persons  therein  respectively  named  the  lega-  Juf  he^STii 

first  cousin 
named  Gtoty  Vmoe  t  B^  who  fineqnently  risited  and  dined  with  him,  whom  he  commonly  called 
**  FcMMi^"  and  who  was  the  son  of  a  deceased  nncle  named  Joaepk,  The  son  of  Peter  was  named 
^raefandfc,  and  was  not  in  the  habit  of  visiting  the  testator.  The  Coort  admitted  evidence  of  these  ex- 
^nnsic  circomstances,  and  heUL,  that  the  testator  was  mistaken  in  the  description  rather  than  in  the 
Dane  of  the  legatee;  and  that  George  VmoeiU  B,^  the  son  ofJoeeph^  was  entitled  to  the  legacy. 

ffdi^  also,  that  the  eridence  of  the  solicitor  who  prepared  the  will,  that  the  testator  had  by  his 
instncUons  expressly  indicated  that  Cfeorge  VinoeiU  B.  was  the  person  for  whom  tiie  legacy  was 
mteaded,  and  that  he  (the  solicitor)  had  inserted  the  description  without  the  direction  of  the 
teitator,  and  in  a  mistaken  belief  of  the  parentage  of  the  legatee,  was  not  admissible. 

Where  a  legatee  is  pointed  out  by  name  and  description,  and  there  is  no  person  to  whom  the 
name  and  desoiptaon  both  apply,  but  the  name  only  applies  to  one  and  the  description  only  applies 
to  another,  the  Court  will  endeayour,  from  snch  of  the  extrinsic  circumstances  as  are  admissible,  to 
ucertain  the  person  meant  by  the  testator,  and  will  not  hold  the  bequest  void  for  uncertainty,  ei- 
ce|n  in  cases  where  it  is  impossible  to  discover  any  preponderance  in  fevour  of  one  of  the  persons 
lather  than  of  the  other. 
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lS0a        <^i^  therein  mentioned^  and  amongst  others,  a  l^acygiven 
BmNAwoNi    ^  *^®  following  words:  " To  my  first  cousin  Ann  Bemas- 

V.  oanij  the  daughter  of  my  late  uncle  Peter  Bemtiaconi,  a 

Atkinson 

legacy  of  20W)L"  And  the  testator  bequeathed  his  resi- 
duary estate  as  follows:  '*  Unto  my  sister  Jane  Ann  Etack" 
weU  (the  wife  of  Mr.  Hiomas  Blackwdl),  and  my  first  cousin 
Vincent  Bemaeoani  (son  of  my  said  late  uncle  Peter  Ber- 
nasconi)  equally  to  be  divided  between  them,  share  and 
share  alike."'  And  the  testator  directed  his  sister  to  pay 
out  of  her  moiety  an  annuity  of  201^  unto  his  aunt  Frances 
Mapleeon  during  her  life,  in  lieu  of  the  like  annuity  be- 
queathed to  his  said  aunt  by  his  late  father's  will. 

The  testator  died  in  May,  1852.  The  father  of  the  tes- 
tator had  six  brothers,  three  of  whom  died  in  childhood, 
and  one  without  issue,  many  years  before  the  testator.  Of 
the  other  two,  one  was  named  Peter  Alexander  Bemasccni, 
and  the  other  Joseph  Vincent  Bemasconi  Peter  Alex- 
ander Bemasconi  died  some  years  before  the  testator,  leav- 
ing two  sons,  Alexander,  who  had  gone  abroad  and  had 
not  been  heard  of  for  eleven  years,  and  Frederick^  a  De- 
fendant in  this  suit;  and  leaving  a  daughter  Ann,  the  le- 
gatee named  in  the  will  Joseph  Vincent  Bemasconi  had 
also  died  before  the  testator,  leaving  three  sons,  one  of 
whom,  the  Plaintiff,  Qeorge  Vincent  Bemasconi^  was  liv- 
ing at  the  date  of  the  will;  the  two  others,  Charles  sjii 
Joseph,  having  died  several  years  before. 

The  Plaintiff  Qeorge  Vincent  Bemaaconi  claimed  to  be 
entitled  to  the  moiety  of  the  residuary  estate,  as  the  1^- 
tee  meant  by  the  description  "my  first  cousin  Vincent 
Bemasconi,  son  of  my  late  uncle  Peter  Bemasconi."  He 
founded  his  claim  upon  several  grounds: — 1.  That  there 
was  not  at  the  date  of  the  will  any  member  of  the  tes- 
tator's family  of  the  name  of  "  Vincent  Bemasconi"  and 
none  other  than  the  Plaintiff  bearing  the  name  of  "  Vin- 
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cent,"  and  that  the  Plaintiff  was  commonly  called  **  Vin^ 
ceni"  and  had  always  been  so  addressed  by  the  testator. 
2.  That  Peter  Alexaikder  Bemasconi^  the  uncle,  never  had 
a  son  of  the  name  of  ''  VinceiiC  a  That  the  Plaintiff 
vas  on  intimate  terms  with  the  testator,  and  was  in  the 
habit  of  frequently  visiting  and  dining  with  him.  4.  That 
the  Defendant  Frederick,  the  son  of  Peter  Alexander,  was 
not  in  the  habit  of  visiting  the  testator. 
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The  Plaintiff  also  put  forward  another  as  a  fifth  ground 
for  the  conclusion  that  he  was  the  party  meant:  that  the 
solicitor  by  whom  the  will  was  prepared,  was  under  the 
impression  that  the  Plaintiff  was  the  brother  of  the  legatee 
Ann  Bemasconi;  and  that  in  such  belief  the  solicitor  in- 
serted the  erroneous  description  '^  son  of  my  late  uncle 
Peter"  without  any  directions  from  the  testator;  and  more- 
oTer,  that  the  testator  had  particularly  described  the  Plain- 
tiff, by  referring  to  his  person  and  place  of  business,  in 
answer  to  an  inquiry  by  the  solicitor,  as  to  who  the  tes- 
tator meant  by  Vincent  Bernasconi.  The  evidence  ten- 
dered in  support  of  the  fifth  ground,  on  which  the  Plaintiff 
rested  his  claim,  was  however  rejected. 


Mr.  RoU  and  Mr.  C.  Barber  for  the  Plaintiffs 

Mr.  Tripp,  for  the  Defendant  Frederick,  the  son  oi  Peter 
Alexander, 

Mr.  Freeling,  for  the  heir-at-law  and  next  of  kin  of  the 
testator;  and  Mr.  Dauney  for  his  widow. 


ArgumefU, 


The  authorities  cited  in  the  argument  are  referred  to  in 
the  judgment. 
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Vicb-Chancbllor  : — 

The  principal  question  in  this  case  is,  whether,  from  an 
impossibility  in  determining  the  meaning  of  the  testator, 
the  Court  is  to  hold  that  there  is  an  intestacy — that  being 
the  last  conclusion  to  which  the  Court  will  resort.  It  is 
doubtless  of  very  great  importance  to  adhere  to  the  rule  of 
the  Statute  of  Frauds;  and,  therefore,  I  was  anxious  to  con- 
sider to  what  extent^  consistently  with  that  rule,  parol  tes- 
timony could  be  received  in  this  case.  It  will  be  found  laid 
down  as  a  rule,  that  the  only  case  in  which  evidence  can  be 
admitted  to  shew  the  intention  of  the  testator,  is  where  the 
description  of  the  matter  bequeathed,  or  of  the  legatee,  is 
applicable  equally  to  two  things  or  to  two  persons.  Where, 
as  Lord  Coke  says,  the  evidence  *' stands  well  with  the 
words  of  the  wilL"  A  second  rule  may  be  thus  stated:  if 
the  description  contained  in  the  will  be  not  strictly  appli- 
cable to  any  matter  or  person,  the  matter  of  the  l^acy, 
or  the  person  of  the  legatee  cannot  be  ascertained  by  any 
parol  evidence  of  the  intention  of  the  testator;  but  the 
Courts  have  a  right  to  ascertain  all  the  facts  which  were 
known  to  the  testator  at  the  time  he  made  his  will,  or  (as 
it  has  been  expressed,)  to  place  themselves  in  the  testa- 
tor's position,  in  order  to  ascertain  whether  there  exists  any 
person  or  thing  to  which  the  description  can  be  reasonably 
and  with  sufficient  certainty  applied, — ^the  presumption 
necessarily  being,  that  the  testator  intended  some  exist- 
ing matter  or  person.  These  canons,  for  the  admission  or 
exclusion  of  extrinsic  evidence,  are  established  in  Sir 
James  Wigram's  Examination  of  the  Rules  of  Law  on  the 
subject  (a).  We  are  always  bound  to  assume,  that  the 
language  of  the  will  is  the  language  of  the  testator.  In 
this  case,  the  evidence  of  the  solicitor  who  prepared  the 
will  was  tendered,  to  prove  that  the  description  of  the  le- 
gatee was  introduced  by  him  and  not  by  the  testator. 


(a)  1840,  3rd  edit. 


CASES  IN  CHANCERY. 


849 


That  species  of  evidence  clearly  cannot  be  admitted    In 
truth,  there  is  no  doubt  that  generally  the  language  of  the 
will  is  not  originally  that  of  the  testator,  but  is  proposed  to 
him  by  his  professional  adviser;  but  he  adopts  it,  and  the 
words  of  the  will  must,  therefore,  be  taken  to  be  those  of  the 
testator.    The  language  must  also  be  construed  in  its  natu- 
ral sense,  if  that  construction  be  possible.    If  the  extrin- 
sic circumstances  do  not  raise  a  case  in  which  the  words 
used  are  applicable  equally  to  different  persons  or  things, 
eyidence  of  intention  cannot  be  received.     If,  however, 
the  description  be  not  strictly  applicable  to  any  person  or 
thing,  but  is  applicable  partly  to  one  person  or  thing,  and 
partly  to  another,  the  Court  will  not  necessarily  hold  that 
there  is  an  intestacy.    The  Court  may  in  that  case  en- 
deavour to  ascertain  whether  there  is  another  sense, 
sometimes  called  a  popular  sense,  in  which  the  words 
may  be  understood,  and  for  this  purpose  will  inquire  into 
the  habits  of  the  testator,  and  the  circumstances  which 
sQTTOunded  him  at  the  time  he  made  his  will    In  this 
case  (taking  the  son  of  Peter  not  to  have  been  heard 
of  for  many  years,  and  to  be  wholly  out  of  the  testa- 
tor's mind,  which  is  putting  the  case  most  favourably  to 
the  Defendant  Frederick  Bemasconi),  the  Court  has  to 
consider,  whether,  under  a  description  not  strictly  appli- 
cable to  either  of  two  persons,  but  part  of  which  is  fitted 
to  one  and  part  to  the  other,  it  can  arrive  at  the  conclu- 
sion, that  the  testator  intended  to  bequeath  the  legacy  to 
one  or  to  the  other.    In  applying  the  rule,  that,  in  such  a 
case,  the  Court  is  bound  to  ascertain,  if  possible,  who  is 
the  person  intended,  there  are  some  late  cases  which  have 
gone  very  far, — further,  it  has  been  thought,  than  could 
perhaps  be  reconciled  with  principle  (a).     Upon  this  point 
It  has  been  said  in  a  recent  judgment,  that ''  where  the 
description  is  partly  true  as  to  both  claimants,  and  no  case 


1853. 


JudgmetU, 


(a)  See  Doe  v.  HUcockt,  5  M.  &  W. 
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of  equivocation  arises,  what  is  to  be  done,  is  to  det^mioe 
whether  the  description  means  the  lessor  of  the  plaintiff 
or  the  defendant  The  description  in  fact  applies  partially 
to  each,  and  it  is  not  easy  to  see  how  the  difficulty  can  be 
solved.  If  it  were  res  Integra^  we  should  be  much  disposed 
to  hold  the  devise  void  for  uncertainty;  but  the  cases  of 
Doe  V.  Huihwaite,  Bradekaw  v.  BrodthoMy  and  others,  are 
against  this  conclusion  (a)/' 


In  Lord  Camoya  v.  BlundeU  Q>\  Lord  Brougham^  thou^ 
disposed  to  differ  from  the  decision  which  had  been  come 
to,  and  which  was  affirmed  by  the  House  of  Lords,  says, 
'^  It  has  always  been  a  nice  point,  where  there  has  been  an 
instrument  of  anj  sort,  be  it  a  gift  or  settlement  or  be- 
quest (but  particularly  in  case  of  a  bequest),  and  where  the 
result  appears  to  depend  on  one  of  two  things,  which  things 
affect  the  subject  matter  of  the  gift,  settlement,  or  bequest, 
in  so  far  as  it  is  necessary  to  affirm  who  the  person  is  to 
take,  it  has  always  been  a  matter  of  great  nicety,  to  ascer- 
tain in  what  way  you  are  to  steer  between  these  two  points, 
namely,  where  there  is  a  name  given  and  a  description 
given,  and  where  the  name  may  be  right  and  the  descrip- 
tion may  not  apply  to  the  person,  or  where,  on  the  other 
hand,  the  description  may  apply  and  the  name  may  not 
answer:  that  has  always  been  a  question  of  great  nicety, 
and  has  often  become  one  of  great  difficulty.  For  instance, 
take  the  case  of  a  gift  ioA.B,  the  eldest  son  of  C  2).,  and 
there  exists  an  A.  B.  a  second  son  of  C.  D.  to  take,  there 
apparently  the  name  is  right  But  A.B.is  the  second  son 
of  C.  D.,  and  consequently  he  must  take  sls  A.  B.  if  he 
take  at  all,  and  he  cannot  take  as  the  eldest  son  of  C,  D,, 
inasmuch  as  that  demonstratio  persons^  or  description 
does  not  apply  to  him,  he  being  the  second  son  of  0.  D.: 
that  is  quite  clear.    You  are  then  left  to  choose  between 


(a)  See  Doe  v.  ffiscoch,  6  M,  &  W.  a72.        (6)  1  H.  L.  Cas.  778. 


CASES  IN  CHANCERY. 


861 


the  twOy  and  you  are  to  satisfy  yourself,  as  a  general  rale, 
in  the  best  way  you  can,  whether  yon  will  apply  the  one 
or  the  other  of  these  tests  to  discover  the  meaning  of  the 
gift  as  regards  the  important  point,  who  shall  take  under 
it)  namely,  whether  you  will  go  by  the  description  and 
not  the  name,  or  by  the  name  and  not  the  description, 
seeing  that  you  must  elect  to  abide  by  the  one  or  the 
other  (a)/'    Lord  Brangham  here  puts  the  case  in  the 
strongest  form  against  admitting  an  intestacy,  and,  it  would 
seem,  would  not  adopt  that  conclusion,  if  any  preponderance 
m  favour  of  one  rather  than  another  meaning  could  be 
foond.    I  think  there  are,  in  the  present  case,  means  of 
determining  which  portion  of  the  description  of  the  legatee 
is  to  prevail,  for  the  name  in  fact  is  only  a  description. 
Is  a  testator  more  liable  to  err  when  he  describes  the  le- 
gatee by  name,  or  when  he  attempts  to  point  him  out 
fiirther  by  some  adjunct?    I  have  referred  to  the  cases  of 
Lord  Camoys  v.  BlundeU  (6)  and  Doe  v.  Hiacocka  (c),  both  of 
which,  though  strong  cases  against  the  admission  of  evi- 
dence of  intention,  yet  come  to  the  conclusion  that  the 
Court  could  ascertain  the  person  designated  by  the  testator, 
and  that  the  devise  was  not  void.    This  is  also  exemplified 
in  the  cases  of  Doe  v.  HtdhwaUe  ((2),  Bradshaw  v.  Brad- 
Jiaw(e),  and  Adams  r.  Jones  {/).    The  case  ofRyaUy. 
Hajinam  (g)  was  one  of  the  strongest  of  all,  for  there  the 
gift  was  ''to  Elisabeth  Abbott^  a  natural  daughter  of  Mizor 
heihAhbotty  of  &.,  single  woman,  who  formerly  lived  in  the 
testator's  service,''  when  there  was  in  fact  no  such  illegiti- 
mate daughter.   JSlizabeth  AbboUj  the  mother,  had  married, 
and  had  legitimate  children,  yet  the  Court  held  that  the 
legatee  intended  by  the  testator  was  a  natural  son,  who 
was  named  John. 


1863. 


Judgment 


(a)  1  H.  L.  Cas.  792. 
(6)  Id.  778. 
W  6M.&W.363. 
(<0  8  B.  at  Aid.  632. 


(e)  2Y.&C.72. 
(/)  9  Hare,  485. 
(£f)  10  Beav.  536. 
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The  Court  having  in  such  cases  gone  so  far  to  avoid  an 
intestacv^  the  question  is,  whether  I  cannot,  under  this 
will,  aided  by  evidence  of  the  circumstances  surround- 
ing the  testator,  satisfy  myself  either  that  it  was  Vinceid 
Bemascani,  the  person  named,  or  that  it  was  Frederick 
Bemaecanij  described  as  the  son  oi  Peter ^  who  was  intended 
by  the  testator.  It  certainly  does  appear,  singularly  enough, 
that  the  description  of  the  legatee  has,  in  most  of  the  cases 
referred  to,  prevailed  over  the  name.  Thus,  in  AdAmsy- 
Jones  the  description  of  ''  wife,''  and  in  Bradahmo  v. 
Bradshaw  the  description  of  second  son,  were  held  to  de- 
signate the  respective  legatees.  In  Doe  v.  Huthwaite,  also, 
the  name  of  the  legatee  was  wrongly  expressed,  and  the 
description  of  second  son  determined  the  title  to  thel^acy. 
The  selection  of  the  second  son  shewed  that  the  attention 
of  the  testator  ^as  directed  to  that  description  of  the  ob- 
ject of  his  bounty,  although  the  name  was  misplaced,  the 
name  of  the  third  son  being  mentioned  in  priority  to  that 
of  the  second.  So  again  in  Lord  Camoya  v.  Blunddl,  the 
gift  was  to  a  person  not  named,  but  described  as  the  second 
son  of  Edward  Weld  of  Lukuorth,  although  there  was  no 
such  person  as  Edward  Weld,  the  possessor  of  LvlworA 
being  Joseph  Weld.  There,  the  description  of  ''  second 
son  "  prevailed,  and  was  held  to  designate  clearly  the  se- 
cond son  of  Joseph.  Lady  Stourton  was  mentioned  as  one 
of  the  sisters  of  Edward  Weld.  She  was  a  sister  o{  Joseph, 
and  the  only  person  answering  the  description  was  the  se- 
cond son  of  Josepk  But,  although  this  has  happened  in 
those  cases,  they  do  not  say,  ''take  the  description  in  pre- 
ference to  the  name."  Far  from  it:  the  principle  of  the 
cases  is,  that  where  there  are  two  descriptions — where  the 
testator  specifies,  in  two  different  ways  the  object  of  his 
bounty,  the  Court  adopts  that  which,  in  each  instance,  ap- 
pears to  be  the  least  open  to  error. 

Now,  in  the  present  case,  it  does  not  appear  by  anything 
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in  the  will,  or  in  the  circumstances  of  the  familf,  that  the 
intention  of  the  testator  was  directed  to  the  fact  of  the 
l^tee  being  the  son  of  any  particular  individual  He  is 
described  as  his  (the  testator's)  first  cousin ;  and  though  to 
this  is  added  the  further  description,  that  he  is  the  son  of 
his  late  uncle  Peter,  there  is  nothing  which  tends  to  shew 
diat  the  l^atee  was  selected  because  he  was  the  son  of 
Peier.  There  are  no  circumstances  to  shew  that  the  tes- 
tator had  any  especial  affection  for  his  uncle  Peter,  or  that 
he  was  better  or  more  intimately  acquainted  with  him 
than  with  any  other  uncle.  There  is  nothing  to  shew  that 
the  testator  selected  the  legatee  because  he  was  the  son  of 
one  uncle  rather  than  of  another.  It  is  a  case  in  which 
the  testator  may  be  taken  to  have  considered  the  particular 
individual  to  whom  he  made  the  gift,  rather  than  to  have 
directed  his  attention  to  the  circumstances  surrounding 
that  individual  Where  a  testator  speaks  of  the.  second 
son,  it  is  reasonable  to  suppose  he  has  that  distinction 
in  view;  if  he  mentions  the  wife  of  a  particidar  person, 
he  may  well  be  considered  as  looking  to  the  fact  that  she 
sustained  that  character;  and  where  you  find  the  descrip- 
tion ''first  cousin,''  which  would  be  the  case  whatever 
uncle  he  had  descended  from,  it  suggests  the  thought  that 
the  testator  might  have  had  regard  to  that  relationship, 
rather  than  to  the  parentage  of  the  party. 


1863. 
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As  militating  against  this  view  of  the  case,  it  is  observed 
that  the  testator  has  given  a  legacy  to  Ann,  the  daughter 
o{  Peter,  and  it  was  argued  that  it  would  appear  therefore 
that  he  regarded  Vincent  and  Ann  Bemasconi  as  brother 
uid  sister.  Even  if  it  be  so,  we  can  only  come  to  the  con- 
clusion that  the  testator  has  made  an  error  in  the  name. 
It  is  part  of  the  case  that  a  mistake  has  been  made,  and 
the  Court  is  bound  to  see  whether  the  mistake  is  in  the 
name  or  in  the  parentage  of  the  legatee.  When  we  come 
to  look  at  the  extrinsic  circumstances  which  the  Court  is 

VOL.  X,  A  A  H.  w. 
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at  liberty  to  regard,  I  think  it  is  plain,  and  I  cannot 
conceive  that  any  jury,  to  whom  the  question  might  be 
submitted,  would  entertain  a  doubt,  that  the  plaintiff  is 
the  person  whom  the  testator  meant.  I  find  by  a  letter 
which  is  put  in  evidence,  that  the  testator  addressed  the 
Plaintiff  by  the  name  of  *' Vincent  BemascanV  I  am  en- 
titled to  look  at  the  letter  for  this  purpose,  but  not  to  as- 
certain  the  intention  of  the  testator.  I  find  again  that 
both  the  Defendant  Frederick  Bem^isconi  and  the  Plain- 
tiff were  living  in  London,  but  that  the  Defendant  was  not 
in  the  habit  of  visiting  the  testator,  whilst  the  Pltdntiff 
was  a  frequent  visitor  at  his  house,  and  upon  hiB  invitation. 
These  circumstances  I  am  entitled  to  look  at,  and  I  hope  I 
have  not  allowed  my  mind  to  be  biassed  by  any  other  of 
the  facts  which  have  been  tendered  in  evidence;  but  I  am 
entitled  to  take  notice  of  the  fact,  that,  with  one  of  the 
parties,  the  testator  was  in  constant  communication,  and 
with  the  other  he  very  rarely  had  any  communicatioiL 
The  Plaintiff  is  correctly  described  so  far  as  the  name  of 
Vincent  goes,  but  incorrectly  so  far  as  he  is  described  as 
the  son  of  Peter;  whilst  on  the  other  hand  there  was  no 
possible  reason  for  calling  the  Defendant  by  the  name 
of  Vincent  I  cannot  in  such  circumstances  doubt  that  a 
jury,  compelled  to  come  to  some  conclusion  as  between 
the  two  claimants,  would  find  that  the  Plaintiff  is  the  per- 
son to  whom  the  legacy  is  given. 


I  have  hitherto  supposed  that  another  son  of  P^^,  who 
had  gone  to  Russia,  was  wholly  forgotten  by  the  testator, 
and  that  only  one  son  of  Peter  could  possibly  have  been 
in  his  view.  I  do  not  know  that  I  am  entitled,  in  favour 
of  the  Defendant,  to  assume  that  this  was  so;  but  I  have, 
in  doing  this,  taken  the  case  in  the  strongest  manner  in 
his  favour;  for  it  would  be  much  more  difficult  to  hold 
that  it  was  not  Vificent  Bemasconi  who  was  meant,  but 
some  one  of  the  two  sons  of  Peter. 
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Upon  the  whole  case,  I  am  of  opinion  that  it  is  less  likely        lasa 
that  the  testator  was  mistaken  in  the  name  of  the  legatee 
than  in  some  circumstance  connected  with  him;  and  that 
I  must  therefore  declare  that  the  Plaintiff  is  entitled  to 
tske  under  this  bequest  Judin»*erU. 


TIBBITS  V,  PHILLIPS.  Jan,  29th. 

IHE  Plaintiff  Titbits  and  the  Defendants  John  and  Articles  made 
Edward  Phillips  were  brewers  at  WiAeach,  under  a  part-  pJJSJi^  diwci- 
nerehip  deed,  dated  in  1836,  and  duly  executed  by  all  the  ^/^^old^ 
partxiers,  which  recited  that  they  had  recently  purchased  estate  of  the 
the  brewery,  and  divers  freehold,  copyhold,  and  leasehold  should  be  treat- 
estates  in  Narfolky  Cambridge,  Lincoln,  and  elsewhere,  and  ^j^aSScTand 
proyided  that  the  rents  of  the  several  estates  so  purchased  *J?*^.^^°?  "^ 

*  ,  *  division  of  pro- 

jointly  by  the  said  parties  should  be  considered  as  part  of  fits,  the  rates, 
the  partnership  stock,  and,  before  any  division  of  the  pro-  Souidbe  pid, 
fits  should  be  made,  all  the  rates  and  taxes,  and  the  cost  ^nt.^n^rcst 
of  repairs,  and  all  other  expenses,  should  be  paid;  and  im-  wtapart  on  the 

capital,  and  be 

mediately  apon  and  after  such  payments  and  deductions,  paid  to  the 
and  before  such  division  of  profits,  there  should  be  set  ^^^om  in* 
apart  such  a  sum  of  money  as  would  satisfy  the  interest  "^^^^  ^7  *^ 
of  51.  per  cent.,  upon  not  only  the  capital  employed  in  the  They  after- 
partnership,  but  also  on  the  purchase  of  the  brewery  and  ed  othn^e'states, 
estates,  and  which  sum,  so  set  apart,  should  be  appro-  money'^ofwhich 

was,  by  the  con- 
Teyaaces,  expressed  to  be  paid  by  the  three  partners  in  equal  proportions.  Th^  partners  subse- 
qocntly  ezeciited  a  deed,  reciting  die  fiict,  that  the  purchase-money  had  been  wholly  paid  by  two  of 
^e  partners,  and  declaring,  that,  until  the  third  partner  should  pay  into  the  partnership  capital  a 
son  equal  to  that  paid  by  each  of  the  other  partners,  he  should  stand  possessed  of  the  undivided 
tbird  port  of  the  estates  in  trust  for  them  (the  other  two  partners).  Upon  the  dissolution  of  the 
putnmhip,  die  third  partner  not  having  paid  any  portion  of  his  capital,  the  Court  hefd  that  the  real 
sad  leasehold  estate  was  nevertheless  part  of  the  partnership  capital,  and  that  the  effect  of  the  declar  • 
afawy  deed  was  to  chaige  the  legal  interest  of  the  thiri  partner  by  way  of  mortgage  with  the  pro- 
portiouate  share  of  the  capital  which  he  ought  to  have  advanced. 

Heid,  also,  that,  in  the  interim,  after  a  dissolution,  and  whilst  the  affiurs  of  the  partnership  were 
being  wound  up,  the  third  partner  had  ceased  to  be  entitled  to  the  benefit  of  a  provision  in  the  arti- 
cles aDowing  him  a  salary,  and  the  occupation  of  a  house  belonging  to  the  partnership  as  managing 
paxtaer;  and  that  a  receiver  must  be  appointed. 

A  A  2 
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1663.  priated  and  paid  to  the  parties  entitled  to  such  interest,  in 
proportion  to  the  sums  advanced  hj  them  respectively. 
The  capital  of  the  partnership  was  wholly  contributed  by 
THjbits  and  John  PhiUips;  and  divers  other  freehold,  copy- 
hold, and  leasehold  public-houses  were  purchased  by  them, 
on  behalf  of  the  partnership,  after  the  date  of  the  partner- 
ship deed,  which  were  by  the  conveyances  to  the  partners 
expressed  to  be  paid  by  the  three  partners  in  equal  pro- 
portions By  a  deed,  dated  the  15th  of  November,  1839, 
executed  by  the  three  partners,  after  reciting  that  the 
purchase-riionies  for  the  several  freehold,  copyhold,  and 
leasehold  estates  purchased  by  the  partnership  were  ad- 
vanced and  paid  by  TihbUs  and  John  PhiUips  in  equal 
shares,  it  was  agreed  and  declared,  that,  until  Edward 
PhiUtps  should  advance  and  pay  into  the  partnership  ca- 
pital a  sum  equal  to  the  sums  paid  by  his  partners,  he 
(Edward  PhiUips),  his  heirs,  &a,  should  stand  possessed 
of  the  said  undivided  third  part  of  the  said  estates  upon 
trust  for  John  Phillips  and  Tihbits^  their  heirs,  executors, 
administrators,  and  assigns,  as  tenants  in  common;  and 
Tibbits  and  John  PhiUips  covenanted  with  Edward  PhU- 
lips,  that  in  case  he  should,  in  compliance  with  the  part- 
nership agreeement,  pay  or  contribute  to  the  stock  of  the 
partnership  a  sum  proportionate  to  the  capital  of  2V&&ib 
and  John  PhiUips,  he  should  then  be  absolutely  entitled  to 
the  interest  which  had  been  conveyed  and  assigned  to  him 
in  the  property  3o  purchased. 

The  bill  was  filed  by  Tibbits  against  John  and  Edward 
PhiUips,  for  a  dissolution  of  the  partnership,  and  it  stated, 
that  Edward  PhiUips  had  not  contributed  any  portion  of 
the  purchase-monies  of  the  property,  and  that  he  was  in* 
debted  to  the  partnership. 
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Mr.  Rdt  and  Mr.  Kardake,  for  the  Plaintiff  TMitSy 
claimed  the  real  and  leasehold  estates  of  the  partnership 
as  belonging  ezclusively  to  him  and  John  PhiUipSj  to  the 
exclusion  of  Edward  PhiUipSj  who  had  not  paid  any  part 
of  the  purchase-money,  and,  therefore,  according  to  the 
deed  of  1839,  was  merely  a  trustee  of  his  undivided  share 
for  the  other  partners. 

Mr.  BaUff  and  Mr.  Benir  for  the  Defendant  John 
PhiOips. 

Hr.  FoUeU  and  Mr.  Otbome,  for  the  Defendant  Edward 
PkiUips,  contended,  that  either  the  two  other  partners 
ought  to  be  charged  in  the  account  with  the  sums  of 
money  applied  out  of  the  partnership  funds  in  the  repair 
of  the  real  and  leasehold  premises,  or  that  such  premises 
ought  to  be  treated  as  part  of  the  general  partnership 
estate. 


1868. 


Arffument^ 


The  Vics-Changellob  was  of  opinion,  .that  the  deed  of 
NoYember,  18^,  did  not,  in  effect,  alter  the  terms  of  the 
partnership  articles  with  reference  to  the  joint  title  of  the 
three  partners  to  the  partnership  estates.  It  amounted, 
in  substance,  but  to  a  mortgage  of  the  legal  interest  of 
Edward  PhUlipa,  to  secure  payment  of  his  proportion  of  the 
pnrchase-monies  or  unpaid  capital  to  the  other  copartners, 
subject  to  redemption  upon  such  payment  The  circum- 
stance, that  the  conveyance  of  the  purchased  estates,  exe- 
cuted by  all  parties,  expressed  that  the  purchase-money 
Iiad  been  paid  by  the  partners  in  equal  shares,  was  a  suf- 
ficient reason  for  the  execution  of  the  deed  of  November, 
1839,  in  which  the  true  facts  were  stated,  without  render- 
ing it  necessary  to  suppose  that  it  was  intended  by  that 
deed  to  make  a  variation  in  the  partnership  contract. 


JudgmuU, 


Declare  that  the  freehold,  copyhold,  and  leasehold  estates  men-        Minute^ 
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1853. 


Minute, 


tioned  in  the  deed  of  November,  1639,  fonn  part  of  the  perizienhip 
property.  The  usual  dedaration  of  dlaaolatioD,,  and  direction  to  take 
the  accounts.  Direct  the  estate  and  effects  of  the  partnership  to  be 
sold ;  the  sale  to  be  conducted  by  some  person  to  be  appointed  by  the 
Gourty  and  the  partners  to  have  liberty  to  bid. 


Af^fMntU  It  was  then  contended,  that,  inasmuch  as  the  interests 
of  the  partnership  required  that  the  brewery  should  be 
sold  as  a  working  concern,  the  business  ought  to  be  car- 
ried on  in  the  meantime,  and  that  for  that  purpose  a 
manager  ought  to  be  appointed  by  the  Court  This  was 
opposed  on  the  part  of  the  Defendant  Edward  Phillips^  on 
the  ground  that  one  of  the  partnership  articles  was  to  this 
effect: — "That  Edward  Philiips  should  be  and  be  consi- 
dered as  the  acting  partner,  and  should  employ  himself, 
during  the  continuance  of  the  partnership,  diligently  and 
constantly  in  the  conduct  and  management  of  the  jomt 
business  to  the  utmost  of  his  skill  and  endeavour,  and  en- 
tertain and  find  viands  and  provision  for  the  customers  of 
the  brewery  on  all  occasions  when  necessary;  and  that,  for 
the  superintendence  and  management  of  the  said  copart- 
nership business,  and  entertainment  of  customers  as  afore- 
said, he  should  be  allowed  and  paid  the  annual  sum  of 
3002.,  out  of  the  profits  of  the  partnership,  during  so  loDg 
a  time  as  he  should  continue  to  act  as  manager,  and 
should,  during  the  continuance  of  the  copartnership,  or  so 
long  as  he  should  continue  the  acting  partner  and  reside 
in  the  principal  dwelling-house  adjoining  the  brewery, 
have  the  sole  occupation  thereof,  free  from  the  payment  of 
rent,  rates,  taxes,  or  repairs."  On  the  part  of  the  Plaintiff, 
it  was  insisted  that  this  clause  applied  only  to  the  time  of 
the  due  and  regular  prosecution  of  the  business  under  the 
contract,  and  not  to  the  interim  management  between  the 
dissolution  of  the  partnership  and  the  sale  and  distribu- 
tion of  the  effects. 
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The  Yigb-Chancellob  referred  toWiUan  Y.Or€enuH>od(a), 
and  expressed  his  opinion  to  be,  that  the  Court  should  ap- 
point a  manager,  and  directed  the  same  accordingly. 

(a)  1  Swaiwt  471, 481.        .  Judgment. 


THE  MIDLAND  RAILWAY  COMPANY  v.  THE  AM-   Jan.  VlthA 
BERGATE,  NOTTINGHAM,  AND  BOSTON  AND        ^^ 
EASTERN  JUNCTION  RAILWAY  COMPANY. 

IHE  Plaintiffs  had  been  empowered  by  several  Acts  of  The  Court  will 
Parliament,  among  other  works,  to  make  a  railway  from  junction  the 
NoUifigham  by  Newark  to  Lincoln,  and  from  Nottingham  i57th**wUon** 
to  Mansfidd;  and  the  Defendants  were  empowered  to  make  ^^,*«  Raiiwayg 

ClnuMf  Con* 
•olidation  Act 
(8  &  9  Vict  c.  20)  that  no  engine  or  other  description  of  moying  power  shall  be  brought  or  used  upon 
a  xailway,  unless  the  same  shall  hare  been  approved  by  the  railway  company  as  therein  mentioned, 
notwithstanding  Uie  practice  of  railway  companies  has  been  to  rely  on  each  other  with  respect  to 
tbe  fitness  of  their  respective  engines,  and  not  to  enforce  the  provision  of  the  Act;  and  notwith- 
standing  also,  that,  to  enforce  such  right  of  inspection,  would  occasion  great  inconvenience  to  the 
public  traffic,  and  although  it  may  appear  that  the  provision  is  sought  to  be  enforced,  not  from  any 
^prehensioii  of  the  use  of  improper  engines,  but  for  the  purpose  of  impeding  the  traffic  over  their 
line  of  a  competing  company. 

Although  the  expression  **  the  railway**  is,  by  the  interpretation  clause  of  the  Railways  Clauses 
Coniolidation  Act  (s.  3),  de6ned  to  mean  "  the  railway  and  the  works  by  the  special  Act  authorised 
to  be  constructed,**  and  these  have  been  construed  to  include  a  station,  yet  it  is  very  doubtful  whe- 
ther the  power  reserved  to  the  public  by  the  Railways  Clauses  Consolidation  Act  (s.  92),  to  use 
''the  railway'*  with  engines  and  carriages,  upon  payment  of  tolls  which  are  calculated  at  a  certain 
rate  per  mile,  includes  the  power  of  using  also  the  stations  of  the  company. 

An  interpretation  clause  in  an  Act  of  Parliament  should  be  understood  to  define  the  meaning  of 
the  word  thereby  interpreted  in  cases  as  to  which  there  is  nothing  else  in  the  Act  opposed  to  or 
inconsistent  with  that  interpretation. 

The  Court  refused  to  restrain  ono  railway  company  from  using  the  station  of  another,  under  an 
'  agreement,  which  was  made  between  tl)e  two  companies,  before  a  connection  had  been  established 
between  tJie  company  using  the  station  and  a  third  company,  which  brought  Huch  third  company 
into  competition  with  the  company  to  whom  the  station  belonged — it  not  being  clear  that  the  right 
of  the  Defendants  to  use  the  station  was  not  intended  to  be  given  by  their  special  Act  -  the  agree- 
ment being  open  to  the  construction  that  the  extent  and  terms  of  the  station  accommodation  were 
from  time  to  time  to  form  the  subject  of  reference  to  arbitration,  and  there  being  no  award  specifying 
the  time  at  which  it  should  determine;  the  rival  or  competing  company  having  also  been  in  existence 
at  the  time  the  agreement  was  made,  and  the  pkuntilfs  being  therefore  at  that  time  aware  of  the 
possibility  of  the  competition  afterwards  arising ;  and,  supposing  the  question  to  be  doubtful,  the 
holance  of  convenience  preponderating  against  granting  the  injunction. 
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1863.  a  railway,  to  commence  hj  a  junction  with  the  Pluntiffs 
Tub  Midland  "^^^aji  ^^^  ^^e  Ambergate  Station,  to  pass  through  Not- 
RAxtwAY  Co.  tinghantj  Orantham,  and  other  places,  and  terminate  in  or 
Thk  Ambbr.  near  Spalding,  with  a  branch  to  Boston.  In  1847  the  De- 
TiNOHAM,^o  fendants  were 'empowered  to  make  an  alteration  in  their 
^awbiin"  ^^^^'  *^^  *^  commence  by  a  junction  with  the  Plaintiffs' 
Junction  railway  in  the  parish  of  Colmck,  in  the  county  of  Not- 
Railway  Co.      .     ,  _  i        i       «  i        .i  .  « 

tingham,  and  to  make  the  branch  railway  into  the  town 

of  Nottingham,  commencing  by  a  junction  with  the  Noir 
tingham  and  Mansfield  branch  of  the  Plaintiffs'  railway  at 
a  certain  spot  mentioned  in  the  Act  By  an  Act  of  the  10  & 
II  Vict  c.  Ixxviii.  s.  II,  it  was  enacted,  that,  for  the  use  of 
the  branch  of  the  Plaintiffs'  railway  for  the  conveyance  of 
any  traffic  brought  thereon  from  the  Defendants'  railway 
between  the  point  of  junction  in  the  parish  of  Colwick  and 
the  point  where  it  diverged  from  the  Plaintiffs'  railway 
near  Nottingham,  it  should  not  be  lawful  for  the  Plaintiffs 
to  charge  any  further  sum  than  the  tolls  or  charges  due 
for  the  distance  over  which  the  traffic  should  be  conveyed 
along  the  Plaintiffs'  railway,  together  with  a  reasonable 
charge  for  loading  and  unloading;  and  it  was  provided, 
that  nothing  therein  contained  should  prevent  the  Plain- 
tiffs from  making  such  reasonable  charge  for  station  ac- 
commodation at  Nottingham  as  should  be  agreed  upon  be- 
tween the  said  two  companies,  or,  in  case  of  any  difference, 
that  it  should  be  settled  by  arbitration  (a).  An  agreement, 
dated  the  5th  of  August,  184*7,  was  made  between  the 
Plaintiffs  and  Defendants  for  referring  it  to  arbitration  to 
settle  the  extent  and  price  of  the  station  accommodation 
to  be  given  by  the  Plaintiffs  to  the  Defendants  at  Notting- 
ham  and  Ambergate  (b),  Mr.  Olgn,  who  was  appointed 
umpire  on  the  arbitration,  made  his  award,  dated  in  July, 
1850,  and  fixed  that  the  sum  to  be  paid  to  the  Plaintiffs 
by  the  Defendants  for  rent  and  service  on  the  Nottingham 

(a)  See  p.  371,  iufra.  agreement  are  stated  inthe  judg- 

(6)  The  mateiial  parts  of  this      ment,  p.  372,  infra. 
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station  for  passengers'  traffic  should  be  6002.  a  year;  for        1853. 
the  goods  traffic,  Is.  4d,  per  ton;  and  for  the  cartage,  the  _,  '^  ^ 

actual  disbursement  of  the  Plaintiffs  (a).  Railway  Co. 

0. 
Tbk  Am  Bin- 
In  1846  the  Great  Northern  Railway  Company  was  in-  nJ'J^u.'^vD 
corporated,  and  in  1852  their  railway  was  completed  and    ^^i^^k** 
opened  for  traffic  between  London  and  York,  and  became     JuNcrioit 
a  competitor  with  the  Plaintiffs'  for  the  traffic  between 
London^  Orantham^  Newark,  Lincoln,  York,  and  other  in- 
tmnediate  places.    In  May,  1852,  the  Defendants  entered 
into  an  agreement  with  the  Oreat  Northern  Company  for 
the  latter  to  work  the  traffic  on  the  Defendants'  line. 
Some  correspondence  appeared  to  have  taken  place  be- 
tween the  officers  of  the  Plaintiffs  and  of  the  Oreat  Northern 
Company,  in  which  the  Plaintiffs  insisted  (as  the  bill 
charged  the  fact  to  be)  that  the  award  of  Mr.  Olyn  had  no 
application  to  the  altered  circumstances  under  which  the 
line  of  the  Defendants  was  to  be  worked.    The  bill  alleged, 
that  the  Oreat  Northern  Company,  under  the  authority 
of  the  Defendants,  began  in  July,  1852,  to  book  and  con- 
vey goods;  and  from  the  23rd  of  December,  1852,  also 
passengers,  from  London,  Lincoln,  York,  and  other  places 
on  the  Oreat  Northern  line  by  way  of  Orawtham,  over  the 
Defendants'  line  into  the  Plaintiffs'  Nottingham  station. 
In  August,  1852,  one  of  the  OreaJt  Northern  engines, 
which  had  not  been  submitted  to  or  approved  by  the 
Plaintiffs,  arrived  at  their  Nottingham  station,  drawing  a 
passenger  train,  and  was  seized  and  for  some  time  detain- 
ed by  the  Plaintiffs'  servants.    The  Plaintiffs  in  the  same 
month  gave  notice  to  the  Defendants  that  no  engine 
would  be  allowed  to  come  or  remain  on  the  Midland  line ; 
with  r^ard  to  which  the  provisions  of  the  115th  and  fol- 
lowing clauses  of  the  Railways  Clauses  Consolidation  Act, 
iS45,  had  not  been  observed,  adding,  that  this  intimation 

(a)  See  p.  376,  infra. 
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1863.        was  not  to  Bfply  to  the  five  engines  belonging  to  the  De- 
Thb  Midlakd  fondants,  which  had  already  been  allowed  to  mn  on  the 
Railway  Cu.    Midland  hne. 
Thb  Ambsb- 

TiKOHAM,  Aftn  The  bill  complained,  that,  notwithstanding  those  notices 
^rH^n""  ^^  protests,  the  Defendants,  in  December,  1852,  brought 
Railway  Co  ^^^  ^^^^^  ^°  ^^^  Phdntifis'  line  and  into  the  Nottingham 
station,  several  locomotive  engines,  which  had  not  been 
approved  by  or  on  behalf  of  the  Plaintifi,  and  without 
having  complied  with  the  provisions  of  the  statute;  and 
that  they  threatened  and  intended  to  continue  their  use 
of  the  Nottingham  station,  and  to  bring  and  use  on  the 
Plaintiffs'  line,  between  Colwick  and  Nottingham^  such 
engines  and  carriagea 

The  Plaintiffs  moved  for  an  injunction  in  the  terms  of 
the  prayer  to  restrain  the  Defendants  from  using,  or  au« 
thorising  or  permitting  the  GreaJt  Northern  or  any  other 
railway  company  to  use  the  Plaintiffs'  station  and  other 
accommodation  at  Nottingham  upon  the  terms  mentioned 
in  the  award  of  Mr.  Olyn;  and  also  to  restrain  the  De- 
fendants from  bringing,  or  using,  or  authorising,  or  per- 
mitting the  OreaJt  Northern  Railway  Company,  or  any 
other  company,  to  bring  or  use  upon  the  Plaintiffs'  line 
of  railway,  between  the  junction  at  Colwick  and  their  sta- 
tion at  Nottingham,  any  locomotive  or  other  engine,  or 
other  description  of  moving  power  which  had  not  been 
first  approved  by  or  on  behalf  of  the  Plaintiffs,  pursuant  to 
the  provisions  of  the  Railways  Clauses  Consolidation  Act, 
1845,  or  any  carriage  with  respect  to  which  the  provisions 
of  the  said  Act  in  that  behalf  had  not  been  first  complied 
with. 

There  was  little  or  no  contest  as  to  the  facts  above 
stated.  Affidavits  of  experienced  persons  on  behalf  of  the 
Defendants  stated  that  the  deponents  had  never  known 
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an  instance  in  which  any  railway  company,  whose  lines 
had  been  trayersed  by  engines,  carriages  or  waggons  of 
another  company,  had  required  a  previous  inspection  of 
such  engines,  or  that  they  should  be  previously  registered 
in  pursuance  of  the  Railways  Clauses  Consolidation  Act; 
that  it  would  be  impossible  to  enforce  any  such  regulation 
between  railway  companies  without  materially  interrupt- 
ing, if  not  entirely  stopping,  the  traffic  from  one  part  of 
the  kingdom  to  another;  that  no  railway  company  would 
be  able  to  carry  on  its  business  if  such  regulations  were 
strictly  enforced,  without  such  an  increase  in  its  number 
of  carriages  as  would  involve  an  enormous  outlay;  that 
the  manufacture  of  engines,  carriages,  and  waggons  in  Eng- 
land was  either  in  the  hands  of  the  railway  companies  or 
of  a  very  limited  number  of  other  firms,  and  their  several 
methods  of  construction  agreed  in  their  main  points;  that 
the  engines,  carriages,  and  waggons  were  invariably  ex- 
amined by  the  company  first  sending  them,  and  the  fact 
of  their  being  allowed  to  pass  on  the  sending  line  was 
always  considered  a  sufficient  guarantee  to  any  other  com- 
pany of  their  construction  and  condition. 
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Mr.  RoU  and  Mr.  Speed  for  the  Plaintiffii. — As  to  the 
first  part  of  the  injunction  sought,  the  use  of  the  station,  ar^ 
gued — ^That  the  agreemeut  was  made  under  circumstances 
which  were  wholly  difierent ;  and  that  the  exercise  of  the 
powers  which  it  was  expressed  to  give,  was  in  the  new 
Btate  of  things  a  fraud  upon  the  agreement.  And  with  re- 
gard to  the  second  part  of  the  injunction,  the  exclusion  of 
engines  until  approval,  they  claimed,  on  the  part  of  the 
Plaintiffs,  the  protection  of  the  provisions  of  the  Rail- 
ways Clauses  Consolidation  Act  (a),  on  that  subject  On 
both  points  they  contended,  that  the  difficulty  of  asserting 


Argument, 


(a)  8  &  9  Vict.  c.  20,  s.  115. 
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the  legal  rights  of  the  parties  in  an  effectual  manner, 
without  collision  and  danger,  rendered  it  a  case  in  which 
the  Court  ought  to  interposa — Thej  cited  The  Lanccuhire 
and  Yorkshire  Railway  Company  y.  The  East  Lancashire 
Railway  Company  (a). 

Mr.  BaUy,  Mr.  Erskine,  and  Mr.  Hedge,  for  the  Defend- 
ants, opposed  the  motion. — They  argued,  that  the  power 
of  excluding  engines  had  never  been  enforced,  and  the  at- 
tempt to  exercise  it  in  this  case  was  simply  vexatious.  It 
was  not  averred,  that  there  was  any  apprehension  of  unfit 
engines  being  used;  and,  as  to  the  use  of  the  station,  they 
contended  that  the  right  to  use  the  railway  involved  the 
right  to  use  every  thing  which  came  within  the  interpre- 
tation of  that  term,  including  stations  as  well  as  all  other 
necessary  works  and  adjuncts:  8  &  9  Vict.  c.  20,  s.  3;  Gather 
V.  The  Midland  Railway  Company  (b).  They  insisted  also, 
that,  whatever  the  legal  rights  might  be,  the  Court  would 
not  interfere,  after  so  long  a  time  had  elapsed  without  the 
right  of  exclusion  having  been  insisted  upon. 

The  cases  of  The  Nortih  Union  Railway  Company  v. 
The  BoUon  and  Freston  Railway  Company  (c),  Samson  v. 
Easterhy(d),  and  Rigby  v.  The  Oreat  Western  Railway 
Company  (e)  were  also  cited. 


Judgmaa,  The  Vice-Changellob,  without  hearing  the  reply  on 
the  second  branch  of  the  application  for  the  injunction, 
said: — 

I  cannot  help  seeing  some  of  the  objects  which  the  par- 
ties may  have  in  view  in  this  application ;  yet,  with  regard 


(a)  6  Bailw.  Gas.  802. 

(6)  2  Ph.  469. 

(c)  3  Bailw.  Gas.  345. 


(cO  9B.&C.605. 
(e)  2  Ph.  44. 
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to  the  second  part  of  the  motion,  I  feel  that  I  am  bound  to  1853. 

saj  that — the  Plaintiffs  having  a  distinct  right  nnder  the  thb  Midland 

115th*  section  of  the  Railways  Oauses  Consolidation  Act  Railway  Co. 

(8  &  9  Vict  c.  20)  to  refuse  permission  for  any  engine  to  Thb  Ambbr- 

come  on  their  line,  unless  it  has  been  approved  of  by  them  tingham,  and 

in  the  manner  specified  therein,  and  as  to  which  the  ^^^jJ^^JJ"* 

first  step  is  to  be  taken  by  the  parties  who  wish  to  run  Jwcnow 

^                                     /           r  Railway  Co. 


their  en^nes,  by  giving  certain  notices, — and  the  Plain- 
tiffs having  given  distinct  and  specific  notice,  having  in 
fact  remonstrated,  and  still  continued  to  remonstrate,  with 
the  Defendants  on  sending  their  engines, — I  think  the  De- 
fendants have  put  then^selves  in  the  wrong.  Whatever 
may  be  the  result  to  them  in  this  case,  it  is  impossible  to 
say  that  the  Plaintiffs  are  not  to  have  the  full  powers  con- 
ferred upon  them  by  the  Act;  and  that  the  Defendants 
are  not  to  be  restrained  from  running  these  or  any  other 
engines  without  their  having  first  been  examined  and  ap- 
proved of.  These  observations  apply  to  all  except  the 
five  engines  referred  to  in  the  correspondence. 

With  r^ard  to  the  five  engines  that  have  been  allowed 
to  run  on  the  Plaintiffs'  line,  the  Plaintifib,  by  the  let- 
ter of  the  9th  of  August,  in  which  they  state  that 
they  desire  to  have  an  examination  according  to  the 
Act,  say,  ''  This  intimation  will  not  apply  to  the  five  en- 
gbes  belonging  to  your  company  which  have  already  been 
allowed  to  run  on  the  Midlcmd  line.''  After  that,  there 
would  be,  I  think,  some  difficulty  in  insisting  upon  the  right 
to  the  injunction  with  regard  to  these  five  enginea  Buty  as 
to  the  other  engines,  I  should  be  inclined  to  grant  an  in- 
junction to  restrain  the  Defendants  from  running  them  or 
any  other  engines  without  their  being  previously  approved 
ofby  the  Plaintiffs. 

Upon  the  other  point  I  must  hear  the  Plaintiffs  fuUy, 
for  there  are  considerable  difficulties. 


Jitdgw^ent 
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Hr.  RoU  was  heard  in  reply. 


Vicb-Chancellob  : — 

In  this  case,  the  objects  of  the  Plaintiffs  and  the  De- 
fendants in  this  dispute  are  apparent;  but  it  is  not  with 
the  object  or  motiye  pf  either  that  I  have  to  deaL  I 
haye  only  to  deal  with  their  legal  and  equitable  rights, 
and  to  consider  how  far  the  rights  of  the  Plaintiffs  can  be 
assisted,  at  this  stage  of  the  proceeding,  by  any  interfer- 
ence on  the  part  of  the  Court 

With  regard  to  the  second  branch  of  the  injunction,  I 
have  already  stated  the  extent  to  which  I  think  the  Plain- 
tiffs are  entitled  to  be  assisted ;  although,  even  as  regards 
that,  I  may  have  my  own  conception  as  to  the  views  and 
objects  with  which  this  claim  is  now  brought  forward. 
Still,  if  the  Plaintiffs  are  fairly  justified  in  asserting  their 
right,  and  in  exercising  it,  it  would  be  improper  to  refuse 
the  injunction.  The  claim  has  been  brought  forward  in 
an  early  stage  of  the  proceeding  complained  of,  and  it  has 
been  insisted  upon  as  late  as  the  16th  of  December  last; 
and  that  which  appears  to  me  a  plain  and  unequivocal 
right  under  the  statutory  law  has  been  resisted  up  to  the 
time  of  the  filing  of  the  bill,  and  even  since  that  time — 
there  having  been  afiidavits  filed  for  the  purpose  of  shew- 
ing that  it  is  impossible  for  the  Plaintiffs  to  exercise  rights, 
such  as  are  conferred  upon  them  by  the  Act  of  Parliament, 
without  great  interference,  annoyance,  and  vexation,  and 
without  seriously  inconveniencing  and  endangering  the 
traffic  on  this  line  or  indeed  any  other  line.  The  plain 
answer  to  that  is,  that  the  legislature  has  given  those 
rights;  and  that,  if  it  be  so  very  inconvenient  a  matter,  it 
must  be  again  brought  before  the  consideration  of  the 
legislature ;  but,  until  it  is  brought  under  the  considera- 
tion of  the  legislature,  I  have  nothing  to  do  but  to  en- 
force the  rights  which  exist    Those  rights  having  been 
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contested  up  to  the  last  moment,  I  think  the  Plaintiffs        1803. 
are  entitled  to  the  interposition  of  the  Court  Thb  Midland 

RjklLWAT  Co. 
V. 

As  to  this  part  of  the  case,  the  question  arises — what  Thb  Amdvu- 

is  to  be  done,  both  as  to  the  past  as  well  as  to  the  future,  tinuham.^d 

As  to  the  future,  as  I  have  already  said,  it  seems  to  me  ^i^^J^^'^ 
clear  that  the  Defendants  should  be  prevented  from  using     JuNcrioit. 

RjkU.WAT  Co. 

all  the  engines  (except  the  five)  until  they  shall  have  been         

first  examined  and  approved  of,  according  to  the  words  of      **v*«»t 

the  Act,  by  the  engineer  of  the  Plaintiffs,  and  certified  by 

him. 


With  regard  to  the  two  particular  engines  that  have 
been  referred  to,  I  think  it  right  to  impose  on  the  Plain- 
tifis  the  necessity  of  their  obtaining  a  certificate  of  their 
engineer,  imder  the  provisions  of  the  general  Act,  within 
seven  days  from  the  time  that  the  engine,  No.  6,  shall  be 
placed  within  their  control  for  the  purpose  of  inspection ; 
and  as  to  the  other  engine,  which  is  now  in  the  Plaintiffs' 
possession  and  control,  within  seven  days  frt}m  the  date 
of  the  order.  As  to  the  remaining  five  engines,  I  refer  to 
the  letter  of  the  9th  of  August,  1852,  on  which  those  en- 
gines are  excepted  fit>m  the  notice.  I  find  no  departure 
from  that  statement  in  the  subsequent  communications. 

It  has,  however,  been  argued  by  Mr.  Rolt,  on  the  part 
of  the  Plaintiffs,  that,  if  from  neglect  of  duty  they  have 
not  thought  fit  to  examine  and  certify  those  engines  under 
the  115th  section  of  the  Act,  they  are  in  a  condition 
to  perform  that  duty  now;  and  if  it  be  not  only  a  duty 
but  a  right  which  is  vested  in  them  of  examining  the  en- 
gines, it  is  a  legal  right  of  which  they  ought  not  to  be  de- 
prived ;  and  it  is  then  said,  that,  if  I  leave  them  to  exer- 
cise that  right,  by  obstructing  the  engines  in  their  progress 
along  the  line,  or  on  the  line,  there  will  be  great  danger 
of  collision,  which  is  an  inconvenience  that  this  Court 
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1853.        ought  to  obviate.    I  cannot  take  that  yiew  of  the  case. 

^  ^*r; — '      I  do  not  feel  called  upon  to  decide  what  are  the  legal 
The  Midland  '^  ^  ,  " 

Railway  Co.   rights  of  the  Plaintiffs  on  this  point:  but,  in  this  Conrt, 
Tbb  Ambbr-    after  having  stated  that  those  engines  are  not  to  be  con- 
tiwhaJ!'!^d  sidered  as  within  the  115th  clause  of  the  Act,  and  after 
Barron  and    they  have  been  allowed  to  run  on  the  line,  it  is  rather  to 
JuvcnoM      be  assumed,  from  what  has  passed,  that  the  Plaintiffs 
Railway  Co.  ^^^^  j^^^  ^j^^j^  duty;  that  they  have  taken  proper  pains 
JudffmenL     ^o  satisfy  themselves  of  the  fitness  of  those  engines,  and 
have  thought  that  they  were  in  such  a  condition,  as  to 
be  fit  to  run  on  the  railway.    I  think,  therefore,  I  ougbt 
not  to  interfere  with  those  five  enginea    If  it  should  ap- 
pear that  there  is  any  power  in  the  general  Act,  enabling 
the  engineer  ailerwards  to  certify  that  they  are  or  have 
become  improper  engines  to  run  on  the  line,  that  power 
will  probably  be  exercised,  and  I  shall  not  at  all  be  in- 
clined to  interfere  with  a  due  exercise  of  the  legal  rights 
of  the  Plaintiffs. 

I  now  come  to  the  principal  point  in  the  case — ^the  con- 
sideration of  what  is  proper  to  be  done  with  reference  to 
the  first  part  of  the  injunction  that  is  prayed.  It  has 
been  asked  for,  in  argument,  in  one  or  two  forms: — ^In 
substance,  I  am  asked  to  prevent  the  Defendants  from 
using  the  Nottingham  station  altogether,  on  the  assump- 
tion that  there  exists  no  authority,  by  the  general  sta- 
tute, by  the  particular  statute,  by  the  agreement,  or  by 
the  award.  It  was  said,  it  might  be  put  in  such  a  simple 
form  as  to  occasion  no  great  difficulty.  I  am  asked  to  re- 
strain the  Defendants  from  using  the  station  with  refer- 
ence to  any  passenger  or  other  traffic,  booked  through  or 
carried  through  by  any  arrangement  with  the  Oreai 
Northern  Railway  Company.  Now,  if  it  were  clear  that 
the  Defendants  had  no  right  to  the  use  of  the  station  at 
all,  the  course  for  the  Court  to^  pursue  would  be  very  sim- 
ple, and  I  should  have  no  difficulty  in  granting  the  in- 
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junction  asked;  for  if  one  public  company  hare  power  to 
nm  their  engines  over  their  own  line,  and^  exercising  that 
right,  are  embarrassed  hj  an  unjust  claim  on  the  part  of 
another  company  to  make  use  of  their  station,  it  would 
be  veiy  difiScult  and  dangerous  for  them  to  prevent  the 
assertion  of  such  claim — looking  at  the  nature  of  loco- 
motiTC  engines — without  the  aid  of  this  Court.  But 
I  do  not  think  that  I  can,  by  any  means,  arrive  at  that 
conclusion  on  the  position  of  these  parties  as  it  is  now 
brought  before  me.  I  do  not  think  it  necessary,  at  this 
moment,  to  give  a  positive  opinion  whether  or  not  the 
Drfendants  have  the  right,  which  they  claim,  of  using 
the  station:  it  is  enough  for  me  to  say,  upon  this  applica- 
tion, I  think  it  by  no  means  clearly  made  out  that  they 
bave  not 
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Let  us  see,  first,  how  the  question  stands  upon  the  gene- 
ral statute  (a);  and,  with  regard  to  that,  I  confess  that  I 
sbonld  have  considerable  doubt,  if  the  point  came  to  be  de- 
tenxuned,  how  far  there  is  the  power  to  use  such  railway 
station.  The  point  has  never  yet  been  determined  in  any 
case.  I  was  referred  to  Go&er  v.  The  Midland  Railway 
Company  (b);  but  there.  Lord  CoUenha/in  only  decided, 
tbat,  as  the  interpretation  clause  says,  that  ^^  railway'' 
shall  include  the  "  railway  and  works,''  and  there  was  a 
power  to  take  land  to  make  and  maintain  the  railway  and 
works,  the  company  had  power  to  take  land  for  making  a 
station.  With  regard  to  all  these  interpretation  clauses,  I 
imderstandthemto  define  the  meaning,  supposing  there  is 
nothing  else  in  the  Act  which  is  opposed  to  the  particular 
interpretation.  When  a  concise  term  is  used,  which  is 
to  include  many  other  subjects  besides  the  actual  thing 
designated  by  the  word,  it  must  always  be  used  with  due 
^^gtffd  to  the  true,  proper,  and  legitimate  construction  of 


(a)  8&9Vict.  c.  20. 
TOLX. 


See  sect  92. 
BB 


{bl  2  Ph.  469. 
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the  Act.  When  the  question  is  not  of  taking  land  for  the 
use  of  the  station,  but  the  question  is,  whether  oth^  par 
ties  have  a  right,  under  the  toll  clause  in  the  general  Act, 
of  using  the  railway  on  payment  of  tolls,  I  think,  to  say 
the  least,  it  is  extremely  doubtful  whether  that  implies  a 
right  to  use  the  station,  and  for  this  reason,  that  the  toUs 
are  imposed  per  mile.  They  are  mileage  tolls,  imposed  on 
all  parties  who  use  the  railway,  which  is  a  matter  of  easy 
calculation.  The  use  of  the  station  is  an  entirely  differ- 
ent  thing.  The  station  is  probably  erected  by  the  com- 
pany at  a  great  expense,  for  their  own  convenience, — Ae 
company  not  only  making  and  maintaining  the  railway, 
but  carrying  on  also  the  business  of  carriers;  and  it  would 
seem  a  strong  thing  to  contend,  that  the  use  of  the  station, 
of  that  which  may  have  cost  a  great  proportion  of  the 
whole  outlay,  is  to  be  thrown  in  on  payment  of  the  mile- 
age tolL  Take  the  Oreenwich  Railway,  for  instance;  there 
might  be  two  or  three  miles  of  railway  to  run  over,  and 
yet  the  persons  paying  the  mileage  toll  would  claim  all 
the  advantages  and  the  accommodation  affcnrded  at  the 
station.  I  think,  looking  at  the  scope  of  the  clause,  which 
provides,  that,  on  payment  of  tolls,  the  railway  shall  be 
free,  that  it  may  be  consistent  with  a  more  reasonable 
construction  to  say,  that  everybody  may  have  the  use  of 
the  railway ;  that  they  have  the  power  of  buying  land  adja- 
cent to  the  railway ;  and  if  they  have  such  land,  they  have 
by  the  general  Act  (a)  a  power  of  laying  down  a  line  of 
rails  communicating  with  the  railway ;  and  then  they  may 
form  their  own  station,  and,  by  paying  a  mileage  toll,  they 
may  use  the  public  railway  as  a  means  of  transit,  in  order 
to  cany  them  from  their  own  station  which  they  may 
have  made  on  one  piece  of  ground,  to  another  station  which 
they  may  have  made  on  another  piece  of  ground.  If  it 
should  ever  come  to  be  decided,  it  is  certainly  very  doubt- 
ful whether  the  use  of  the  railway,  on  payment  of  the  tolls, 
will  include  the  use  of  the  station. 

(a)  8  &  9  Vict.  c.  20,  s.  76. 
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If  the  oonstniction  of  the  general  Act  be  doabtfol,  the  1863. 
next  thing  to  be  considered  is  the  special  Act  (a),  and  up-  j^,  midlah^ 
on  that  the  case  is  rather  more  favourable  to  the  Defend-  Raxiway  Co. 
ants.  Assuming,  for  the  purpose  of  the  argument^  that  THiAMBvm- 
the  parties  had  power  to  use  the  station  under  the  general  rniGHAif.^ND 
Act,  it  may  be  supposed  that  the  words  of  the  special  Act,  ^e^bui  " 
which  recite,  that  the  traffic  of  the  Defendants,  the  Amber^     Jufctioh 

gate  Company^  is  intended  to  be  conveyed  "  to  the  station        

of  the  Midland  Railway  Company  at  NMingham,  or  on-     •^•'^^^^^^ 
wards  to  the  terminus  of  the  first-named  (the  Defendants') 
ndlway  at  the  AmbergaU  station  of  the  Midland  Railway/' 
meant  that  they  only  intended  to  do  that  which  the  ge- 
neral Act  authorises  them  to  da    That  might,  then,  be 
the  fair  interpretation  of  the  words.    But  if  the  Defend- 
ants have  no  such  rights  then,  I  confess,  looking  to  the 
express  recital  that  this  company  intended  to  come  to  the 
station  of  the  Midland  Railway  Company,  and  to  the 
dause  introduced  for  the  protection  of  the  Midland  Rail- 
way Company,  which  it  is  said,  on  all  hands,  was  in- 
serted at  their  suggestion,  and  especially  the  provision 
at  the  end  (6),  all  the  parties  being  before  Parliament, 
and  this  clause  being  the  joint  work  of  the  two  parties, 
to  which  the  legislature  gave  its  sanction,  it  becomes  at 
least  an  arguable  question  whether  the  right  was  not 
intended  to  be  conferred  by  the  special  Act, — the  one  com- 
pany stating  their  intention  of  coming  there,  and  provid- 
ing that  they  shall  escape  the  six-mile  clause,  which,  I 
agree  with  Mr.  i2oft,  was  the  principal  object  of  putting 
it  in — but  the  other  company  standing  by,  and  seeing 
that  expression  of  intention,  and  guarding  themselves  by 
the  subsequent  clause.     It  is  not  for  me,  at  this  mo- 
ment, to  determine  whether  it  was  intended,  upon  the 
whole  scope  of  these  provisions  of  the  special  Act,  that 

(a)  10  &  11  Vict.  c.  IxxviiL,      to  Lincoln, 
empowering  the  FlaintiflSi  to  ex-         (6)  See  p.  360,  supra, 
teod  their  line  and  make  a  branch 

Bb2 
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1863.  there  should  be  a  use  of  the  station  by  the  Defendants; 
Thb  Midland  ^^*»  unless  there  was  some  compulsory  operation  in  this 
"Railway  Co.  clause  with  reference  to  the  use  of  the  station,  I  do  not 
Thb  Ambkr-  understand  why  the  Plaintiffs  procured  to  be  inserted  for 
TiNOHAM,^D  ^^^^^  ^^^  protection  a  clause,  that  the  amount  of  the 
^wniN  AND  charge  for  this  accommodation  should  go  to  arbitration  in 
Junction      case  of  difference.    The  provision  is  not  that  a  question 

*  of  bargain  between  them  whether  the  Defendants  should 

JudtrmetU.     j^^^^^  ^^^  ^^^  ^£  ^j^^  station  or  not,  shall  go  to  arbitration, 

but  that  the  amoimt  of  a  reasonable  charge  shall  be  thus 
settled.  If  it  be  supposed  to  be  intended  clearly  that 
there  shall  at  all  eyents  be  a  user  of  the  station,  then  I 
can  understand  why  neither  the  one  company  nor  the 
other  should  be  left  to  decide  for  themselves,  but  that  the 
whole  terms  shall  be  left  to  arbitration. 

We  have  then  to  consider  the  agreement,  and  that  agree- 
ment rather  favours  than  otherwise  the  Plaintiffs'  conten- 
tion, that,  up  to  that  time  they  were  not  bound.  The 
agreement  is  dated  after  the  passing  of  the  special  Act, 
and  the  Defendants  contend  that  the  general  Act  and  the 
particular  Act,  especially  the  latter,  give  them  this  right 
Yet  I  find  in  this  agreement,  dated  after  the  last  Act,  ft 
recital  that  the  Ambergate  Company  (the  Defendants), 
''not  deeming  it  expedient  to  build  or  provide  separate 
and  distinct  station-houses  and  platforms,''  &c.,  "  had  ap- 
plied to  the  Plaintiffs  to  provide  for  their  use  suitable 
accommodation  for  such  purposes  at  their  stations  at  those 
places,  which  they  the  said  Plaintiffs  had  consented  and 
agreed  to  do  on  the  terms  and  in  manner  thereinafter 
mentioned."  Certainly,  it  would  seem  very  strange  if  thej 
had  already  the  power  of  using  the  station,  that  thej 
should  recite  the  agreement  made  after  the  Act,  when  they 
say  the  power  was  acquired.  They  then  entered  into  an 
arrangement  with  the  Plaintiffs,  and  the  Plaintiffs  con- 
sented and  agreed  to  do  that  which,  according  to  the  ar- 
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gnment  for  the  Defendants  they  were  bound  to  do.    I  can- 
not help  thinking,  when  I  look  at  the  whole  of  the  trans- 
action, and  this  agreement  following  very  closely  upon  the 
passing  of  the  Act,  that  the  intention  referred  to  in  the 
17th  section  pointed  prospectively  to  the  agreement  as 
about  to  be  firamed.    There  are  statements  in  the  affida- 
liiSy  that  it  was  on  the  faith  of  this  agreement  that  these 
arrangements  were  made;  and,  although  it  was  in  argu- 
ment asked  how  an  Act  of  Parliament  in  July  could  be 
made  upon  the  faith  of  an  agreement  in  August,  yet  I 
think  it  is  not  an  unreasonable  view  of  the  facts  that  the 
intention  was  so  recited  in  the  special  Act,  because  the 
parties  had  made  up  their  minds  to  do  that  which  is  car- 
ried out  by  the  formal  agreement  in  August     Now,  there 
is  in  the  first  part  of  the  instrument  a  distinct  and  posi* 
tive  agreement  on  the  part  of  the  Plaintiffs  to  provide  a 
station  upon  the  terms  and  in  the  manner  thereinafter 
mentioned.  The  terms  are  these : — ''  That,  upon  the  appli- 
cation and  request  in  writing  of  either  of  the  said  compa- 
nies to  the  other  of  them,  it  should  be  submitted  and  re- 
ferred to  one  of  the  directors  for  the  time  being  of  the 
Midland  Railway  Company  (the  Plaintiffs)  and  to  one  of 
the  directors  for  the  time  being  of  the  Ambergate  &c. 
Company  (the  Defendants),  such  two  directors  to  be  no- 
ifiinated  and  appointed  as  thereinafter  mentioned,  to  set- 
tle, determine,  and  decide^' — ^not  whether  they  are  to  use 
the  station  or  no,  but,  having  said  that  the  Plaintiffs  agree 
to  provide  the  station  on  those  terms,  the  agreement  goes 
on  '*  to  settle,  'determine,  and  decide  the  nature  and  extent 
of  the  station  or  other  acconomodation  which  would  be  re- 
quired to  be  provided  by  the  Midland  Railway  Company 
for  the  traffic  and  other  ordinary  purposes  of  the  Ambers 
9^  &C.  Company/'    If  the  agreement  had  stopped  here, 
it^onld  be  an  agreement  to  provide  the  Defendants  a  sta- 
tion, on  terms  to  be  settled  by  arbitration.    As  it  is,  there 
u  the  following  clause,  which  makes  the  case  more  doubt- 
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1863.  All  than  it  otherwise  would  be,  as  to  the  rights  of  ihe  De- 
Th^  Midland  ^®^^*"^*^  ^hc  agreement  proceeds: — "  And  also  to  settle, 
Railway  Co.  determine,  and  decide  the  place  or  places  where,  and  the 
Thb  Ambsr-  time  or  times  when  any  additional  offices,  warehouses, 
TiNOHAM  ^o  *^^  other  buildings  and  conyeniences  (if  any  should  be 
BoOTON  AND  necessary)  should  be  built  or  provided  by  the  Midland 
Junction      Railway  Company  for  the  use  of  the  Amberyate  ^  Ck>in- 

pany,  and  also  to  settle,  determine,  and  decide'' — and  this 

Judgment  creates  the  ambiguity — "  what  sum  or  sums  of  money, 
(either  in  gross,  or  by  the  way  of  rent  or  annual  payment, 
or  both),  or  what  other  compensation  or  equivalent  should 
be  paid  or  given  by  the  Ambergate  &c.  Company  to  the 
Midland  Railway  Company  for  or  in  respect  of  such  ac- 
commodation as  hereinbefore  is  mentioned,  and  generally 
to  settle  and  determine  all  and  every  the  terms  and  condi- 
tions relating  to  the  premises,  and  the  mode,  extent,  and 
duration  of  the  enjoyment  of  the  said  accommodation." 
Certainly,  it  here  seems  to  be  referred  in  very  large  terms 
to  the  arbitrators  to  say  how  long  the  arrangement  is  to 
last  Looking  at  this  agreement,  independently  of  the 
Acts  of  Parliament,  it  seems  that  the  companies  agree  to 
put  it  out  of  their  hands  to  say  as  well  how  long  the  ac- 
commodation is  to  continue,  and  to  what  extent  it  is  to 
be,  and  to  refer  those  questions  to  other  parties;  and  if 
that  be  so,  the  arbitrators  would  have  the  power  of  detei^ 
mining  the  whole  arrangement,  and  of  saying,  ''we  con- 
ceive it  is  proper  that  the  accommodation  should  now 
cease  to  be  given.*' 

It  was  argued,  on  the  other  hand,  that  this  agreement 
was  for  one  definite  arbitration  to  be  made  once  for  all; 
that  the  award  ought  to  have  stated  the  extent  of  the  ac- 
commodation, its  price,  and  its  duration ;  and  that,  having 
so  done,  there  would  be  an  end  of  the  whole  arrangement, 
and  no  opportunity  for  a  subsequent  refer^ice  to  ascer- 
tain whether  the  period  should  be  longer,  or  whether 
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there  should  be  any  variation  of  the  sum.    Ithinkityeiy        i86a 
difficult  to  put  that  construction  on  the  agreement,  look-  thjTmidlawd 
ing  at  the  clause,  which  provides  that  they  shall  state  the   Railway  Ca 
pkces  where,  and  the  times  when,  any  additional  offices,    Ths  Ambsk* 
wBiehouses,  and  other  buildings  and  conveniences,  (if  any  tinoham^^d 
should  be  necessary),  shall  be  provided.    It  would  be  dif-    ®^'*  ^^^ 
ficolt  for  the  arbitrators  to  ascertain  that  at  once  for  all     JuNcrmif 
tima    When  I  suggested  this  difficulty,  the  answer  was,        _^  *^ 
the  arbitrators  might  be  able  to  say  at  once,  "  we  see  that     •^^^^w*'* 
the  accommodation  now  existing  at  Nottingham  is  not 
laige  enough  for  your  traffic,  and  we  foresee  that  larger  ac- 
commodation must  be  provided,  and  we  will  now  at  once 
lay  down  the  time  within  which  it  shall  be  made.'"    I  con- 
fess that  it  seems  to  me  to  point  much  more  naturally  to 
Uieir  saying,  firom  time  to  time,  whart  furjiier  accommodar 
tion  would  be  necessary,  in  proportion  to  the  increasing 
traffic  of  the  two  companies. 

The  agreement  having  been  made,  the  settlement  of  the 

teems  was  entered  upon  in  that  loose  manner  which  one 

has  before  had  occasion  to  observe  in  transactions  between 

these  large  bodies.    It  does  not  appear  that  there  was  any 

distinct  reference  to  arbitration.    Two  directors  met,  and 

seem  to  have  done  something  which  is  not  in  evidence. 

I  do  not  know  what  is  to  be  assumed,  for  nothing  appears 

on  the  proceedings,  but  that  they  entered  into  some  ai^ 

nungement,  which  has  been  acted  upon,  as  to  the  place  of 

deposit  of  their  goods,  and' where  the  warehouses  should 

he,  if  there  were  to  be  any,  and  where  the  landing  places 

should  be.    It  would  seem  that  they  only  differed  on 

one  or  two  points  which  were  sent  to  the  arbitrator. 

Nothing  is  stated  but  the  fact  of  that  difference.    The 

points  referred  were,  the  amount  of  compensation  to  be 

paid,  first,  for  the  passenger  traffic,  and  secondly,  for  the 

gpods  traffic.    The  other  points  seem  to  have  been  previ- 
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1863.       ously  arranged  between  the  parties  to  their  own  satia- 

Railway  Co. 

Ths  AMBm-       Mr.  Olyn  made  his  award  on  the  9th  of  Jvlj,  1850,  and 

togS^^d  fixed  6001  a  year  for  the  passenger  traffic,  and  1*.  4d  per 

^eI^m^    ton  for  the  goods  traffic,  and  said  he  did  that  "upon  the 

Junction      consideration  of  the  existence  of  a  full  interchange  of 

*   traffic  between  the  two  companies,  and  of  their  working 

Judgment,  reciprocally  for  the  accommodation  of  the  public  and  for 
mutual  benefit,"  adding,  that  '^a  deviation  from  this 
course  would  fairly  cause  a  re-opening  of  the  pending 
questions,  and  another  reference  upon  them."  This  pre- 
amble has  been  commented  upon  with  much  force  in  the 
argument  for  the  Plaintiffs.  I  cannot  say  that  I  am  satis- 
fied with  what  has  been  said  on  the  other  side  with  re- 
ference to  the  efiect  of  this  arrangement  When  Mr.  Olyn 
speaks  of  the  companies  working  reciprocally  and  an  in- 
terchange of  traffic,  he  must  have  contemplated  that  they 
were  to  work  in  a  firiendly  spirit  and  for  their  mutual  be- 
nefit. I  cannot  attribute  any  other  effect  to  those  words. 
Assuming  this  point  in  favour  of  the  Plaintiff  for  the  pre- 
sent purpose,  and  assuming  that  what  has  taken  place 
since  has  not  been  for  their  mutual  benefit,  (though  there 
may  be  a  good  deal  suggested  on  the  other  side,)  still,  as- 
suming for  the  purpose,  on  behalf  of  the  Plaintiffs,  that  the 
time  has  arrived  when,  according  to  Mr.  Olyn's  notion, 
the  matter  should  be  re-opened,  it  would  only  re-open  what 
was  referred  to  him.  He  had  nothing  to  do  with  any 
other  matters.  They  had  not  been  brought  under  his 
consideration.  He  says,  looking  at  things  as  they  stand, 
I  think  6002.  a  year  is  enough;  but  there  may  be  a  time, 
when,  under  other  circumstances,  a  change  would  be  pro- 
per. They  say  that  the  time  for  this  has  now  arrived;  but 
still  you  fall  back  on  the  old  agreement,  and  we  must  see 
whether  it  is  made  out  clearly,  that  the  Defendants  have 
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noty  under  the  first  part  of  that  oii^al  agreement,  sab*        1S53. 
ject  to  the  question  of  their  having  to  pay  more,  a  right  to  ^^^^-^^^ 
contend  that  they  have  an  agreement  which  entitles  them    Railway  Co. 
to  use  the  stations  at  these  particular  places  for  their   thb  Ambup 
goods  and  passengers.   This  seems  to  be  the  difficulty  of  the  TwoBiirAini 
Plaintiffs'  case.    They  say,  "  true,  we  gave  you  the  station,    ^^"  ^"* 
and  Mr.  Olyn's  award,  as  far  as  it  goes,  shews  that  you      Jmfcnoif 
▼ere  not  to  enter  into  contracts  which  are  positively       't!![U 
hostile  and  detrimental  to  us/'  But,  reverting  to  the  agree      •M^»M"t 
ment,  they  have  not  any  longer  the  same  strong  ground 
that  they  have  on  the  award;  we  do  not  find  in  the  agree* 
ment  any  provision,  which  says,  the  Defendants  shall  not 
ent»  into  arrangements  with  the  Plaintiffs'  rivals  in 
trade.    We  do  find,  however,  that,  at  that  moment,  there 
existed  the  Act  of  1846,  which  established  the  OreaJt 
Swihem  Railway  up  to  Ora/nihamt  and  in  direct  conjunc- 
tion with  the  AmbergaU  Company,  and  there  further  ex- 
isted the  Eastern  Counties  line,  which,  if  it  had  been  con* 
tinned,  would  have  run  into  the  projected  line  of  the  Am- 
lergaU  Company;  and  with  the  knowledge  which  the 
parties  must  be  assumed  to  have  of  all  these  facts,  there  is 
DO  stipulation  in  the  agreement  providing  that  the  use  of 
the  station  is  to  be  subject  to  the  condition,  that  the  De- 
fendants shall  not  enter  into  arrangements  with  another 
company,  which  shall  be  detrimental  to  the  Plaintiffs' 
trader    If  this  be  so,  can  I  say  there  is  anything  in  the 
agreement,  which  clearly  shews  that  it  is  a  determinable 
agreement,  and  one  which,  in  the  present  state  of  things, 
has  determined, — that  it  is  not  intended  to  have  any  per^ 
loanence  until  the  arbitrators  or  umpire  say  it  shall  be 
permanent    May  it  not,  to  say  the  least,  be  contended, 
with  very  strong  and  plausible  grounds,  that  the  agree- 
ment was  one,  which  was,  at  least,  to  continue  until  the 
mnpire  said  it  should  not?    Possibly,  it  may  then  be 
brought  to  an  end;  but  until  the  arbitrators  or  umpire 
shall  aay  it  is  at  an  end,  how  can  I,  in  this  stage  of  the 
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1803.       Mue,  say  the  DeCeadaiits  are  not  to  have  the  fiill  adyan* 

Th»  MlDLAlTD     ^* 

Railway  Co. 

Tn  AinnuL-  Iff  ^^^9  the  Defendants  are  to  have  the  full  adyantage 
TmoHAM^^  ofthe  agreement,  will  that  which  they  have  d<me  be  dearly 
BoCToif  ANB  beyond  the  scope  of  that  agreement?  The  strongest  point 
Junction  in  the  case  of  the  Plaintiffs  is  founded  on  the  passage  of 
Railway  Co.  ^^  ^^  ^^  supported  by  affidavits,  which  aver,  *'Thst 
Jwigmenk  the  Defendants  are  daiiy  usii\g  the  Plaintiffs'  line  of  nil- 
way,  and  the  Plaintiffs*  station  and  other  a^eeommodation 
at  NoUingham,  for  the  purposes  of  the  Oreat  Northern 
Railway  Company.''  It  has  been  justly  observed,  that 
the  affidavits  of  the  Defendants  evade  the  question,  and 
say  only  that  they  do  not  know  of  any  traffic  arrange- 
ment by  which  the  traffic  is  booked  through.  The  aver- 
ment in  the  bill  thus  remaining,  I  think,  that,  for  the 
purpose  of  this  motion,  I  am  bound  to  consider  thwe  does 
exist  some  traffic  arrangement^  which  is  in  direct  compe- 
tition or  rivalry  with  the  Plaintifi';  and  that  is  as  high 
as  the  argument  can  be  put  in  their  fiivour.  Is  there, 
then,  anything  in  the  agreement  which  prerents  the  De- 
fendants from  doing  this.  It  is  not  a  thing  which  is  un- 
lawful It  is  not  averred  that  they  may  not  lawfully  enter 
into  a  traffic  arrangement,  in  direct  competition  with  the 
traffic  on  the  Plaintift'  railway.  Indeed,  it  immediately 
occurs,  in  considering  the  subject,  that  if  any  London 
traffic  is  to  be  brought  by  the  Oreat  Norihem^me  to  IfoP- 
iinghamy  by  way  of  Qra/nUicm,  it  must  be  in  strict  compe- 
tition with  the  Plaintiffs'.  All  that  was  known  when  the 
agreement  was  entered  into.  It  was  known  that  the  Oreat 
Northern  line  existed,  and  that,  when  it  was  made,  there 
was  a  possibility,  not  to  say  probability,  of  this  c(»npeti- 
tion  occurring;  and  knowing  this,  if  the  Plaintiffs  had 
thought  proper,  they  might  have  refused  to  enter  into  the 
agreement,  except  for  so  long  a  time  as  the  Defendants 
should  work  with  them  on  satisfactory  terms ;  but  nothing 
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of  the  kind  was  done,  yet  the  alteratioii  in  th6  taraffic        ^353^ 
and  the  present  mode  of  working  is  said  to  be  in  fraud     "    -    " 
of  the  agreement     If  the  agreement  had  been  in  the   Railwat  Co. 
words  of  Mr.  Olyn'a  award,  I  think  there  wonld  have    xbb  Ahsmi- 
becn  considerable  ground  for  saying  that  it  was  so;  for  I  ^^^J*^b 
cannot  help  considering  Mr.  Olyn'i  award  as  implying    Boron  and 
that  they  should  be  working  on  terms  of  mutual  under*      juncrxoif 
standing;  and  if  there  had  been  such  words  of  recital  in   ^^^J^  ^ 
die  agreement  itself,  it  might  have  been  a  ground  for  say-     J^idffmmL 
ing,  that  it  is  a  fraud  to  enter  into  an  arrangement  with 
the  Oreat  Ifarthem  in  the  carrying  on  of  their  traffic. 
There  is,  howerer,  nothing  of  that  kind  in  the  agreement 
itself.    Kr.  Otyn's  award  only  implies  that  there  ought  to 
be  some  new  arrangement  as  to  price ;  and  the  question  is^ 
whether  the  Defendants  are,  in  this  state  of  things,  to  be 
injoined  from  carrying  on  the  traffic,  and  using  the  sta- 
tion, subject  to  any  alteration  of  price  or  terms  under  the 
new  circomstances.    I  cannot  arrire  at  the  conclusion, 
that  they  ought  to  be  so  restrained  by  injunction;  I  do 
not  put  it  more  strongly  than  that;  for,  if  the  Court  has 
not  airiTed  at  a  clear  conclusion  in  favour  of  the  PlaintiA, 
I  apprehend  that  the  balance  of  inconyemence  must  be 
a)n6idered;  and,  in  this  case,  if  you  look  to  the  balance  of 
conrenience  andinconyenience,  I  think  there  is  no  hesita- 
tion in  saying  where  it  preponderatea    On  the  one  hand, 
^apposing  the  conduct  of  the  Defendants  to  be  in  fi«ud  of 
the  agreement,  and  that  the  rights  of  the  parties  hawe  to 
be  determined  on  that  view ;  and  that  ultimately  the  Court 
may  consider  that  all  the  passengers  and  goods  that  have 
been  booked  through,  or  that  have  come  under  this  agree- 
ment between  the  two  parties,  ought  to  be  charged  in 
fl<^e  different  manner  or  at  some  different  toll,  and  in 
some  other  way  than  is  charged  under  this  agreement; 
then,  the  difficulty  which  they  are  put  to  is  in  finding  out 
the  amount  of  such  traffic:    the  difficulty  is  not,  even 
then,  greater  than  it  would  be  if  I  granted  the  injunction 
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1853.  ^  ^^  tenns  asked  for  by  the  Plaintiffsy  for  then  there 
^    V    "^      would  be  the  same  difficulty  before  I  could  act  on  the  in- 

Kailway  Co.  junction  by  committal  in  establishing  the  case;  and  if  the 

Tbs  Am bbb-  Plaintiffs  do  establish  the  case, — ^they  have  still  their  reme- 
OAT*,  Nor.    3y  1^1;  ii^^^  byway  of  action,  for  the  damages  that  have  arisen 

JkwroN  AND  by  the  passengers  and  goods  being  brought  through,  as  it 
Junction      is  alleged,  in  fraud  of  the  agreement;  but  if  I  should  nl- 

iUit^w^  Co.  timately  be  of  opinion  that  there  is  nothing  to  prevent 
Judgment  this  particular  arrangement  being  entered  into  between 
two  companies,  although  in  direct  competition  with  the 
Plaintiffs'  line,  then  I  should,  in  the  meantime,  be  putting 
them,  by  this  injunction,  under  very  considerable  diffi- 
culty; and  I  should  have  prevented  the  Defendants  from 
bringing  the  passengers  that  come  from  London  by  the 
Oreat  Northern  Railway  under  the  existing  arrangement^ 
which,  at  present,  I  am  bound  to  assume  is  a  legal  ar- 
rangement between  the  Defendants  and  that  company 
I  should,  therefore,  by  the  injunction,  do  an  immeasurable 
damage;  for  no  jury  could  ever  estimate  how  many  people 
would  have  travelled  by  the  line  if  I  had  not  stopped 
theoL  On  the  other  hand,  if  the  Plaintifis,  by  amending 
their  bill,  can  discover  what  number  of  passengers  have 
travelled  in  fraud  of  this  arrangement,  they  vrill  have 
their  remedy  if  entitled  to  it  Lord  CoUenham  proceeds 
on  this  principle  in  that  which  was  always  considered  a 
strong  case,  certainly  stronger  than  this,  oiRi^  v.  The 
Oreat  Western  Railway  Company  (a). 

I  will  make  one  remark  on  the  Lancadvire  case(p\ 
which  has  been  cited.  Where  there  was  an  agreement 
entered  into  by  the  proprietors  of  a  small  line  of  rail- 
way with  another  company,  that  they  should  pay  for 
their  particular  traffic  over  that  line  of  ndlway  a  certain 

(a)  2  Ph.  44.  East  Laneashire  BaUtoay  Ccfm- 

(6)  The  Zanecuhire  and  Fork'     pan^f,  6  Bailw.  Gas.  802. 
ehire  RaHwoff  Company  v.  The 
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toll,  less  than  the  ordinary  toll,  with  which  they  would        1S63. 
hare  been  chargeable  under  the  general  Acts,  if  such  tm  Midland 
an  agreement  had  not  been  entered  into,  and  that  small   Railway  Co. 
line  of  railway  was  afterwards  extended  to  a  very  con-    Thi  Ambir- 
aderable  length,  one  or  two  hundred  miles,  and  the  ex-  TiN6HAir,^i> 
tended  company — ^the  company  that  possessed  the  whole    ^eJJtbJ"'* 
extended  line — ^acquired  all  the  rights  of  the  smaller  com-     JuNcnoit 

pany,  by  an  Act  of  Parliament  which  expressly  enacted        

tliat  all  the  agreements  of  the  smaller  company  should     ^^'^^P'^^^ 
ennre  to  the  benefit  of  the  larger;  there  it  was  decided, 
that,  although  it  was  true  the  larger  company  had  the  be- 
nefit of  the  agreement  made  in  their  earlier  state,  yet  they 
could  not  claim  that  benefit  with  reference  to  all  the  pas- 
sengers who  were  using  that  extended  line.    The  agree- 
ment was  made  when  there  existed  no  such  extended 
line,  and  therefore  must,  of  course,  have  been  intended  to 
include  only  all  the  ordinary  traffic  coming  from  the  ter- 
minus of  the  smaller  line,  not  brought  there  by  railway, 
bat  by  conyeyances  on  common  roads.  When  they  come  to 
the  question,  how  this  division  of  the  traffic  is  to  be  made, 
there  would,  no  doubt,  be  considerable  difficulty  in  ascer- 
taining what  passengers  would  have  come  by  the  shorter 
railway.    The  Court,  however,  held  that  the  contract  re- 
mained good,  as  to  the  original  line,  for  all  those  coming 
by  that  limited  portion,  whatever  the  difficulty  might  be 
in  distinguishing  them ;  and  it  is  not  for  me  to  express  the 
least  doubt  of  the  correctness  of  that  decision.    That  case 
▼Quid  have  been  strongly  in  favour  of  the  present  Plain- 
tiffs, if  it  had  stood  on  the  same  footing;  but  the  present 
case  differs  in  this  particular  circumstance, — ^that,  a  year 
before  the  agreement,  an  Act  had  passed  for  making  the 
Oreat  Northern  Railway — ^the  competition  of  which  is  now 
complained  of— and  which  was  to  land  its  passengers  at 
Qfoin&am.     It  can  hardly  be  supposed  that  parties  en- 
gaged m  these  transactions  were  ignorant  in  fact  or  in 
lav-^I  cannot  assume  that  the  parties  who  framed  this 
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agreement  were  ignorant  of  the  existence  of  that  line,  or 
of  its  probable  efEect,  in  bringing  passengers  to  QrtJkntham; 
and,  therefore,  when  they  entered  into  this  agreement, 
thej  cannot  be  taken  to  hare  been  unaware  of  the  circam- 
stance  which  wonld  require  the  station  room  which  u 
provided  for  by  the  agreement  It  is  a  circumstance  bear- 
ing on  that  clause  in  the  agreement  which  speaks  of 
additional  offices  being  given,  if  necessary,  and  the  tLmes 
when  they  shall  be  made,  that  the  agreement  itself  con- 
templates that  the  traffic  was  not  to  be  confined  to  the 
traffic  then  existing  from  Orantham  to  ITotUnghamy  but 
might  be  largely  augmented. 


It  has,  however,  been  argued  that  this  was  not  so:  that 
the  Plaintiffs  bargained  with  a  company,  which  was  form- 
ed for  making  a  long  line  of  railway  from  west  to  east, 
extending  to  Boskm  and  Spalding,  and  that  the  considera- 
tion of  the  extent  of  that  line  might  have  induced  the 
Plaintiffs  to  enter  into  a  different  description  of  contract 
than  would  have  been  made  if  it  had  been  known  to  be  a 
company  which  was  going,  in  truth,  to  make  itself  a  mere 
branch  of  the  Great  Northern  Railway.  I  think  the 
answer  to  that  would  be,  that  the  Plaintiffs  must  have 
been  taken  to  be  aware  of  the  power  which  the  legislature 
gives  of  abandoning  a  line  or  portions  of  a  line,  subject  to 
questions  which  may  arise  as  to  the  consent  of  proprietors 
or  otherwise,  as  in  the  case  of  the  Direct  PorUmouth  Rail- 
way. And,  certainly,  in  this  case,  on  an  applicati<m  for 
an  injunction,  I  must  notice  the  fact,  that,  in  1850,  when 
the  award  was  made,  it  must  have  been  known  that  this 
line  was  made  only  to  Orantham;  and  upon  this  the  par- 
ties must  have  been  acting  for  two  years  up  to  the  time  of 
the  dispute  arising;  and  it  may  also  be  remarked,  as  shew- 
ing the  views  of  the  parties,  that  the  letter  of  Mr.  BMj  in 
October,  1852,  states  that  the  Midland  Company  saw  no 
sufficient  reason  for  departing  from  the  exiifting  agree- 
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ment  I  think,  that^  afW  this,  it  is  too  kte  for  the  Plain-        ig^ 
tife,  as  a  ground  for  the  injunction,  to  say  that  the  agree-  ^       - 

,  ,  Ths  Midland 

ment  is  to  be  dinerently  construed  in  consequence  of  the  Railway  Ca 
Defendants  not  having  formed  their  railway  to  the  extent  the  Am bbr- 
and  in  the  manner  that  was  originally  contemplated.  TwoHAiTi^ 

Boston  and 

The  motion  was  also  argued  on  the  ground  of  the      Junction 
difficulty  there  would  be,— supposing  that  the  Plaintiffs    ^^^  ^o. 
had  a  right  to  exclude  the  Defendants  from  the  station     JwigmaU, 
altogether,  in  so  excluding  them,  without  the  interference 
of  the  Court.    I  think  I  have  disposed  of  that  argument,  by 
saying  tjiat  I  do  not  think  I  have  a  right  to  exclude  them 
alt(^ther  from  the  station.    I  cannot,  for  the  reasons  I 
have  stated,  see  my  way  to  grant  any  of  the  relief  that  is 
asked  in  the  first  branch  of  the  prayer  of  the  bill.    The 
second  branch  I  have  already  disposed  of. 


GENT  V.  HARBia  jan.  isth. 


\jLARA,  the  wife  of  Alfred  West,  was  one  of  the  child-  SettiemeDt  of 
ren  and  next  of  kin  of  John  Oent,  whose  estate  was  ad-  theiLreofa 
ministered  under  this  claim:  and,  as  such  next  of  kin,  ?™**  J7°^ 

'  '  '   in  the  estate  of 

she  was  entitled  to  one-sixth  of  the  estate  of  the  in-  «n  intestate 

upon  the  niar> 

testate.    She  married  Aljired  West  in  November,  1849,  ned  woman  and 

after  the  death  of  her  father,  she  being  then  only  nine-  JSh  a^J^- 

teen  years  old,   and  in  ignorance  of  the  fact  that  West  ^^^^'^^be 

vas  then  an  uncertificated  bankrupt.    Her  husband,  in  no  children, and 

June  1852,  went,  as  she  believed,  to  Av^alia,  leaving  ghooid  surrire 

t?r  totally  unprovided  for.    The  share  of  the  estate  com-  ^i^^/the 

ing  to  Clara  West  amounted  to  about  8001  hushed  should 

take  the  rand, 
the  case  being 
__^__.  one  in  which 

the  husband,  be- 
ing  an  uncerti- 

Mr.  BaUeriy  Mr.  Walford,  and  Mr.  NuJioUs,  for  the  dif-  ficated  bank- 

•'        '  '  rupt,  had  mar- 

lies.  lied  an  in&nt, 

and  afterwards 
abandoned  her. 
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1853.  The  cases  cited  were  Carter  y.  Taggart{a)^  Napier  y, 

NapierQi),  In  re  CuUer(c),  SooU  t.  SpoAott  {d),  Kincaiii 
Tru8t{e). 


JudgmM.  The  Vice-Chakcellob  said,  that,  in  a  case  like  the  pre- 
sent,  in  which  the  husband  had  married  an  infant,  not 
disclosing  to  her  the  fact  that  he  was  then  an  uncertifi- 
cated bankrupt,  and  had  afterwards  abandoned  her,  leav- 
ing her  without  any  provision,  and  without  even  an  bti- 
mation  that  he  intended  to  return  to  her,  the  Court 
might  properly  direct,  that  the  wife's  share  of  the  estate 
should  be  carried  to  a  separate  account,  with  a  declara- 
tion  that  she  was  entitled  to  the  same  for  her  life  for  her 
separate  use,  with  remainder  to  her  children  (/);  and  that 
she  should  take  absolutely,  if  there  should  be  no  children 
and  she  should  survive  her  husband;  but,  if  her  husband 
should  survive  her,  then,  after  her  decease,  that  the  as- 
signees of  the  husband  should  take  the  fund. 


(a)  1  De  O.,  Mac,  &  G.  286.  (/)  The  declaration  waa  in  fe- 

(6)  1  Dnu  &  War.  407.  vour  of  such  children  aa,  being 

{c)  14  Beav.  220.  sons,  should  attain  twenty-one, 

(cO  3  Mac.  &  G.  599.  or,  being  daughters,  should  attam 

(e)  1  Drew.  326.  that  age  or  marry. 
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KELSON  V.  KELSON.  Jan.  izth  d: 

rp  ^- 

A  HE  bill  was  filed  by  three  of  the  infant  children  of  John  The  ttatement 

Kelson  and  Joanna  his  wife,  against  the  father  and  mo-  iett]eiiient,exe- 
ther,  and  sister,  who  was  a  married  daughter  of  the  same  JS»l^Uuir 
parents,  and  against  A.  C.  Phipps^  to  set  aside  an  appoint-  >*  ^»  ""■?«  ^» 
ment,  made  by  the  father  in  favour  of  the  married  daugh-  of  5«.,  and 
ier,  of  property  comprised  in  a  post-nuptial  settlement,  g,^"and  Tidu- 
dated  the  23rd  of  June,  1841,  made  by  the  father  upon  fWecoiuidem. 

'  *  '  -^         tion«: — Hdd^ 

his  children,  subject  to  his  appointment;  and  also  to  set  that tUi itate- 

aside  a  mortgage  of  the  property  so  appointed  to  the  de-  asagainftitnui- 

fendant  Phippa.    The  bill  alleged  that  the  appointment  g'^^tS^^t 

by  the  father  to  the  defendant  the  daughter,  was  made  for  J®  eyidencethat 

.  .  -,      ,  .  itwaanotTolun- 

the  purpose  of  raismg  money  for  his  .own  use  by  means  of  taiy;  anda  De- 
the  mortgage,  and  was  therefore  in  fraud  of  the 'power.        i^  againit  Has 

a  porchaaer  for 
Taloable  oonit- 

The  Defendant  Phipps  supported  his  title  on  several  deration,  and 

'^''  *  ^  innsting  at  the 

grounds,  and,  amongst  others,  contended  that  the  settle-  bar  that  the 

ment  of  the  23rd  of  June,  1841,  was  voluntary;   and,  faiudnlent  and 

therefore,  under  the  stat  27  Eliz.  c.  4,  fraudulent,  as  ^^t^^^'i^*" 

against  a  purchaser  for  valuable  consideration,  and  which  c.  4,  the  Court 

,  *  directed  an  in- 

he  clamied  to  be.  quiry  whether 

the  settlement 
was  founded  on 

On  the  other  side,  it  was  insisted,  that  this  defence  was  *°y  *?,^  ^^* 

valuable  conn* 

precluded  by  the  express  form  of  the  settlement  of  the  deration. 
2«3rdof  June,  1841,  which,  although  after  marriage,  was 
stated  upon  the  deed  itself  to  have  been  made  in  con- 
sideration of  5«.,  '*  and  divers  other  good  and  valuable 
considerations."  The  Plaintiffs  had  given  no  evidence  of 
consideration  other  than  what  appeared  from  the  lan- 
guage of  the  deed  itself;  and,  at  the  hearing,  they  con- 
tended that  the  evidence  upon  the  deed  established  a 
prim&  facie  case  of  sufficient  consideration  to  support  it; 
and  that,  in  order  to  impeach  the  deed,  the  Defendant 
VOL.  X.  c  c  H.  w. 
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Argrument, 
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must  adduce  evidence  to  displace  the  effect  of  the  lan- 
guage of  the  deed. 


Mr.  RoU  and  Mr.  Grave,  for  the  Plaintiffs,  cited  PoU  t, 
Todhunter(a). 

Mr.  Kardake,  for  the  Defendant  Phipps,  cited  Peacock  y. 
MonkQ>),  M'Queen  v.  Farquhar(c). 

Mr.  F.  Webb  for  the  other  Defendants. 


JudamenL      ViCB-ChANCKLLOB: — 

The  question  is  solely  on  the  difficulty  which  arises 
from  the  peculiar  position  of  the  cause  in  point  of  evi- 
dence. The  bill  is  filed  by  the  infant  children  of  the  De- 
fendant Kelson,  who  would  have  been  entitled,  under  a  set- 
tlement executed  by  their  father,  to  an  interest  in  certain 
property  comprised  in  it,  in  default  of  appointment  by  the 
father.  The  bill  alleges  a  fraudulent  appointment  made 
by  the  father  on  behalf  of  one  of  the  daughters,  named 
Anne,  with  a  view  to  raise  money  for  his  own  use;  and 
which  money  was,  in  fact,  raised  by  a  deed  of  mortgage 
executed  immediately  afterwards  to  the  Defendant  Phipps. 
It  appears,  and  no  question  was  raised  upon  .that  fact, 
that  the  money  obtained  by  means  of  the  mortgage  was 
paid  to  the  father;  and  there  is  no  doubt,  that  the 
whole  object  of  the  raising  the  money  was  for  his  use 
and  benefit  This  being  the  state  of  the  case*  it  was  con- 
tended by  the  Defendant  Phipps,  that  the  settlement  was 
voluntary;  and  it  was  stated,  that,  the  settlement  being 
voluntary,  he  had  taken  the  conveyance  as  a  purchaser 
from  the  settlor.    By  way  of  explanation  of  the  deed  of 


(a)2ColL76. 


(6)1  Ve8.127.  (c)  uvea. 467. 
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^>pointm6iit  in  favour  of  Avne  the  daughter,  it  was  isaid, 

that  the  mortgagee  had  required  that  deed  to  be  made, 

and  had  obtained  the  concurrence  of  the  daughteif  in  the 

mortgage  as  a  further  guarantee  and  security  to  him  for 

the  confirmation  of  his  title.    It  was  thought  (I  do  not     •^«4^w»«»<- 

understand  how)  that  some  benefit  would  be  derived  with 

respect  to  the  legal  estate  from  efiecting  the  transaction  iff 

this  form.    But,  if  the  contention  of  the  mortgagee  be  well 

founded,  there  was  no  legal  title  iii  the  parties  to  the  set*" 

tiement,  the  statute  making  all  such  convejances  void. 

That>  howerer,  was  the  form  in  Which  the  title  was  taken ; 

and  the  real  difficulty  that  arises  is  one  to  which  I  should 

be  in  some  respects  sony,  if  I  were  compelled,  to  yield,  as 

it  could  only  occasion  the  cause  to  stand  oyer  to  see  what 

might  be  done  with  respect  to  the  settlement  on  a  crosA 

bill     The  difficulty  is  this:— the  settlement,  although 

made  after  marriage,  is  expressed  to  be  ''in  consideration 

of  5sL  and  dirers  other  good  and  valuable  considerations;'' 

and  the  question  then  is,  whether  the  statement  in  the 

deed,  that  there  were  certain  other  •*  good  and  valuable 

coosiderations,''  not  naming  them,  is  not,  without  more, 

Bofficient  to  enable  the  Court  to  say  that  the  settlement 

is  not  to  be  regarded  as  voluntary.    Upon  this  point  there 

is  a  case  which,  I  think,  goes  far  to  decide  that  these 

words  will  not,  of  themselves,  amount  to  proof  that  the 

settlement  was  not  voluntary.    The  case  is  that  of  OuUg 

▼.  The  Bishop  of  Exeter  (a).    It  is  not  one  of  the  ca^s  to 

which  I  was  referred.     The  like  words  occurred  in  the 

deed  in  that  case.    The  deed  there  in  question  was  dated 

80  long  back  as  1672,  and  it  was  stated  t^  have  been  made 

"m  consideration  of  the  sum  of  20s.  paid  to  RobeH  Isaac 

by  one  L^wis  Stevens,  ilnd  true  and  faithful  services  done, 

and  also  for  divers  other  good  and  valuable  causes  and 

considerations  him  the  said  Robert  Isaac  thereunto  mov- 

(a)  2M0O.&P.  266. 
CC2 
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18^. 


JudgwienL 


ing/'  The  learned  Jadge  who  tried  the  cause  left  it  to 
the  jury  to  say,  whether  the  consideration  of  20s.y  so  long 
ago  as  the  year  1672,  and  the  service  stated  to  have  been 
rendered  to  the  grantor,  were  not  a  sufficient  consideration 
for  the  grant ;  and  the  jury  found  that  they  were.  The 
question  came  before  the  Court  of  Common  Pleas  in  an 
application  for  a  new  trial;  and,  in  the  ailment  in  sup- 
port of  the  verdict,  it  was  said,  that  20s.,  at  the  date  of  the 
deed,  might  have  amounted  to  a  yaluable  consideration; 
and  that  the  services  referred  to  might  also  have  been 
such  a  consideration.  The  argument  turned  on  these  two 
pointa  The  Chief  Justice  (Best)  laid  it  down  as  clear, 
that  the  words  **  divers  other  good  and  valuable  consider- 
ations,'' might  be  treated  as  mere  surplusage  or  ornament; 
but  said,  that  there  was  no  evidence  to  shew  that  the  ser- 
vice had  not  been  performed,  or  that  there  were  no  other 
good  considerations  for  granting  the  deed.  Where  a  prima 
facie  case  is  raised  on  the  deed,  the  onus  would  be  on  the 
defendant  to  avoid  the  deed ;  but  the  case  of  OvUff  v. 
Bishop  of  Exeter  seems  to  shew  that  there  is  no  such  prima 
facie  case  raised  by  these  worda  The  whole  reasoning  of 
the  Chief  Justice  proceeded  on  the  fact,  that  20&  might, 
a  century  and  a  half  earlier,  have  been  a  substantial  con- 
sideration, and  on  the  services  stated  to  be  rendered, 
which  would  not  have  been  necessary  had  the  state- 
ment of  a  good  and  valuable  consideration  in  the  deed 
been  alone  sufficient 


If,  then,  the  case  be  one  in  which  the  Court  may  in- 
quire into  the  truth  of  the  recital  of  a  valuable  considera- 
tion, the  next  question  is,  whether  the  Defendant  is  en- 
titled to  ask  for  that  inquiry.  Looking  at  all  the  cir- 
cumstances oi  this  case,  I  think  the  Defendant  was  not 
placed  in  a  position  to  produce  evidence  at  the  hearing  \o 
controvert  the  deed.  I  think,  on  the  other  hand,  that  the 
plaintiffs  ought  to  have  an  opportunity  of  shewing,  if  they 
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can,  that  there  was  a  good  and  valuable  consideratioiL  1853, 
The  ooune  I  shall  take  will  be  the  same  aa  that  taken 
in  Ford  y.  8tuart(fl)^  where,  upon  appeal,  the  Lords  Jus- 
tices thought  the  case  was  not  absolutely  dear,  and  grant- 
ed an  inquiry.  I  shall  direct  an  inquiry  whether  the  settle-  <^«<<vi"eiii. 
ment  was  founded  on  any  and  what  valuable  consideration, 
and  adjourn  the  case  to  Chambers  to  prosecute  this  inquiry. 

(a)  15  Beav.  493. 


BOYS  V.  BRADLEY.  Jan.  \Uh  & 

24<A. 

IHE  will  of  Admiral  Sayer,  dated  the  13th  of  July,  Abeqaattof 

1816,  after  describing  himself  by  his  rank,  as  C.  B.,  and  as  i^t**S>n.oU 

in  command  of  the  naval  forcAs  in  the  East  Indies,  pro-  ^  ""•*  ®/  ^^ 

two  Dfothen 
ceeded : —  and  six  uiten 

''I  hereby  appoint  my  dear  brothers  Charles  and  BeiP-  asahonidbe 
jomin  Sayer,  Esquires,  my  executors,  to  pay  all  just  de-  5]?^^^^. 


dcndl 

dw;  tod,  after  the  death  of  the  bft  torriTor  of  the  biothen  and  niten,  to  roch  of  their  cfail- 
^itn,  the  nephews  and  nieces  of  the  testator,  as  should  be  living  when  the  dividends  became  due; 
aod  s  direcdon  that  the  residoarj  estate  should  accumulate  for  twenty-one  years  after  the  testator's 
^th,snd  then  the  whole  to  the  testator  s  then  nearest  of  kin  in  the  male  line,  in  preference  to  the  fe> 
Bak  line,  upon  condition  that  the  inheritor  should  aasume  the  testator*s  surname,  if  not  of  that  name, 
and  bear  his  anna  with  due  differences;  and,  in  defenlt  thereof  to  the  next  in  lawful  sncoeision,  and 
ncoeiBTely  to  the  heir  or  successor  who  should  comply  with  those  conditions.  The  testator  died 
a  bachelor: — Nefd,  that  the  words,  the  **  then  nearest  of  kin  in  the  male  line,  in  preference  to  the 
fcnale  line,*^  should  not  be  read  aa  meaning  the  nearest  of  kin  beinff  a  male  or  males,  exclusive  of 
fanales,  unless  a  distinct  intention  of  excluding  females  were  otherwise  found  in  the  will;  and  that 
so  nch  intention,  in  this  case,  i^peared,  but,  on  the  contrary,  the  uie  of  words  not  indicative  of  sex, 
and  the  provision  fer  taking  the  surname  of  Uie  testator,  rather  indicated  the  absence  of  any  such  in- 


That  the  words  **  in  the  male  line,  in  preference  to  the  female  line,"  should  not  be  read  as  in  a 
parenthesis*  so  as  to  give  merely  a  preference  to  the  male  line,  but  must  be  understood  as  confining 
the  gift  to  the  male  Ime,  and  excluding  the  female  line. 

That  it  was  not  necessary  that  the  person  to  take  the  residuary  estate  under  the  bequest  should 
^*m  his  title  continuously  through  a  line  of  males,  passing  by  all  females;  and  that  thi  expressioQ 
*  in  lie  male  line,"  was  not  equivalent  to  the  expression  **  in  a  line  of  male^'* 

That  the  time  of  ascertaining  the  course  of  descent  designated  by  the  words  of  the  bequest  was  at 
^  death  of  the  testator;  and  that  the  bequest  did  not  contemplate  a  descent  from  the  brothers  of  th» 
tMtator  in  preference  to  a  descent  from  his  sisters ;  but  that  it  contempbted  a  descent  from  his  fether, 
*Bdnot  a  descent  from  his  mother,  and  that  the  limitation  to  the  nearest  of  kin  in  the  male  line,  in. 
P*fc>w»ce  to  the  female  line,  should  be  construed  as  a  gift  to  the  nearest  of  kin  ex  parte  patemfL 
That  a  sister  of  the  testator,  who  alone  of  his  sisters  and  brothers  survived  the  twenty-one  years,  was 
•  ue  ncaiest  of  kin  within  the  description,  and  entitled  to  the  residuary  estate;  and  tiiis,  notwithstand- 
^  the  ssme  sister  was  also  entitled  to  the  interest  of  the  sum  of  Consols  set  apart  for  die  brothers, 
"*^  nephews,  and  nieces. 
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i^fjQ^  maiid0>  my  funeral  uid  other  expenses,  and  l^acies.  To 
my  dear  sbter  Mrs.  Judith  Innes,  who  being  amply  pro- 
vided for,  I  bequeath  501  for  a  memento  of  my  affeetion. 
The  proceeds  of  the  entire  remaining  property  which  I 
may  die  possessed  of  are  to  be  inyested  in  SI,  per  Centum 
QonsoUdated  Annuities  in  the  names  jointly  of  my  said 
two  brothers  and  of  my  then  unmarried  sisters,  for  them 
and  their  executors  to  stand  possessed  of,  in  trusty  to  pay 
three  fourth  parts  of  the  dividends  or  annual  interest 
thereof,  half-yearly,  share  and  share  alike,  unto  and 
amongst  such  of  my  six  youngest  sisters  and  my  two  bro- 
thers as  may  be  living  on  the  day  each  dividend  respec- 
tively becomes  due.  Also^  to  pay  the  remaining  fourth 
part  of  the  said  interest  exclusively  for  the  education  and 
maintenance  of  the  children  of  my  said  brothers  and  sis- 
ters, in  as  many  equal  shares  as  there  may  be  of  the 
said  children  living  on  tne  day  each  dividend  respec- 
tively becomes  due,  whether  bom  before  or  after  my 
death.'' 

The  testator  then  declared  that  the  proportions  of  the 
interest  of  his  sisters  and  nieces  should  be  for  their  re- 
spective separate  use,  without  power  of  anticipation;  and 
he  proceeded: — 

"  At  the  death  of  the  last  survivor  of  my  said  eight  bro- 
thers and  sisters,  three  fourth  parts  of  the  interest  of  the 
capita]  sum  then  standing  in  the  books  of  the  Bank  of 
Eiigland  in  virtue  of  this  my  will  shall  thenceforward  be 
paid  half-yearly,  share  and  share  alike,  unto  and  amongst 
such  of  my  above  nephews  and  nieces  as  may  be  living  on 
the  day  each  dividend  respectively  becomes  due  at  the 
Bank;  and  the  remaining  fourth  part  of  the  said  interest 
shall  be  paid,  share  and  share  alike,  unto  such  of  their 
children,  whether  born  before  or  after  my  death,  as  may 
be  living  on  the  day  each  dividend  respectively  becomes 
due  at  the  Bank."  And  after  a  like  declaration  that  the 
proportions  of  the  interest  of  his  nieces  and  their  daugh-^ 
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ten  should  be  for  their  aeparate  use,  he  proceeded : — "  At  i^f^^ 
the  death  of  the  last  surviycHr  of  mj  nephews  and  nieces, 
whether  bom  before  or  after  my  death,  the  capital  sum 
which,  at  the  death  of  the  last  surriTor  of  them,  may  be 
rtsnding  in  virtue  of  this  my  will  in  the  books  of  the 
Bonk  oiEnglomd^  shall  become  the  property  of  the  then 
nearest  of  kin  to  myself  in  the  male  line,  in  preference  to 
tbe  female  line,  upon  the  condition  of  the  inheritor  there- 
of assuming  the  surname  of  Sayer  only,  if  not  of  that  sur- 
name; and  that  such  inheritor  of  the  said  capital  sum 
shall  bear  and  use,  according  to  the  law  in  such  case  en- 
acted, the  arms,  with  due  differences,  which  may  have 
been  at  any  time  previous  to  my  death  assigned  to  ma 
In  default  whereof,  the  next  of  lawful  succession,  and  sue* 
cesnvely  the  heir  or  successor,  who  shall  legally  comply 
with  these  conditions  in  respect  to  the  surname  and  the 
arms,  shall  become  entitled  to  the  said  capital  sum;  pro* 
Tided,  nevertheless,  that  no  inheritor  of  the  same  shall 
become  entitled  thereto,  or  be  put  in  possesidon  thereof, 
until  the  party  shall  have  attained  the  age  of  twenty-one 
ycara" 

The  testator  made  a  codicil,  dated  the  29th  of  March, 
1831,  as  follows:— 

''Considering  the  large  sums  my  three  surviving  un- 
manried  sisters,  as  well  as  my  two  youngest  married  sis- 
ters, have  received  annually  of  me  during  the  greatest 
part  of  the  interval  between  the  date  of  my  will  in  July, 
1816,  and  the  date  hereof  in  1831;  in  consequence,  like- 
wise, of  the  more  independent  circumstances  of  my  two 
brothers  since  the  year  1816;  I,  Oeorge  Sayer,  late  com- 
mander in  the  chief  command  of  his  Majesty's  naval  forces 
in  the  East  Indies,  and  now  Bear- Admiral,  Companion  of 
the  Most  Honourable  Military  Order  of  the  BcUh,  do  here- 
by will  and  direct,  that,  instead  of  the  whole  of  the  pro- 
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1863.  perty  I  may  die  possessed  of  being,  after  my  death,  di- 
vided half-yearly,  as  expressed  in  my  will,  I  now  desire 
that  the  interest  of  10,0001.  stock  in  the  SL  per  Cen- 
tum Consolidated  Annuities  shall  be  half-yearly  divided 
amongst  the  survivors  of  my  brothers,  sisters,  nephews, 
and  nieces  comprised  in  my  will,  in  the  proportions  there- 
in specified,  from  time  to  time;  and  I  now  direct  that  the 
interest  and  dividends  of  all  the  remainder  of  my  stock, 
over  and  above  the  interest  of  10,0002.  SL  per  Centum  An- 
nuities, shall  be  invested  half-yearly  as  it  becomes  pay- 
able, from  time  to  time,  and  in  like  manner  the  interest 
and  dividends  of  the  invested  interest  in  the  32.  per  Cen- 
tum Consolidated  Annuities,  in  order  that  the  same  shall 
accumulate  until  the  expiration  of  twenty-one  years  from 
and  after  my  decease;  at  the  termination  of  which  period 
of  twenty-one  years  the  whole  capital  sum  then  standing 
in  the  books  of  the  Bank  of  England,  in  virtue  of  my  will 
and  this  a  codicil  thereto,  shall  remain  to  be  disposed  to- 
ward my  then  nearest  of  kin  in  the  male  line,  in  prefer- 
ence to  the  female  line,  under  the  conditions  and  restric- 
tions as  in  my  said  will  are  set  forth  by  me,  the  said  in- 
heritor first  paying  therefrom  the  interest  of  1 0,000 JL  3L 
per  centum  stock  to  the  survivors  of  my  brothers,  sisters, 
nephews,  and  nieces,  until  the  death  of  the  last  survivor 
of  them,  in  the  proportions  prescribed  by  my  will  in  their 
behalf  and  in  behalf  of  their  children,  if  any,  until  the 
death  of  the  said  last  survivor/' 

''The  memorandums  in  this  paper  I  expressly  wish 
should  be  duly  conformed  to  and  carried  into  effect  bj 
my  executors,  trustees,  and  all  parties  concerned,  from  and 
out  of  the  portions  of  the  three  first  years'  interest,  share- 
able by  them,  exclusive  of  one  and  half  year's  entire  in- 
terest immediately  following  my  death,  which  will  be  re- 
quisite towards  the  expenses  of  probate,  its  duties,  anJ 
legacy  duties." 
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The  testator  then  gave  varioas  specific  and  pecuniary  ig/ya. 
legacies,  and,  among  others,  gave  his  medals,  seals,  and 
other  articles,  and  some  articles  left  him  by  his  great  an- 
cle Valentine  Sayer^  and  his  pictures  of  his  said  great 
ancle  and  his  wife,  to  his  brothers,  ''  to  be  preserved  by 
them,  to  descend  with  the  patent  and  painting  of  my  ar- 
morial bearings  to  the  inheritor  hereafter  of  my  capital 
property,  and  to  the  descendants  who  may  from  time  to 
time  succeed  thereto/' 

"I  desire  that  a  handsome  marble  monument  may  be 
placed  to  my  memory,  close  to  that  of  my  great  grand- 
father Valentine,  and  great  uncle  Valentine  8ayer,  within 
SL  Clement's  Church  (Sandwich),  with  the  inscription  as 
under,  and  my  own  arms  sculptured  thereon;  perhaps  the 
cost  of  it  may  be  2002.'' 

"In  memory  of  ReBLT-AixninlOeorgeSayeTy  Companion 
of  the  Most  Honourable  Military  Order  of  the  Baih,  His 
earliest  services  were  in  the  East  JndieSy  from  1788  to 
1793;  and  from  that  time,  he  was  actively  employed  in 
the  British  seas,  and  twice  in  the  West  Indies  until  1810, 
when  he  again  served  in  the  East  Indies  until  1817; 
daring  the  latter  period,  the  chief  command  of  his  Majes- 
ty's naval  forces  upon  that  extensive  station  twice  de- 
volved upon  him  as  commander,  which  he  exercised  until 
his  return  to  his  native  country  after  the  general  peace. 
Bom  in  this  parish  on  the  13th  of  November,  1773,  died 
,  and  lies  interred  He  was  the  eldest  of 

three  sons  of  Benjamin  Sayer,  Esq.,  of  this  town,  who  was 
thirty  years  collector  of  his  Majesty's  Customs  here  and 
at  Deal" 

The  testator  died  in  1831,  leaving  two  brothers  and 
six  sisters.  His  brothers  were  unmarried,  three  of  his 
sisters  were  married.  The  twenty-one  years  of  accumula- 
tion, directed  by  the  codicil,  expired  in  April,  1862,  and 
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ihe  bill  was  then  filed  by  tbe  tnisiees  and  personal  repre 
sentatiyes,  to  determine  the  question  who  was  then  en- 
titled to  take  the  residaarj  estate  under  the  description 
of  the  '^  then  nearest  of  kin  to  the  testator  in  the  male 
line  in  preference  to  the  female  line."  The  seTeral  de- 
fendants and  claimants  were,  first,  JoAke  BradUyy  a  sister 
of  the  testator,  and  who  was  then  the  only  survivor  of  the 
testator's  eight  brothers  and  sisters;  secondly,  the  son  of 
a  deceased  sister  of  the  testator;  thirdly,  a  cousin  of  the 
testator,  who  was  the  son  of  his  father's  brother;  and 
fourthly,  the  next  of  kin  of  the  testator,  who  claimed  under 
the  statute  of  distributions,  on  the  ground  of  the  uncer- 
tainty of  the  bequest 


Argument         Hr.  RussM  and  Mr.  Dickin9on  for  the  trustees  and  pe^ 
sonal  representatives. 

The  Solicitor-Oeneral  and  Hr.  Giffard  for  Jane  Bradley, 
who,  as  the  only  survivor  of  all  the  testator's  sisters  and 
brothers^  was  the  nearest  of  kin  at  the  expiration  of  the 
twenty-one  years.  In  support  of  the  argument  that  the 
gift  was  sufficiently  certain,  they  cited  Pyot  v.  Pyot  (a). 

Mr.  FotteU  and  Mr.  0.  HaU  for  F.  Boy8  the  younger, 
the  son  of  a  deceased  sister  of  the  testator;  and 

Mr.  Olaue  for  /.  W.  W.  Boys,  another  son  of  a  deceased 
sister,  contended,  that  ^'  the  male  line"  should  be  constraed 
as  a  gifl  to  males  only,  or  to  the  nearest  of  kin  being  males. 

Mr.  Chandlm  and  Mr.  Snrrage  for  George  Sayer,  a 


(a)  1  Yes.  336. 
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eoufliii  of  the  testator,  and  the  son  of  a  brother  of  the  tes- 
tator's father,  claimed  as  being  the  person  who  alone  per- 
fectly fdlfilled  the  condition  of  deriving  his  descent  ex- 
closiyelj  through  an  unbroken  succession  of  males:  Bemal 
y.  Bemai  (a\  Oddie  v.  Wood/ard  (J),  Ca  Litt.  27.  a. 

Mr,  BqU  and  Mr.  jR.  Ptyor,  for  the  next  of  kin  of  the 
testator  at  the  time  of  his  death  according  to  the  Statute 
of  Distributioos,  relied  upon  the  uncertainty  of  the  mean* 
iog  of  the  ^ft^  as  illustrated  especially  by  the  arguments 
in  favour  of  the  preceding  claimants:  Doe  d  Smith  v. 
flemng(c)^  Doe  d.  Wright  v.  Plumtree(d). 

The  Treatise  of  the  Law  of  Property  as  administered  in 
the  House  of  Lords,  pp.  263,  271,  and  Wiiikyy.Uangles{e\ 
and  Thoma9Qn  v.  Moeee  (/),  were  cited.— The  points  taken 
in  the  several  arguments  are  all  mentioned  and  commented 
upon  in  the  judgment. 


186& 


Vice-  Chahcellob  : — 

The  peculiar  form  of  the  will  in  this  case  has  certainly 
presented  some  degree  of  difficulty  in  point  of  construction ; 
but  I  think  the  Court  is  enabled  to  arrive  at  a  satisfactory 
result 


JudgmenL 


[His  Honour  stated  the  will  and  codicil,  observing  that 
the  material  difference  between  them  in  the  disposition  of 
the  residue  was,  that,  by  the  codicil,  as  contrasted  with  the 
will,  instead  of  limiting  the  ultimate  disposition,  at  the 
expiration  of  a  period  which  the  Court  would  probably 
have  held  to  be  too  remote,  namely,  after  tbe  death  of  the 


(a)  3  My.  &  Or,  669. 
(6)  id.  684. 
(e)2Cr.M.&B.63S. 


(cQ  3  B.  &  Aid.  474. 

(e)  4  Beav.  366 ;  10  C.&F.  215. 

(/)6Beav.77. 
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18oa  ^^  surviyor  of  the  nephews  and  nieces — ^the  children  of 
the  brothers  and  sisters — ^he  directed  the  distribution  to  be 
made  at  a  period  of  twenty-one  years  after  his  own  de- 
cease.] 

Three  parties  have  severally  claimed  under  ^the  limita- 
tion ''  to  the  nearest  of  kin  of  the  male  line,  in  preference 
to  the  female  line''  They  have  raised  different  construc- 
tions, by  virtue  of  which  they  contend  that  they  are  the 
parties  who  have  become  entitled  to  the  residue.  A 
fourth  party,  the  next  of  kin  of  the  testator  according  to 
the  Statute  of  Distribution,  contends  that  the  whole  of 
this  disposition  of  the  residue  is  involved  in  such  uncer- 
tainty that  it  is  impossible  for  the  Court  to  arrive  at  anj 
legitimate  conclusion;  and  that  the  bequest  of  the  ultimate 
residue  has  failed  in  consequence,  and  is  now  distributable 
under  the  statute,  as  in  case  of  intestacy.     • 

The  Defendant,  Mrs.  Bradley,  who  was  the  only  surviv- 
ing sister  of  the  testator,  is,  under  the  authorities  which 
have  completely  settled  that  point,  the  nearest  of  kin. 
Under  a  bequest  of  this  character,  the  parties  who  take 
are  those  actually  nearest  of  blood,  and  not  those  who 
take  by  representation  under  the  statute.  Subject,  there- 
fore, to  the  peculiar  qualification  contained  in  this  will, 
at  the  expiration  of  twenty-one  years,  Mrs.  Bradley  being 
nearest  of  kin  to  the  testator,  and  being  related  to  him, 
as  she  contends,  in  the  male  line,  by  descent  from  her 
father,  claims  the  whole  of  this  fund.  There  are,  then, 
two  sons  of  a  deceased  sister,  who  say  that  they  are  the 
nearest  relatives  of  the  testator  being  males,  and  that  the 
true  construction  of  this  will  is,  that  the  testator  in- 
tended to  give  the  residue  of  his  property  to  such  of  the 
nearest  of  kin  as  should  be  males,  and  should  represent 
him  in  that  sense.  There  is,  then,  another  Defendant, 
Captain  Sayer,  who  is  a  first  cousin  of  the  testator,  de- 


Bradlbt. 
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scended  from  the  testator's  grandfather,  and  hia  conten-  185a 
tion  is,  that,  under  the  peculiar  language  of  this  ivill,  it  "  ^ 
most  be  taken  that  the  testator  intended  that  the  person 
who  should  inherit  his  property,  as  he  expresses  it,  should 
be  one  in  a  continuous  line  of  males — should  claim  re-  •'«^^"»«*- 
lationship  to  him  in  a  continuous  line  of  males.  Captain 
Sajfer  is  the  only  person  who  stands  in  that  position  with 
r^aid  to  the  testator.  These  claims  are  followed  by  that 
of  the  next  of  kin,  who,  taking  advantage,  among  other 
things,  of  the  yarious  suggestions  thrown  out  by  the  dif- 
ferent parties,  say  the  matter  is  pretty  evenly  balanced  in 
point  of  argument;  or,  if  any  preference  is  to  be  given, 
it  is  the  construction  last  suggested;  and  say,  that  the 
Court  cannot  arrive,  under  these  circumstances,  at  any 
construction  whatever,  and  that  intestacy  must  be  the 
necessary  consequence. 

Now,  with  regard  to  the  claim  of  the  next  of  kin,  I 
apprehend  it  is  quite  clear  that  intestacy  is  the  last  result 
at  which  the  Court  woidd  arrive  (a),  and  I  avail  myself  of 
what  has  been  more  frequently,  perhaps,  of  late  than  for- 
tnerly  said  by  the  Court  on  that  point  So  long  ago  as 
in  the  time  of  Lord  Eardwicke  we  find  that  this  course 
of  reasoning  was  suggested  by  the  next  of  kin  in  the 
case  of  Pyot  v.  Pyot  (6),  where  a  bequest  was  to  the 
testator's  nearest  relation  of  the  name  of  Pyot  (c),  and 
to  his  or  her  heirs,  executors,  administrators,  or  assigns 
for  ever.  In  that  case  the  Lord  Chancellor  said,  "  This 
is  a  sort  of  scramble  for  the  estate,  and  some  difficulty 
arises  from  what  is  insisted  on  by  the  answer  of  the 
persons  claiming  under  the  same  general  right  with  the 
Pl^ntiff,  giving  colour  to  the  argument  of  the  heir 
at  law  from  the  uncertainty"  (d).     But  after  referring 

(a)  See  on  thia  pomt  also,  (c)  Or,  « of  the  Pyote.''    And 

^»'»M»fii  V.  AtkvMon^  sapra,  see  15  Ves.  99. 

P-^.  (cO  1  Ves.  sen.  336. 

(^)  1  Ves.  sen.  336. 
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l^A3.  ^  Other  eases,  be  saysy  "  But  jet,  if  there  is  a  possibility 
to  reduce  It  to  a  certainty,  the  devise  is  good/'  Lord 
Hardwicke  then  considers  the  possibility  of  making  the 
gift  certain,  and  decides  in  favour  of  the  nearest  relations 

Nothing,  I  think,  can  be  clearer  than  that  where  a 
testator  makes  a  disposition  of  this  peculiar  and  marked 
character,  whatever  may  be  its  construction,  he  intends  to 
make  an  efficient  bequest^  and  that  it  would  be  entirely 
to  disappoint  his  intention  to  deprive  his  will  of  effect, 
and  leave  the  property  to  go  as  in  case  of  intestacy.  I  am 
obliged,  therefore,  to  scrutinise  the  several  constructioiH 
which  have  been  propounded  of  these  testamentary  in- 
struments«  The  only  external  circumstances  1  have  to 
take  into  consideration  are  the  position  of  the  testator's 
family,  who  were  the  relatives,  and  the  fact  to  which  he 
has  alluded  in  his  codicil  of  his  having  obtained  a  grant 
of  arms. 

If,  in  considering  the  various  constructions  which  have 
been  suggested,  I  arrive  at  either  of  two  conclusions,  that 
they  are  all  equally  consistent  with  the  intention  expressed 
by  the  words  of  the  testator,  or  that  not  any  one  of  them  can 
be  made  consistent  with  those  words,  I  must  hold  that 
there  was  an  intestacy ;  for,  in  the  first  place,  if  they 
are  all  equally  consistent  with  the  words,  it  is  impossible 
to  arrive  at  the  conclusion  which  of  the  three  was  in- 
tended; or,  if  there  is  not  any  one  consistent  with  these 
words,  it  is  impossible  to  hold  that  any  operation  can  be 
^ven  to  the  bequest 

There  are  two  things  certainly  clear  as  to  to  the  tes- 
tator's  intention :  the  first  is,  that  his  primary  intention 

(a)  1  Yes.  aen.  338. 
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WBS  to  gire  to  his  nearest  of  kin,  or  as  the  cases  have  do-        1353, 

cided,  to  the  one  who  diall  be  the  nearest  relation,  not 

accoiding  to  the  pnnrisions  of  the  statute  taking  by  repre* 

sentation,  but  the  person  who  shall  be  positively  nearest 

of  kin.    It  is  equally  dear  he  intended  to  impose  a  quali-     •'Mbw««^ 

fication  npon  the  persons  who  were  to  take  under  that 

limitation,  that  the  nearest  of  kin  should  be  of  the  nude 

in  preference  to  the  female  line    It  was  not  contended, 

that  the  next  of  kin  of  the  female  line  could  take;  and 

the  only  way  in  which  that  construction  could  be  pat 

upon  the  will  must  hare  been  by  reading  "the  male  in 

preference  to  the  female  line ''  in  a  parenthesis.    It  might 

then  be  considered  as  a  bequest  to  the  nearest  of  kin  in 

the  nude  lini  in  preference  to  the  female  line,  leaving  the 

female  line  stiU  to  take  in  case  the  female  should  be 

nearer  of  kin  than  the  male,  giving  a  preference  instead 

of  an  exclusion.    I  do  not  think  that  is  the  true  oon- 

stniction,  and  I  have  treated  the  will  as  being  in  favour 

of  the  male  line,  exclusive  of  the  female  line. 

Now,  looking  at  these  two  objects  of  the  testator,  the 
first  question  is,  which  of  the  three  constructions  that 
have  been  suggested  is  most  consistent  with  the  words  of 
the  wilL  I  will  take,  in  the  first  instance,  the  construction 
which  is  suggested  in  favour  of  the  sons  of  the  deceased 
sister  of  the  testator,  claiming,  therefore,  not  in  any  es- 
pecial line  of  descent,  but  simply  as  being  male  repre^ 
sentatives  of  the  family  (if  I  may  use  such  an  expression), 
and  as  therefore  entitled  in  preference  to  Mra  Bradleyy 
who  is  the  sister  of  the  testator.  Their  construction  must 
depend  upon  this,  that  the  words  4n  the  male  line'  must 
he  read  as  exclusive  of  females,  or  as  being  equivalent  to 
a  limitation  to  the  nearest  of  kin  being  a  male.  I  think 
it  very  difficult  to  arrive  at  that  conclusion ;  but,  certainly, 
it  camiot  be  arrived  at  unless  there  be  a  clear  and  distinct 
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1863.  intention  expressed  on  the  face  of  the  will  abeolutely  to 
exclude  femalea  Is  there,  then,  such  an  intention  ap- 
parent on  the  will,  with  reference  to  the  disposition  to  his 
nearest  of  kin,  independently  of  the  use  of  the  words  ''in 

^*^^^'^^^'     the  male  line  in  preference  to  the  female  line.''    Is  there, 
I  mean,  evidence  on  the  rest  of  the  will  to  shew,  when  jou 
arrive  at  these  words,  that  they  were  intended  to  cairj 
into  effect  an  intention  to  exclude  females  ?    When  we 
look  at  the  will,  the  intention  appears  to  me  to  be  the 
contrary,  I  am  not  now  saying  what  the  effect  of  the  words 
may  be,  and  whether  the  words  themselves  may  not  ex- 
clude females,  but  until  we  come  to  those  words  every  in- 
tention appears  to  be  to  the  contrary.    The  will,  it  must 
be  observed,  refers  to  the  circumstances  of  the  testator's 
family.     He  had  two  unmarried  brothers,  and  he  had 
six  sisters,  some  of  whom  were  married  and  some  were 
not    The  great  probability,  in  such  a  state  of  circnm- 
stances,  was,  both  the  brothers  being  unmarried,  that  at 
any  period  to  which  the  testator  might  limit  his  bequest, 
he  would  have  some  female  relation ;  and,  therefore,  if  he 
had  the  intention  of  excluding  them,  it  might  be  expected 
that  such  intention  would  be  very  clearly  and  precisely 
expressed  on  the  face  of  the  instrument.    Instead  of  this, 
we  find  what  appears  to  me  a  very  marked  intention  to 
avoid  any  reference  to  sex  in  the  whole  of  the  terms  of 
the  bequest.    Observe  what  the  words  of  the  bequest  over 
of  the  property  are  both  in  the  will  and  codicil    There  is 
no  reference  whatever  to  sex.   If  the  testator  had  intended 
to  exclude  females,  having  so  many  female  relations,  and 
having  referred  to  nephews  and  nieces,  one  would  certainly 
have  expected  to  find  it  in  some  shape  expressed;  bnt  in- 
stead of  that  there  is,  as  it  appears  to  me,  even  a  marked 
avoidance  of  it,  by  the  words,  first,  "  nearest  of  kin,"  and 
next, ''  inheritor."   Again,  in  the  will  there  are  the  words^ 
''  no  inheritor  to  be  put  in  possession."    And  then  again  a 
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very  remarkable  selection  of  words,  ^'until  the  party"  shall  issa 
Have  attained  the  age  of  twenty-one  years.  If  the  testator 
had  intended  to  choose  what  one  may  term  neutral  words, 
which  would  avoid  a  reference  to  either  sex  exclusively,  it  is 
difficult  to  imagine  any  course  he  could  have  taken  which  «<V"»«^- 
would  be  more  calculated  to  produce  that  effect.  You  would 
not  have  anticipated,  from  what  goes  before,  any  intention 
to  exclude  the  female  line.  There  is  beyond  that  a  point 
apon  the  direction  for  taking  the  name  of  Sayer,  which  I 
shall  more  particularly  refer  to  when  I  come  to  the  argu- 
ment of  the  parties,  who  say  that  the  claim  must  be 
through  a  continuous  line  of  males.  Looking  therefore 
through  the  whole  will,  and  finding  no  intention  to  ex- 
clude females  until  the  words  excluding  the  female  line 
are  arrived  at^  and  being  of  opinion  that  it  is  impossible 
to  say  that  the  words  "  in  the  male  line,"  whatever  may 
be  their  sense,  intend  the  same  as  '^  being  a  male,"  I  have 
no  difficulty  in  concluding  that  the  claim  of  the  sons  of 
the  sister  in  preference  to  the  aunt,  who  is  the  nearest  re- 
lation, cannot  be  sustained. 

The  next  claimant  is  Captain  Sayer,  whose  claim  is 
founded  on  his  descent  through  a  continuous  line  of 
males,  and  no  doubt  there  is  more  to  be  said  in  his  view 
of  the  case  upon  the  expression  "  in  the  male  line,"  than 
can  be  urged  on  the  part  of  the  two  sons  of  the  sister. 
His  case  was  entirely  rested  upon  the  effect  to  be  given 
to  the  words  male  line;  and  it  was  asked,  ^*  what  does  '  in 
the  male  line'  mean  more  or  less  than  '  in  a  line  of  males.'" 
"In  the  male  line"  and  "in  a  line  of  males"  are  synony- 
mous, it  was  said;  and  if  the  latter  words  had  been  used, 
there  would  be  little  doubt,  and  the  construction  to  be 
given  to  the  words  used  must  be  the  same. 

With  reference  to  this  argument,  I  do  not  think  it  is  al- 
VOL.  X.  D  D  H.  w. 
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186a  together  to  be  paned  over,  that  "  in  a  line  of  males" 
would  not  be  the  same  thing  as  "in  the  line  of  males."  If 
it  had  been  ''  in  a  line  of  males/'  you  could  hardly  suggest 
any  other  construction  than  that  it  must  be  continuous. 

'**^"*"^'  If  you  reduce  it  to  "  in  the  line/'  it  is  much  the  same  as  "  in 
the  male  line/'  and  the  question  still  remains  of  the  effect 
to  be  given  to  the  words,  looking  to  the  whole  will  The 
case  of  Oddte  ▼.  Wood/ard  (a)  was  cited  as  supporting  the 
claim  through  a  continuous  succession  of  males.  But  the 
words  in  that  case  were  ^^  male  lineal  descendant"  They 
pointed  out  the  descent,  and  pointed  out  male  descent 
One  of  the  observations  of  Lord  Eldon  was,  that  the  word 
lineal  must  either  be  surplusage,  or,  having  expressed  de- 
scent,  and  male  descent,  that  word  must  mean  something 
more,  which  would  be  a  continuous  line  of  males  (6).  Fur- 
ther than  that,  when  the  property  arrived  at  the  lineal 
male  descendant  it  was  settled  in  tail  male.  Now,  taking 
those  two  circumstances  together,  it  appears  to  me  there 
could  hardly  have  been  any  other  conclusion  on  that  will 
than  that^he  party  was  to  take  in  tail  male,  that  is  to  say, 
through  one  continuous  line  of  male  descent,  firom  the  tes- 
tator down  to  the  party  who  was  to  take,  and  from  him 
onwards  in  future.  We  find  in  the  will  now  before  me  no 
expression  equivalent  to  the  words  "male  descendant" 
We  find  indeed  the  word  descendant  in  the  codicil  used 
as  expressive  of  the  parties  who  were  to  take  after  the 
first  taker;  but  there  is  nothing  in  the  will  to  designate 
the  first  taker  equivalent  to  the  words  in  Thdhuaons 
will,  neither  is  there  any  thing  equivalent  to  the  words 
"  male  descent/'  nor  to  the  ultimate  descent  of  the  pro- 
perty in  tail  male.  In  the  absence  therefore  of  these 
points  of  similitude  between  the  two  cases,  I  have  to  ask 
myself  further,  whether  there  are  not  also  certain  provi- 
sions in  this  will  different  from  any  thing  to  be  found  in 

(a)  3  My.  &  Cr.  6S4.  (6)  Id.  618. 
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JMlusaon's  will,  and  leading  to  a  different  eonclusion.  I  1863. 
think  the  dause,  with  r^ard  to  assuming  the  surname  of 
Sayer  only,  is  one  of  considerable  consequence.  The  tes- 
tator directs  that  the  "  inheritor,"  as  he  has  termed  him 
or  her,  shall  assume  the  name  of  Sayer  only,  if  not  of  that  •^•'*'^'- 
surname  It  was  suggested,  and  it  is  true,  that  the  party 
may  be  descended  from  a  continuous  line  of  males, — ^neces- 
sarily in  a  line  of  ancestors  that  have  borne  at  some  time 
the  name  of  Sayer,  and  which  name  he  may  have  changed, 
80  that  he  may  possibly  bear  some  other  name.  A  case 
therefore  may  be  supposed,  in  which,  consistently  with 
the  interpretation  of  its  being  a  continuous  line  of  males, 
the  claimant  may  not  be  of  the  name  of  Sayer.  That, 
however,  is  not  the  first  and  obyious  construction  of  the 
testator's  intention.  It  suggests  a  circumstance  as  occur- 
ring to  his  mind,  which  does  not  appear  to  have  occurred 
in  his  fiunily.  If  any  one  of  his  immediate  ancestors  had 
appeared  to  have  changed  his  name,  it  might  have  raised 
&e  question  which  the  argxmient  suggests;  but  the  ob- 
vious and  immediate  construction  of  such  a  limitation  is, 
that  the  testator  had  in  view  the  possibility  that  some 
fanale  mi^t  become  the  inheritor,  and  in  that  case  he 
irished  her  to  take  the  surname  oi  Sayer. 

It  is  said,  however,  that  this  clause  occurred  in  Thdlue- 
9mCb  will,  and  that  the  Judges  did  not  attribute  any 
▼eight  to  it  (a);  but  that  is  not  so.  The  limitation  in 
TMBkiMon'e  will  was  this,  that  the  person  who  was  to  take 
should  use  the  name  of  ThMuseon  only, — a  perfectly  dif- 
ferent limitation.  The  testator  in  that  case  seems  to  have 
had  in  view  the  founding  of  a  family,  and  to  have  been 
proud  of  his  name:  He  might  have  thought  it  possible, 
that,  being  a  foreign  name,  and  great  marriages  being 
likely  to  be  contracted  by  those  to  whom  he  was  leaving 

(a)  3My.  &C)r.629,630. 
I)  D  2 
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1853.  80  large  a  provision,  those  who  originally  bore  his  name 
might  feel  disposed  to  change  it,  and  therefore  he  ssdd 
<<  whoever  takes  my  property  they  shall  use  the  name  of 
Thdlusson,''  He  assumes  that  they  have  that  name,  and 
Judgment,  ^jip^cts  that  that  name  alone  shall  be  used.  I  can  well 
understand  why  the  Judges  said  in  that  case,  that  that 
particular  clause  afforded  no  clue  to  the  construction. 
That  appears  to  me  to  be  extremely  different  from  the 
case  now  before  the  Court,  where  there  is  a  distinct  limit- 
ation, and  an  assumption  that  the  party  has  not  the  sur- 
name, with  a  direction  that  that  surname  shall  be  taken. 

It'  was  then  said,  that  the  arms  clause  was  also  a  strong 
indication  that  the  party  was  intended  to  take  in  the  male 
line  only,  by  a  continuous  descent  of  males;  and  that  it 
was  not  intended  that  any  females  should  take.  Upon 
this,  it  was  argued  that  the  party  was  not  directed  to  ap- 
ply for  arms,  but  was  to  bear  and  use  the  arms  which  the 
testator  at  any  time  might  have  granted  to  him:  and  that 
in  the  codicil,  after  the  testator  had  applied  for  and  had  ob- 
tained a  grant  of  arms,  he  bequeaths  his  patent  and  medal 
and  other  things  to  his  two  brothers,  who  were  his  execu- 
tors, and  directs  them  to  be  preserved,  to  descend  with 
the  painting  of  his  armorial  bearings  to  the  inheritor  here- 
after of  his  capital  property,  and  to  the  descendants  who 
might  firom  time  to  time  succeed  thereto, — ^intimating, 
therefore,  that  the  person  who  took  his  property  would 
probably  be  the  person  to  take  his  arms  under  that  grant; 
and  Coke  LitUetan  (a)  was  cited,  to  shew  that  a  female 
was  not  capable  of  bearing  or  inheriting  arms.  In  the 
passage  referred  to,  however,  Lord  Coke  says — ^that  which 
is  every  day's  practice  in  the  present  time,  that  females 
may  take  their  arms  ^'in  a  lozenge  or  under  a  cur- 
taine,''  and  their  husbands  "  may  impale  them,  or  quarter 

(a)  Co.  Litt.27.a.,  140.  b.  n.  (A). 
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them  with  their  own;''  and  I  think  it  is  too  much  to  as-  1353. 
sume,  that  all  these  niceties  of  the  law  of  arms  were  in  the 
testator's  contemplation,  whilst  the  common  practice  and 
every  day  usage  must  have  been  before  his  mind,  in  which 
he  would  have  seen  that  females  are  continually  bearing  ^^'^ir^^^ 
and  using  arms.  I  do  not  think,  therefore,  that  it  can  be 
successfully  contended,  that  the  females  were  altogether 
excluded,  or  that  there  was  an  intention  to  limit  the  pro- 
perty in  the  male  line  in  the  sense  thus  contended  for. 
Then,  if  we  look  to  the  patent,  we  find  the  grant  of  arms 
is  to  the  testator  himself,  and  his  descendants,  and  to  the 
descendants  of  his  father.  There  is  no  express  limitation 
to  males,  nor  is  there  any  expression  which  at  all  confines 
it  I  have  looked  at  it  with  the  view,  not  of  seeing  how 
far  it  supports  the  claim  of  the  Plaintiff,  but  how  far  it 
supports  the  claim  urged  by  the  Defendant,  Captain  Sayer^ 
and  I  do  not  find  anything  in  that  clause  which  assists 
the  construction  he  desires  to  have  placed  on  this  wilL 
Looking  through  the  whole  of  the  will,  although  the  words 
"in  a  line  of  males"  might  possibly,  if  there  had  been 
no  other  expression,  have  had  the  sense  contended  for,  I 
cannot  hold  *'  in  the  line  of  males"  to  mean  in  a  continuous 
line  of  males,  or  that  these  words  were  intended  to  exclude 
a  female  from  becoming  entitled. 

It  still  remains  to  be  seen,  whether  a  title  can  be  made 
on  behalf  of  Mrs.  Bradley.  Mrs.  Bradley  contends,  that 
she  is  the  nearest  of  kin, — ^that  s^e  is  in  the  line  of  males, 
—inasmuch  as  she  descends  from  the  testator's  father; 
and  the  question  upon  her  claim  is,  in  truth,  whether  a 
definite  sense  can  be  attached  to  the  gift  I  am  bound, 
as  I  have  said,  to  arrive  at  some  construction  in  preference 
to  deciding  for  an  intestacy;  and  if  the  only  other  inten- 
tions that  have  been  suggested  are,  in  the  judgment  of  the 
Court,  displaced,  then  much  of  the  alleged  uncertainty  is 
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1863.       removed;  and  unless  Mrs.  Bradley's  consimction  be  iire- 
"■"^^^     concileable  with  the  words,  it  must  prevail 

'         Now,  in  the  argument  for  Mrs.  Bradley^  I  think  there 

Judgment.  ^^  ^  \\iiXQ  discrepancy  between  the  opening  and  the  re- 
ply of  the  Solidtor-Oeneral  In  his  opening  he  contended 
it  to  be  in  effect  a  limitation  ex  parte  patema;  but  in  the 
reply,  in  answer  to  a  question  by  Mr.  MoU,  he  observed,  that 
he  should  not  contend  that  a  claimant  through  the  grand- 
mother on  the  father's  side  would  have  been  entitled 
to  take,  but  that  the  preference  would  be  in  a  longer 
line  of  males.  I  have  come  to  the  conclusion  that  the 
view  taken  by  the  SoUcitar^Cfeneral  in  his  o]>ening  was 
the  preferable  one ;  and  that  the  real  solution  of  the  ques- 
tion is,  that  the  parties  take  under  this  limitation,  and 
that  Mrs.  Bradley  takes  As  being  nearest  of  kin  ex  parte 
patem&. 

It  appears  to  me  that  the  testamentary  instrument,  and 
all  the  circumstances  of  the  family,  point  to  the  conclusion 
to  which  I  have  come.  The  testator  was  not  himself  mar- 
ried, nor  was  he  likely  to  marry,  for  he  makes  no  provi- 
sion for  any  child  in  his  will.  Mr.  Chandless  suggested, 
that,  if  he  had  married  and  had  had  a  child,  the  effect 
would  have  been  the  revocation  of  his  will;  but  it  maybe 
mentioned,  that  he  had  not  his  own  descendants  in  his 
contemplation,  having  made  no  provision  for  any  child  of 
his  own.  He  must,  therefore,  have  contemplated  a  deduc- 
tion of  relationship  in  some  way  or  other  through  the  as- 
cending lines.  If  it  had  stood  upon  the  will  alone,  it 
might  possibly,  I  will  not  say  how  effectually,  have  been 
argued,  that,  having  made  provision  for  his  brothers  and 
his  sisters,  and  the  last  survivor,  and  his  nephews  and 
nieces,  being  the  descendants  of  his  brothers  and  sisters; 
having  thus  exhausted  his  brothers  and  sisters  and  their 
immediate  descendants,  he  had  begun  to  contemplate  a 
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possible  line  of  descent  from  the  brother  on  the  one  side,        l^^- 
and  the  sister  on  the  other;  and  I  confess  this,  in  some  de- 
gree, gave  rise  to  a  difficulty  and  hesitation  in  my  mind 
The  difficulty  was,  whether  he  might  not  possibly  haye 
contemplated  a  descent  from  his  brothers  in  preference  to 
a  descent  fit>m  his  sisters.    He  had  pointed  to  two  lines 
of  descent,  to  possible  issue  of  his  brothers,  and  possible 
]»ae  of  his  sisters;  and,  although  it  would  not  be  strictly 
a  descent,  because  there  could  be  no  descent  from  brothers 
to  him,  still  it  might  possibly  have  been  what  was  passing 
in  the  testator's  mind.    When,  however,  we  come  to  the 
codicil,  I  think  it  is  rendered  perfectly  plain.    We  find 
that  he  no  longer  exhausts  his  brothers  or  his  sisters,  he 
no  longer  places  them  out  of  the  position  of  inheriting  the 
property  as  he  terms  it,  for  he  limits  a  period  of  twenty* 
one  years  after  his  own  decease,  at  the  end  of  which  period 
▼e  most  conceive  it  might  be  present  to  his  mind,  that,  by 
possibility,  a  brother  or  sister  might  be  living,  and  there 
was  no  intention  apparent  on  the  will  to  exclude  a  bro- 
ther or  a  sister  who  should  be  alive  at  that  period.    I  do 
not  foi^et  for  a  moment  the  direction  in  the  will  that  has 
been  pressed  on  the  Court,  that  the  person  who  takes  as 
inheritor  is  first  to  pay  the  interest  of  the  10,00M.  Three 
per  cent  Stock  to  the  survivor  of  his  brothers,  sisters,  ne- 
phews, and  nieces,  until  the  death  of  the  last  survivor. 
That  was  urged  as  a  ground  for  contending  that  he  could 
not  have  contemplated   the  possibility  of  a  brother  or 
a  sister  taking,  inasmuch  as  they  were  to  be  the  par- 
ties to  take,  and  yet  were  to  pay  the  interest  on  the 
10,000{.    There  is  one  obvious  answer  to  this  argument 
in  the  authorities,  which  have  decided,  that,  though  a  per- 
son is  named  as  tenant  for  life  of  the  fund  afterwards 
given  to  the  next  of  kin,  that  person  will  not,  therefore, 
be  deprived  of  his  share  as  one  of  the  next  of  kin.     But  I 
do  not  think  that  this  case  need  rest  upon  any  such  prin- 
ciple; I  think  it  may  rest  upon  the  words  themselves,  and 
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1853.  tt^  peculiar  position  of  the  10,000t  For,  observe  what  it 
was.  If  a  brother  or  sister  should  take  (which,  I  say,  un- 
der the  codicil  the  testator  must  have  thought  possible  J 
within  the  twenty-one  years,  the  interest  on  the  10,0001 
Judgment  y^Q^i^  hj^yg  ^o  be  paid,  not  only  to  the  brothers  and  sisters 
themselves  during  their  lives  and  the  lives  of  the  survivors 
(and,  of  course,  I  must  assume  here  that  all  the  brothers 
and  sisters  claiming  ex  parte  patem&  would  have  taken), 
but  also  to  the  nephews  and  nieces  up  to  the  death  of  the 
last  survivor  after  the  parties  had  so  taken.  It  was 
therefore  necessary,  that,  until  the  death  of  the  last  sur- 
viving nephew  and  niece,  to  keep  the  10,000Z.  totally  dis- 
tinct from  the  residue,  and  until  the  death  of  the  last 
survivor,  it  was  necessary  to  have  a  direction  for  the  pay- 
ment of  interest  upon  the  10,0002.  by  the  inheritor  of  the 
property;  and  although  the  testator  has  introduced  his 
brothers  and  sisters  as  being  the  first  takers,  I  appre- 
hend that  would  not  be  altogether  unreasonable.  He 
might  say  '^  I  intend,  when  you  take  possession  of  the  pro- 
perty, that  you  shall  not  immediately  hand  over  the  in- 
come of  the  10,0002.  to  your  nephews  and  nieces.  Yon 
will  still  hold  it  as  a  severed  thing  from  the  rest  of  the 
inheritance,  during  your  lives,  until  the  death  of  the  last 
survivor."'  It  might  also  go  in  different  shares.  The  sur- 
vivor of  the  sisters,  for  instance,  would  continue  to  receive 
as  a  separate  thing  the  income  of  the  1 0,0002.  So  again, 
with  regard  to  the  nephews.  Therefore  clearly  on  the 
face  of  the  will,  and  without  referring  to  the  class  of 
authorities  which  I  have  just  slightly  touched  on,  it  is 
plain  and  consistent  with  this  codicil,  that  the  testator 
should  mean  all  his  brothers  and  sisters  to  take,  and  at 
the  same  time  that  the  codicil  should  contain  the  limita- 
tion with  reference  to  the  peculiar  disposition  of  the 
dividends  on  the  10,0002. 

Are  there  not,  also,  other  arguments  which  favour  the 
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Tiew  that  I  am  now  considering,  and  which  support  the        1663. 
claim  of  Mrs.  Bradley  as  taking  ex  parte  patem&  and  not  ex        Bon 
parte  matem&?     There  is  this  remarkable  circumstance,      BaADtir. 
the  testator,  as  I  haye  said,  must  be  considered  as  haying 
a  certain  line  in  his  mind.    I  consider  that  a  point  which 
it  is  necessary  to  take  into  yiew;  but,  if  he  thought  his 
brothers  and  sisters  might  take,  as  under  the  codicil  they 
clearly  might,  then  the  only  line  in  yiew  would  be  the 
ascending  line,  which  would  become  a  bifurcated  line  im- 
mediately after  his  own  decease.    He  had  then  two  lines 
before  him:  the  line  on  the  father's  side,  and  that  on  the 
mother's  side,  and  (although  we,  perhaps,  sometimes  impute 
too  much  knowledge  of  law  to  testators,)  he  must  be  taken 
to  haye  known  so  much  of  the  law,  as  that,  on  his  death, 
there  would  in  fact  be  two  lines.    If,  then,  two  lines  are 
before  his  mind,  and  I  find  the  words  "  the  male  in  pre- 
ference to  the  female  line,"  the  question  is,  whether  it  is 
not  perfectly  consistent  with  ordinary  language  to  use 
those  words,  although  not  strictly  a  legal  form  of  expres- 
sion, instead  of  referring  to  the  two  lines  by  the  more  or- 
dinary words  of  "  my  father's  side "  and  "  my  mother's 
side."    Looking  to  the  succession  of  the  property — at  the 
necessity  of  its  being  traced  through  lines — at  the  circum- 
stance that  his  own  death  opens  the  two  lines  of  the 
father  and  mother — ^the  expression  of  male  line  would 
appear  to  be  used  to  designate  one  line  so  opened,  and  the 
expression  female  line,   to  designate  the  other  line  so 
opened.    Looking  to  the  whole  of  the  testator's  will,  there 
is  this  remarkable  circumstance:  that  you  do  not  find  any 
relation  of  the  mother  named; — ^the  codicil  mentioning 
by  name  seyeral  relations  of  the  father,  and  a  great  uncle* 
The  testator  seems  to  haye  looked  with  some  pride  to  his 
paternal  relatiyes.    There  is  also  this  remarkable  circum- 
stance with  reference  to  the  mother:  that,  in  the  epitaph 
which  he  has  directed  to  be  placed  over  his  tomb,  he  de- 
scribes himself  as  the  son  of  a  gentleman  of  the  name  of 
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I80d.  Bayer,  and  does  not  name  his  mother  in  that  last  record 
of  himself.  There  seems  to  be  a  total  absence  of  recogni* 
tion  of  the  maternal  branch,  which  is  not  usual  "where 
persons  designate  their  parentage;  and  the  will,  indeed, 
appears  carefully  to  omit  the  name  of  the  mother.  The 
Court,  at  this  moment,  does  not  know  her  name,  or  any 
of  her  relations.  We  find,  then,  this  fayourable  vieir 
taken  of  all  those  related  to  the  testator  on  the  father's 
side,  without  any  notice  of  his  relations  on  the  mother's 
side.  We  find  a  period  arriying,  at  which  he  must  have 
contemplated  that  his  brothers  and  sisters  might  take 
under  the  clause  as  to  the  residuary  gift — ^thus  necessarily 
looking  forward  to  the  course  of  title  which  would  then 
arise,  or,  in  the  event  of  their  being  all  dead,  to  the  coarse 
of  devolution  in  which  his  estate  would  proceed;  and  we 
find  him  arriving  at  a  moment  when  the  separation  of 
lines  would  take  place, — the  separation  by  passing  through 
the  male  line  qua  the  father,  and  the  female  line  qua  the 
mother. 

As  opposed  to  this  view  of  the  case,  I  have  to  consider 
the  argument  on  behalf  of  the  next  of  kin,  who,  in  the 
first  place,  take  advantage  of  the  various  views  suggested 
by  the  different  parties.    I  have  disposed  of  this  part  of 
their  argument,  by  holding  the  claim  of  Mrs.  Bradley  to  be 
superior,  in  point  of  construction,  to  that  of  any  of  the 
other  parties,  and  therefore  sufficient  to  displace  them. 
On  behalf  of  the  next  of  kin,  it  was  further  said,  that  it 
was  impossible  to  give  this  meaning  to  the  words,  as 
"  line  "  could  not  be  construed  to  mean  "  stirpes  "  or  root;  ^ 
and  therefore  the  male  line,  as  descended  from  the  male, 
was  not  the  construction  the  Court  could  adopt    I  con- 
ceive this  to  be  somewhat  hypercritical    I  do  not  think 
it  is  too  much  to  say,  that  the  testator  may  be  supposed  Ui 
have  his  mind  fixed  on  the  notion  of  descent;  and,  to  be 
speaking  of  the  male  line,  or  male  descent,  with  reference 
to  the  first  step  which  would  have  directed  the  channel 
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in  which  the  descent  was  ultimatelj  to  take  place;  and 
the  first  point  of  division  of  the  channek  is,  that  of  the 
dirision  into  male  and  female  lines. 

The  next  of  kin  should  have  the  benefit  of  the  sugges- 
tion made  bj  the  SoUcitar-Oeneral  in  his  reply,  on  the 
posaibilitj  of  excluding  the  grandmother  of  the  testator;-* 
that  constmctiony  no  doubt^  is  possible.  You  might  take 
in  a  line  derived  from  males  going  up  continuously  through 
a  series  of  males.  I  do  not  think  that  is  the  proper 
construction;  for,  I  think,  if  followed  out  in  detail,  it 
vould  lead  to  extreme  uncertainty — ^I  think  a  conclusion 
may  be  arrived  at  which  leads  to  no  uncertainty;  and, 
if  the  Court  can  arrive  at  such  a  construction,  both 
preferable  to  any  other  and  consistent  with  the  words  of 
the  will,  that  construction  must  be  adopted  instead  of  in- 
testacy. 

It  was  then  argued,  on  behalf  of  the  next  of  kin,  that 
the  person  contemplated  under  the  will  was  the  person 
who  would  come  in  after  the  death  of  the  brothers  and 
asters  and  all  their  descendants,  at  some  remote  distance 
of  time,  and  that  the  person  to  take  under  the  codicil 
most  be  supposed  to  be  the  same;  that  the  testator  must 
be  supposed,  when  using  the  same  words,  to  have  the  same 
persons  in  view  in  the  codicil  as  in  the  will  But  that 
cannot  be  so,  for  the  limitation  of  time  determines  every- 
thing in  this  case  as  to  the  party  who  is  to  take;  and  if 
the  testator  varies  the  time  by  the  codicil,  it  cannot  be 
concluded  that  he  has  the  same  persons  in  his  contempla* 
tion.  It  is  natural  to  suppose,  that  he  would  himself  think 
it  extremely  probable  that  the  persons  to  take  within  a 
limited  period  would  be  entirely  different  persons  firom 
those  to  take  at  a  more  remote  period. 

It  was  then  said,  that  the  words  throughout  were  in 
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1853.        the  singular  number,  and  that  the  testator  throughout  has 
intended  one  party  alone  to  take.    It  is,  to  a  certain  ex- 
tent, true,  that  the  party  to  take  is  referred  to  in  the 
singular  number.    "  The  nearest  of  kin  "  are,  in  this  view^ 
JudffmenL     ^mbiguous  words — they  may  be  plural  or  singular;  but 
the  word  "inheritor''  and  the  word  "party''  are  both  in 
the  singular  number.    At  the  same  time,  it  appears  to  me 
they  are  both  capable  of  being  taken,  in  the  view  of  the 
Court,  as  nouns  of  multitude,  applying  indefinitely  to 
classes  of  individuals,  by  no  means  necessarily  excluding 
more  than  one  party.    I  do  not  know  that  one  would 
need  authority  for  that  proposition;  but  the  case  o!Pyot 
▼.  Pyot  (which  I  have  before  alluded  to)  was  a  bequest 
in  much  more  expressive  singular  words;  it  was  to  the 
testator's  "nearest  relation"  of  the  name  of  Pyot  (a)^  and 
to  hx8  or  her  heirs  or  executors.     As  far  as  the  strict  sense 
went,  nothing  could  be  more  clear  than  an  intention  to 
limit  to  the  party  in  the  singular  number;  yet  Lord  Hardr 
widce,  in  commenting  upon  it,  says,   that  if  there  had 
been  a  necessity  to  take  the  devise  to  relate  to  a  single 
person,  there  would  be  that  uncertainty  which  was  con- 
tended for,  as  there  were  several  in  equal  degree  of  the 
name  of  Pyot;  but  he  did  not  take  it  so.    "  Relation,"  he 
says,  "  is  nomen  collectivum  as  much  as  heir  or  kindred. 
A  devise  to  A.  and  the  heir  male  of  his  body  is  an  estate 
tail  "(b).    He  adds,  "  I  admit  that  the  word  '  nearest  kin- 
dred' is  used  as  nomen  collectivum  oftener  than  the 
other,  there  being  no  plural  to  it  (although  I  have  seen  it 
used  in  the  plural  in  incorrect  writings);  in  common  par- 
lance, relation  in  the  singular  number  is  used  as  nomen 
collectivum,  in  the  same  sense  as  kindred;  and  no  diffi- 
culty arises  from  the  words  his  or  her  in  this  case  any 
more  than  where  the  word  heir  is  used  "(c).   I  have,  there- 
fore, Lord  Hardwicke's  opinion,  that  both  the  words  "  reJa- 

(a)  See  p.  397,  supra,  n.  (c).  (b)  1  Yes.  337.  (c)  Ibid. 
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tion''  and  ''heir"  would  be  a  sufficient  nomen  collectiTum 
to  let  in  the  whole  body  of  Pyots.  And,  in  the  same  way, 
bere,  I  think,  ''  nearest  of  kin  "  and  **  inheritor  "  must  be 
taken  to  be  sufficient  to  have  that  effect;  and  the  word 
"party  "  cannot  but  be  considered  as  one  equally  applicable 
to  that  state  of  circumstances. 

Seyend  of  the  arguments  I  have  already  mentioned  as 
tkose  of  the  different  claimants  under  the  will  were  also 
used  on  behalf  of  the  next  of  kin;  but,  at  the  same  time, 
their  counsel  pointed  out  other  passages,  to  shew  that 
those  arguments  could  not  prevail;  and  the  (3ourt,  there- 
fore, although  it  may  have  had  the  difficulty  of  dealing 
with  so  many  ingenious  suggestions,  has  also  had  the  ad* 
vantage  of  baring  all  those  different  aiguments  answered 
by  those  who  argued  for  the  next  of  kin,  and  whose  duty 
it  vas  to  find  a  satisfactory  answer  to  the  several  argu- 
ments of  the  claimants.    I  have  rested  the  conclusion  as 
to  the  singular  number  rather  upon  the  observations 
m  Pyot  V.  Pf/oty  than  upon  that  thrown  out  by  the  Solicir 
tor-Oeneral  in  reply,  in  which  he  pointed  out  the  distinc- 
tion in  the  arms  clause,  when  the  inheritor  was  to  take 
the  arms  with  the  various  differences;  because,  not  only 
do  I  think  that  too  slight  a  circumstance  to  rely  upon, 
but  I  think  it  is  sufficiently  answered  by  the  coat  of  arms 
ftnd  its  grant     Independently  of  the  different  houses, 
there  was  a  special  grant  of  a  peculiar  badge  of  honour  to 
the  testator  himself,  which  was  not  to  go  to  those  parties 
in  remainder.    He  had  an  opinion  of  his  own  services, 
and  considered  that  he  should  have  a  particular  mark  or 
badge  for  them,  which  should  not  go  to  his  descendants. 

Looking  at  the  whole  of  the  will,  I  come  to  this  result, 
that  there  is  no  ground  whatever  for  the  construction  that 
wonld  let  in  the  sons  of  the  sister  in  preference  to  the 
sister  herself;  that  there  is  nothing  in  the  will  including 
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1863.  the  words  '^  the  line  of  males,""  which  is  equivalent  to  say- 
ing "  exclusively  of  females."  I  think  that  view  is  not  ne- 
cessarily supported  by  the  use  of  the  expression  *'  line  of 
males;'"  and,  if  not  necessarily  supported,  I  think,  then, 
there  is  very  strong  evidence  on  the  face  of  the  will  to 
dispute  it,  in  the  two  circumstances  I  have  referred  to— - 
first,  the  careful  absence  of  any  words  indicating  the 
gender  of  the  party  to  take;  and,  secondly,  the  direction 
that  a  party,  if  not  of  his  name  (which  name  only  would 
naturally  have  descended  upon  a  male  through  the  testator's 
line  of  males),  shall  assume  that  name;  thirdly,  when  I 
arrive  at  the  conclusion  contended  for  by  Mrs.  Bro/dley  on 
this  point,  I  think  it  is  consistent  with  the  words,  and 
that  it  is  preferable  to  the  other  conclusion,  because  fe- 
males, as  it  appears  to  me,  were  intended  to  take,  and  not 
to  be  excluded ;  and  that  it  is  consistent  with  the  words,  be- 
cause the  line  of  males,  instead  of  the  line  of  females,  would 
be  accurately  ascertained  at  the  death  of  the  testator,  when 
the  time  for  dividing  the  inheritance  into  two  lines  would 
arise,  and  there  would  be  the  father's  and  the  mother's 
line  to  be  considered.  We  have,  moreover,  circumstances 
strongly  indicative  of  an  intention  to  exclude  evoy  one 
on  the  part  of  the  mother,  and  an  indication  of  fiivour, 
r^iard,  and  esteem  for  aU  connected  with  the  fSftther. 

I  think,  therefore,  that  I  am  bound  to  pronounce  in 
fSEivour  of  the  testator's  nearest  relation  ex  parte  paiemd, 
as  being  one  which  is  consistent,  and  the  most  consistent, 
with  the  testator's  will 
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BURT  V.  STURT.  Jan.  26M  & 

27M. 
A  SPECIAL  case,  on  the  will  of  Stephen  Burt,  dated  in  After  icTena 

^___  ,.-  .  1^  ••        de?iiei  and  b«- 

1825,  whereby,  after  a  devise  of  certain  real  estate,  and  a  qnetuofrcai 
bequest  of  a  sum  of  2000t  to  his  son  WiUiam  Burt,  and  S2^^;j^*o? 
bequeathing  the  stock  on  his  farms  and  other  property  nion<7j»ndiifo 

^  o  r     r       J    annuiues,  to  the 

between  his  two  sons  Ayne  and  Oeorge,  and  also  bequeath-  seven  Mm  and 
ing  to  Ayne  lOOOl,  and  to  George  2000/.,  he  gave  the  re-  thr^teiutor, 
ridue  of  his  estate  and  effects  to  trustees,  upon  trust  to  "^^^'^^C 
pay  his  debts,  fiineral  and  testamentary  expenses,  and  ^  **>«  wrpiua 
legacies,  and  invest  the  remainder  on  government  or  real  reaidue  to  be  . 
securities;  and  to  pay  to  his  son  Stephen  an  annuity  of  bOL  ^^^  the  liret 
for  his  life;  to  his  daughter  iSaroA  the  interest  and  pro-  Sw^iIJd^tho"' 
ceeds  of  3000/.  sterling  during  her  life,  and  in  case  of  her  Hfe  of  the  long- 
marriage  to  her  husband  for  his  life,  with  remainder  to  them;aod,after 
her  children  then  living,  but  if  she  should  have  no  child,  ^*  ^^^htot  of 
or  none  which  should  attain  twenty-one,  the  3000/.  to  be-  **"«.?»  *^*  ^ 

,  retidnarj  e^ 

come  part  of  the  residue;  to  his  daughter  i77tia&^,  the  tate  should  be 
wife  of  Peter  Oraham,  an  annuity  of  lOOi  for  her  life,  aUhUgmd?^ 
and  after  her  decease  to  pay  the  interest  of  20001  Con-  fL^^?^ 


sols  for  the  maintenance  of  her  two  children,  and  to  eqnaUj;  and  if 
transfer  the  same  to  them  at  twenty-one,  but  if  they  both  to  mch  oni^^ 
ahoold  die  under  twenty-one  the  2000/L  Consols  to  become  ^^  tbitjln. 
part  of  the  residue;  to  his  daughter  Jane,  the  wife  of  J^^^^J,^' 
Edward  Porter,  an  annuity  of  50/.  for  her  life,  for  her  eomdaUon 
separate  use,  and  after  her  decease  the  sum  of  10002L  edto^nuMthe 
Consols  to  be  equally  divided  between  her  children  then  ^^  cww'^f 
liTinir,  and  if  they  should  die  under  twenty-one  the  same  "jrofthefint 

taken,  but  was 

to  become  part  of  the  residue.  The  testator  then  pro-  a  chance  limit- 
ation to  whom- 
soerer  might  be 
the  nrming  grandchild  at  the  death  of  seven!  persons,  including  nncles  and  annts  of  the  grandchild, 
vitk  vhoie  bowfitSv  nnder  the  will,  the  gift  to  the  grandchild  had  no  direct  connection, — the  case 
^  not  fidl  within  tiie  exception  contained  in  the  second  section  of  the  TTkellm$om  Act,  which  en- 
ables prorision  to  be  made  for  raising  portions  for  anj  child  or  children  of  any  person  taking  an  in- 
terest under  the  oonTeyance,  settlement  or  dcTise;  and  that  the  direction  for  accumulation  beyond 
^  period  of  twenty-one  years  after  the  death  of  the  testator  was  therefore  null  and  yoid. 
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ceeded,  "  And  it  is  also  mj  will  and  desire,  that  my  said 
trustees  shall  and  do  invest  all  the  surplus  of  the  interest 
and  proceeds  of  my  residuary  effects,  from  time  to  time  as 
the  same  shall  become  due  and  payable,  in  accumulation 
of  a  capital,  in  government  or  real  securities,  during  the 
lives  of  my  said  children,  and  the  life  of  the  longest 
liver  of  them ;  and  from  and  immediately  after  the  death 
of  the  survivor  of  my  said  children,  then  it  is  my  will 
and  desire,  that  all  and  singular  my  residuary  estates  and 
effects,  and  the  interest  and  proceeds  thereof,  and  of  eveiy 
part  thereof,  be  equally  divided  between  and  amongst  all 
my  grandchildren,  if  more  than  one,  share  and  share 
alike,  which  shall  be  then  living  at  the  time  of  the  d^ath 
of  the  survivor  of  my  said  children,  and  if  but  one 
grandchild,  then  to  such  only  grandchild,  his  or  her  heirs, 
executors,  and  administrators." 

The  case  stated  that  the  period  of  twenty-one  years 
from  the  death  of  the  testator  expired  on  the  19th  of  De- 
cember, 1848;  and  that  the  clear  residuary  estate  of  the 
testator,  including  the  accumulations  up  to  that  time, 
consisted  of  7773/.  Be.  5(2.,  and  12,8562.  I8s.  Consols,  and  a 
leasehold  estate.  The  testator  left  his  children,  fFtUiam, 
Ayney  Sarahy  Elizabeth,  Oeorge  and  Jane,  who  were  le- 
gitimate, and  Stephen,  who  was  illegitimate,  all  of  whom 
were  named  in  his  will,  him  surviving.  The  principal 
question  in  the  case  was:  Whether,  under  the  direction  in 
the  will  for  accumulating  the  surplus  interest  and  proceeds 
of  his  residuary  estate  for  the  benefit  of  his  grandchildren, 
such  accumulation  could  be  legally  made  for  any  and 
what  period  subsequent  to  the  expiration  of  twenty-one 
years  after  the  said  testator's  decease,  and,  if  not,  to  whom 
such  excess  of  accumulation  and  surplus  interest  and  pro- 
ceeds, which  accrued  after  the  expiration  of  the  said 
twenty-one  years,  belonged. 
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Mr.  Baay  and  Mr.  Smythe  for  the  Plaintiffs,  five  of  the        la^a 
Intimate  children  of  the  testator;  and  Mr.  W.  M.  James 
for  the  son,  and  for  the  administratrix  of  JwMt  a  deceased 
daughter,  who  was  also  the  legatee  and  executrix  of  the 
deceased  husband  of  Jane, 

Mr.  FoOeU  and  Mr.  Freding  for  the  Defendants,  the 
grandchildren  of  the  testator,  and  also  for  the  executors. 

The  arjjraments  are  all  noticed  in  the  judgment  The 
following  cases  were  cited  and  commented  on  with  refer* 
ence  to  the  construction  of  the  Thdluuan  Act  (a) : — Eyre  ▼. 
Marsden(b)y  Bourne  y.BwkUm{c\  EJboume  ▼.  Oood(d), 
Jones  ▼.  Magg8(e\  Lard  Barrington  ▼.  LiddM  (/),  Mor- 
gan ▼.  Morgan  (g\  Freemantle  v.  Beck  (A),  Middleion  ▼. 
Losh  {%),  Shaw  t.  Rhodes  {k\  Beech  ▼.  Lord  St  Vincent  ([). 


Vicb-Chakcbllob  : — 

The  only  point  in  this  case  that  remained  to  be  decided  Jan.  ^ik, 
was  with  reference  to  the  direction  for  accumulation  con-  judgment, 
tamed  in  the  testator's  will,  bj  which  in  effect  he  directed 
the  residue  of  his  property  to  be  accumulated  during  the 
Uycs  of  the  whole  of  his  ''said  children,"  haying  named 
several  persons  in  his  will  (including  an  illegitimate  child 
whom  he  designated  as  his  son),  and  during  the  life  of  the 
longest  liver  of  them,  and  at  the  termination  of  that  period 

(a)  39  &  40  Geo.  3,  &  98.  and  see  next  caae^  infra,  p.4S9. 

(h)  4  My.  &  Cr.  831;  i&  C,  8  (ff)  80  L.  J.,  Ghana,  109. 

Keen,  664.  (A)  5  Yes.  85. 

(e)  8  Sim.,  N.  a,  91.  (»)  1  &  &  G.  61. 

(<0  U  Sim.  166.  (i)  1  Mj.  &  Cr.  135;   S.  C^ 

(e)  9  Hare,  606.  Mvansv. BtUiery  6  a.  &  F.  1 14. 

(/)  2  l>e  G.,  Mac.  &  G.  480;  (Q  14  Jur.  731. 

VOL  X.                                              E  B  H.  W. 
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1868.  to  be  divided  amongst  all  his  grandchildren,  if  more  than 
one,  equally,  and  if  but  one  living,  then  to  that  onlygrand- 
ohUd. 


"*™***'  I  wished  to  take  some  little  time  to  consider  my  judg- 
ment, because  the  late  case  of  Lord  Barrington  v.  Lidr 
dell  (a)  has  thrown  considerable  light  upon  the  construc- 
tion of  the  Thdhisson  Act^  and  I  was  desirous  carefully  to 
abstain  from  deciding  anjrthing  in  this  case  which  could 
appear  in  any  way  inconsistent  with  the  decision  in  Lord 
Barrington  v.  LiddelL  Before  the  decision  in  that  case  a 
good  deal  of  difficulty  had  arisen  upon  several  parts  of  the 
provisions  of  the  2nd  section  of  the  TheUusson  Act,  as  to 
how  far  the  exceptions  specified  in  that  Act  with  reference 
to  accumulations  were  applicable  to  particular  cases  sup- 
posed to  come  within  the  cases  enumerated  in  that  section. 
As  regards  the  particular  subject  of  portions,  the  difficul- 
ties were,  first,  as  to  what  was  a  portion ;  and  secondly, 
who  was  to  be  admitted  to  be  a  person  taking  an  interest 
or  benefit  imder  the  devise,  which  is  a  part  of  the  qualifi- 
cation imposed  by  the  2nd  section  upon  any  gift  for  the 
purpose  of  raising  portions  for  children  of  parties  other 
than  the  settlor  or  of  the  devisor  himself. 

With  regard  to  the  first  question, — ^what  should  be 
considered  a  portion,  several  cases  have  been  decided. 
That  of  Eyre  v.  Mareden  (6)  is  not  perhaps  a  distinct  de- 
cision on  this  point,  because  the  decision  in  that  case 
rested  on  another  point,  which,  I  apprehend,  was  quite 
sufficient  to  support  it,  namely,  that  among  the  parties  in 
the  class  to  be  benefited  were  to  be  found  the  children  of 
persons  who  took  no  interest  whatever  under  the  prior 
limitations  of  the  will;  but  still  there  is  a  strong  expres- 

(a)  2  De  G.,  Mac.&  G.  480.    (6)  4  My.  &  Or.  331;  S.  O,  2  Keen,5(>4. 
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sion  of  opinion  by  Lord  LangdcUe  (a)  with  reference!  to  i8dd. 
whether  or  not^  gift  of  that  peculiar  character  which  ex- 
isted in  Eyr6  v.  Marsden  could  be  considered  a  portion, 
the  gift  there  being  a  gift  of  the  residue  of  the  testator's 
estate  directed  to  be  accumulated  in  the  manner  there  •'^*'**«»^- 
described,  after  he  had  given  certain  partial  interests  to 
several  parties  whose  children  were  provided  for  in  the 
ultimate  disposition  of  the  accumulation.  Although  Lord 
Langdale  adverts  to  the  circumstance,  that  in  that  clause 
are  contained  parties  whose  parents  took  no  provision 
whatever,  and  therefore,  that,  the  whole  gift  being  to  a 
class,  and  it  being  impossible  to  ascertain  what  division 
the  testator  would  have  made  if  he  had  been  aware  of 
the  event,  the  whole  gift  must  fail;  yet  he  also  adverted 
to  the  circumstance  of  its  being  a  gift  of  the  residue 
in  this  form,  namely,  not  for  the  purpose  of  raising  a 
specific  portion  out  of  any  given  fund,  but  being  in  truth 
clearly  a  direction  for  the  accumulation  of  the  fund  itself, 
in  order  that  the  accumulated  and  aggregate  fund  so  in- 
creased might  go  over  to  the  parties  for  whom  it  was  ori- 
ginally destined.  It  was  not,  therefore,  as  he  conceived, 
m  any  sense  a  portion  under  the  Act,  by  which  term 
Lord  Langdale  appears  to  have  considered,  as  I  under- 
stand his  judgment,  a  sum  directed  to  be  raised  by  means 
of  accumulation  out  of  some  other  fund,  rather  than  a 
gift  of  the  fund  itself  augmented  by  the  accumulations. 
Besides  the  case  of  Eyre  V.  Marsden  there  were  the  two 
cases  which  have  been  referred  to.  Bourne  v.  Buckton  (6), 
before  the  Vice- Chancellor  Kinderdey,  and  Morgcm  v. 
Morgan  (c)  before  the  Lord  Justice  Knight  Bruce  when 
Vice-Chancellor,  the  judgments  in  which,  although  not 
turning  on  a  residuary  gift,  were  founded  upon  the  fact 


(a)  2  Keen,  578. 
(6)  2  Sim.,  N.  S.,  91.  (c)  20  L.  J.,  Chanc.  109. 

B  K  2  . 
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1853.  of  the  accumulated  fund  not  being,  in  the  view  of  those 
learned  Judges,  a  portion  under  the  Act;  shewing,  there- 
fore, that  each  of  those  learned  Judges  thought  it  not 
sufficient  to  give  a  life  interest,  or  indeed  any  interest  to 
jMdjfwtmu  ^  parent  under  the  will,  and  then  to  make  a  gift  to  a  child, 
directing  that  gift  to  be  accumulated,  and  the  whole  pro- 
duce to  be  handed  over  at  a  given  time;  but,  that  it  was 
necessary  there  should  be  something  which  would  bring  the 
gift  within  the  definition  of  portions  under  the  Act 

The  second  question  that  arose  related  to  the  peison 
*'  taking  an  interest  under  the  devise,'^  and  that  was  the 
point  which  arose  before  the  Lord  Chancellor  in  Lord  Bar- 
ringUm  v.  LiddeU.  It  had  been  contended, — ^I  think  it 
never  had  been  decided,  but  it  had  been  contended,  and  the 
doctrine  had  been  acquiesced  in,  certainly,  as  far  as  one 
can  judge  from  the  dicta  contained  in  the  books,  by  several 
eminent  Judges,  that  the  interest  under  the  devise  must  be 
an  interest  in  the  particular  property  which  was  disposed 
of  and  directed  to  be  accumulated  When  the  case  of 
Lord  Barrington  v.  LiddeU  came  before  Lord  St  Leo- 
nards (a),  he  examined  all  the  cases,  and  found  there  was 
no  authority  for  that  proposition,  and  that  the  case  before 
him  was,  in  fact,  substantially  new.  That  case,  with  re- 
ference to  the  gift  being  a  portion,  was  an  extremely  clear 
case.  It  was  essentially  within  the  spirit  of  the  Act,  and 
the  only  contest  was,  whether  you  could  bring  it  strictly 
within  the  letter,  with  reference  to  the  parties  claiming 
being  children  of  parties  interested  under  the  devise.  No. 
thing  could  be  more  within  the  spirit  of  the  Act;  for  this 
reason,  there  was  a  large  family  estate  belonging  to  the 
family  of  Lord  Barrington,  which  was  chained  by  a  pre- 
vious settlement  with  a  large  sum  in  the  way  of  portions, 

(a)  2  De  G.,  Mac.  &  G.  480. 
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a  80111, 1  think,  of  40,0001  The  Bishop  of  Durham^  by  his  1863. 
vill,  gave  alarge  sum  toJjoTiBarrtngtofi  to  bmld  a  house 
upon  the  settled  estate,  and  then  directed  that  a  sum  of 
ISflOOL  should  be  set  apart,  and  be  accumulated  for  a 
given  period,  which,  unless  within  the  exception  in  the  •'**"»«t 
Act,  would  exceed  the  period  which  the  Act  prescribes; 
and  he  ordered  those  accumulations  to  be  applied  towards 
paying  off  the  portions,  that  is  to  say,  the  40,0001  originally 
cfaaiged  on  the  settled  estate.  It  was,  therefore,  as  plain 
as  possible,  that  the  object  of  the  testator  was  to  raise  por- 
tions for  the  children  of  Lord  Banrington.  If  it  could 
have  been  held  in  that  case,  that  the  gift  was  not  within 
the  proyisions  of  the  ThMuMon  Act,  it  would  have  been 
one  of  the  hardest  cases  that  could  have  been  imagined. 
Lord  8L  Leonards  held,  that,  as  to  its  being  an  accumula- 
tion for  raising  portions,  there  could  not  be  a  question, 
the  only  question  was,  whether  they  were  the  portions  of  . 
the  children  of  a  party  taking  an  interest  under  the  set- 
tlement or  devise.  Lord  St  Leonards  held  it  was  quite 
sufficient,  that  the  party  took  an  interest  under  the  will 
in  other  property,  and  that  the  ThMusson  Act  was  not  to 
be  so  limited  as  to  be  confined  to  the  persons  taking  a  spe- 
cial interest  in  the  subject-matter  of  the  property  devised 
for  accumulation.  That  was  the  sole  point  decided.  In 
the  course  of  that  inquiry,  no  doubt  various  cases  were  re- 
viewed by  Lord  8L  Leonards^  and  he  threw  out  observi^ 
tions  as  to  doubts  which  had  suggested  themselves  in  his 
own  mind,  with  regard  to  the  decision  in  Eyre  v.  Mars- 
den^  unless  it  could  be  supported,  which  he  thought  it 
could,  from  the  circumstance  of  there  being  a  gift  to  a  per- 
son whose  parent  took  no  interest  whatever  under  the  de- 
vise. But,  I  must  say  this,  that  the  case  of  Eyre  v.  Mars- 
den^  as  to  the  question  whether  or  not  it  was  the  case  of  a 
portion,  was  not  in  any  way  brought  distinctly  before  the 
attention  of  the  Court  in  the  argument  of  the  case  oiLord 


JudffmfinU 
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J8g3,  Barrwiffton  y.  LiddeU:  it  formed  no  part  of  the  argument 
I  do  not  observe  that  Lord  SL  Leonards  in  any  way  refers 
in  detail  to  the  circumstances  of  that  case,  or  to  the  cir- 
cumstances of  the  case  of  Morgan  v.  Morgan  (a).  The 
only  point  in  Morgan  v.  Morgan  before  him  was,  whether 
or  not  a  specific  gift  of  a  legacy  to  A.,  and  then  the  accu- 
mulation of  a  totally  different  fund,  would  make  it  an  ex- 
ception within  the  Act?  whether  or  not  the  fact  of  a  pa- 
rent taking  a  gift  of  a  separate  thing, — not  of  the  fund  it- 
self,— ^would  make  it  the  case  of  a  child  of  a  parent  taking 
an  interest  under  the  devise?  That  is  the  sole  point  that 
was  brought  to  his  attention  in  each  of  those  cases,  and^ 
though  he  entertained  some  doubt  in  Eyre  v.  Maraden  on 
the  main  point,  he  ends  his  judgment,  by  saying,  in  effect, 
that  he  does  not  touch  any  of  those  cases  which  proceed 
upon  the  question,  whether  it  was  portion  or  no  portion. 
I  do  not,  therefore,  think  that  any  distinct  conclusion  can 
be  deduced  from  the  judgment  in  Lord  BarringUm  v. 
LiddeU^  of  disapprobation  on  the  part  of  Lord  SL  Leo- 
nardsy  of  the  cases  decided  on  the  ground  of  the  accumu- 
lation not  being  in  itself  directed  towards  paying  off  a 
portion. 

Now,  certainly,  on  looking  at  the  case  of  Syre  v.  Mars- 
den,  and  at  this  case,  it  is  evident  that  this  case  is  very 
much  the  stronger  of  the  two,  in  this  sense,  that,  in  Eyre 
V.  Marsden,  the  property  was  directed  to  be  distributed,  at 
the  death  of  the  survivor  of  the  parties  taking  an  interest^ 
among  all  the  grandchildren  of  the  testator  living  at  his 
own  decease.  There  was  a  distinct  provision  in  favour  of 
all  his  grandchildren,  that  is,  for  the  children  of  all  the 
parties  to  whom  he  had  given  previous  interests.  There 
were  certain  gifts  over,  which  might  have  affected  or  varied 

(a)  20  L.  J.,  Chanc,  100, 491. 
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that  ptOTision;  bnt,  there  oertaiiily  ^>peBred  a  plain  and        isfts. 
digtinct  intention  in  the  mind  of  the  testator,  to  provide 
for  all  his  granddiildren  living  at  his  death,  who  wonld  be 
the  children  of  the  several  parties  to  take. 

Whatever  be  the  strict  sense  to  be  given  to  the  word 
''portion/'  which  I  confess  it  is  not  very  easy  to  define, 
jet  it  appears  to  me,  that  there  are  cases  on  the  one  side 
and  on  the  other,  which  are  so  plain  and  clear,  that  one 
can  have  no  v^y  great  difficulty  in  deciding  which  is,  or 
which  is  not,  the  case  of  a  portion.  I  think,  in  Lord 
Barringkm  v.  LiddeU,  it  was  a  very  clear  case  of  a  por^ 
tion;  and  in  this  case  I  confess  it  appears  to  me  to  be  as 
dear  that  it  is  not  a  portion.  There  may  be  intermediate 
cases  of  difficulty  suggested,  but  I  do  not  think,  that,  in 
this  particular  case,  I  am  required  to  resort  to  any  great 
I       niceness  of  distinction. 

The  circumstances  under  which  the  ThMusson  Act  was 
passed  are  well  known.  The  will  of  Mr.  TheUu89<m,  per^ 
haps,  did  not  exactly  do  that  which  it  has  been  argued  is 
the  very  thing  to  be  prevented  in  this  case;  for  I  am  not 
clear  there  were  gifts  in  that  will  to  all  the  parents  of 
grandchildren  of  the  testator.  I  have  not  seen  the  will  so 
fully  set  forth,  as  to  shew  that  there  were.  The  acheme  of 
tiiat  will  was  to  prevent  any  distribution  until  the  death 
of  the  last  survivor  of  all  his  own  children  and  grand- 
children, or  other  descendants  bom  during  his  own  life- 
time, and  then  the  property  was  to  go,  in  one  accumulated 
fimd,  among  the  descendants  of  his  three  sons.  It  is  quite 
obvious,  however,  that,  if  the  construction  contended  for 
in  this  will  be  correct,  and  this  is  to  be  treated  as  a  por- 
tion for  children,  then,  if  the  statute  had  been  passed 
before  Mr.  Thdluaaon's  death,  he  might  have  directed  his 
trustees  to  pay  100{.  a  year  to  all  those  parties  to  whom 
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Whether  b J 
the  ftatate  it  ii 
not  meant  to 
protect  aocomn- 
Utions  for  por- 
tion! to  be  paid 
ont  of  the  fond 
BO  aocomnUted, 
and  not  out  of 
the  whole  fund, 


in  his  will  he  had  given  nothing,  and  then  might  have 
gone  on  and  directed  the  accumnlation  in  exactly  the 
same  way  he  had  directed  it  before.  Now,  I  apprehend 
the  exception  in  the  2nd  section  of  the  statute  cannot 
have  been  intended  to  let  in  a  case  of  that  description, 
and  that  it  must  be  what  the  words  express^  a  proTision 
for  raising  portions  ''  for  any  child  or  children  of  a  person 
taking  an  interest  under  such  conveyance,  settlement,  or 
devise.''  Let  us  see  in  this  case  how  far  it  can  possibly  be 
predicated  of  the  disposition  made  by  this  testator,  that 
that  has  been  the  object  and  purpose  of  his  wilL  He  gives 
certain  interests  of  a  very  varied  description  to  his  differ- 
ent children;  and,  what  is  not  otherwise  than  remarkable 
with  reference  to  this  point,  is,  that,  with  regard  to  some 
of  the  children,  he  expressly  limits  over  the  interest  of 
particular  sums  given  to  them  to  their  children.  In  that 
sense  he  strictly  gives  portions  to  his  grandchildren.  To 
some  of  his  daughters  he  gives  20002.,  to  others  3000L, 
and  he  gives  the  remainder  to  their  children ;  and,  having 
done  that,  he  directs,  not  that  the  interest  of  the  residue 
shall  be  accumulated  for  the  purpose  of  paying  portions 
out  of  the  sum  so  accumulated,  which,  I  am  inclined  to 
think,  as  Lord  Langdaie  observed  in  Eyre  v.  Marsden, 
would  be  the  more  correct  view  of  the  meaning  of  the  sta- 
tute; but,  he  directs  that  the  whole  fund  shall  go  on  ac- 
cumulating until  the  death  of  all  his  children,  in  order 
that  it  may  go  in  a  larger  mass  to  the  grandchildren.  It 
is  not  a  gift  out  of  the  accumulations  of  some  particular 
fund,  by  way  of  portion  or  provision  for  the  particular  par- 
ties taking, — ^for  the  benefit  of  the  issue  of  any  one  child; 
but  the  provision  is,  that  the  whole  fund  shall  be  accumu- 
lated until  after  the  death  of  all  his  children,  and  then 
shall  be  allotted  out  amongst  those  grandchildren  who 
may  happen  to  be  surviving  at  the  death  of  the  last  sur- 
vivor of  all  his  children.    How  can  that  in  any  sense  be 
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said  to  be  a  proYiflion  {or  raising  portions  for  the  children  1863. 
of  a  person  benefited?  Possibly,  it  may  be  said,  that  they 
are  literally  provisions  for  children,  and  that  whateTcr 
child  shall  ultimately  take,  must  be  the  child  of  some  per- 
flon  who  has  taken  a  prerions  benefit  That  certainly  •'•'^^■•'^ 
must  be  sa  But,  instead  of  being  in  the  shape  of  provid- 
ing for  the  portion  of  any  given  child,  it  is  a  gift  to  the 
testator's  grandchildren,  who  may  happen,  by  accident,  to 
sornve,  not  only  their  parents,  bat  their  ancles  and  aants, 
persons  with  whom,  and  with  whose  interests  ander  the 
will,  they  have  no  previous  connection.  Those  grand- 
children are  to  take,  and  none  others.  That  is  simply 
a  scheme  of  the  testator,  for  the  purpose  of  accumulating 
his  own  property  into  one  mass,  and  handing  it  over,  in 
that  mass,  at  the  remote  period  of  the  death  of  the  sur- 
nvor  of  a  number  of  persons  whom  he  has  mentioned,  to 
two  or  three,  or  possibly  one  favoured  individual  It  does 
not  seem  to  me,  that,  in  any  sense,  or  upon  any  rational 
construction  of  the  words,  I  can  call  that  mode  of  disposi- 
tion the  "  raising  of  a  portion''  for  his  children ;  in  truth, 
it  is  only  the  Thdlusaan  scheme,  arranged  in  this  somewhat 
less  complicated  and  less  extensive  shape.  If  I  were  to 
hold  this  to  be  a  portion  for  children,  it  seems  to  me  the 
result  would  be,  that  when  any  person  is  minded  to  make 
a  will  exactly  like  that  of  Mr.  ThiUussony  he  may  select  as 
many  lives  as  he  pleases,  twenty  or  fifty  lives,  and  he  may 
divide  some  200L  or  300L  a  year  among  all  these  fifty  peiv 
sons,  and  then  give  the  accumulations  of  his  estate  to  the 
child  or  children  of  some  one  of  those  persons  who  may  be 
living  at  the  death  of  the  last  survivor  of  those  lives.  You 
have  there  the  very  mischief  contemplated  by  the  statute. 
The  very  object  which  the  statute  was  levelled  at  would  be 
thus  attained  in  the  simplest  possible  manner;  and  I  will 
not  say  in  evasion,  but,  as  I  think,  in  complete  contradic- 
tion to  the  words  of  this  exception ;  for,  it  appears  to  me. 
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1653.  that  whatever  exact  definition  we  are  to  give  to  the  word 
portion,  I  can  safely  say  it  does  not  mean  this ;  it  does  not 
mean  the  handing  over  of  a  given  fund  to  a  person  who 
shall  by  chance  be  the  surviving  child  from  a  numerous 
Judgments  class  of  persons,  who  have  a  very  limited  interest  given  to 
them  in  the  first  part  of  the  will.  Whatever  sense  may  be 
attributed  to  the  word  portion,  that  cannot  be  its  meaning. 

The  case  before  the  Vice-chancellor  Stuart,  MiddleUm 
V.  Lo8h{a),  is  not  at  all  similar  to  thi&  The  case  before 
Vice-Chancellor  Stuati  does,  I  think,  seem  in  opposition  to 
Syre  v.  Mcvrsden,  In  that  case  there  was  no  fund  raised  out 
of  the  accumulations  of  another  fund  for  the  purpose  of 
making  provisions  for  parties,  and  then  the  fund  passed 
over,  subject  to  the  direction  for  accumulation ;  but  it  is  the 
fund  itself  that  is  accumulated.  So  far,  that  case  is  in  op- 
position to  Eyre  r.Maraden;  because,  in  Eyre  v.  Marsden^ 
Lord  Langdale  seems  to  have  been  of  opinion,  that,  where 
the  fund  itself  was  the  thing  to  be  accumulated,  that  was 
not  within  the  provision  for  raising  portions  out  of  and  by 
means  of  the  accumulation  of  a  fund  In  the  case  before 
Vice-chancellor  Stuart^  there  was  a  limitation  of  BOfiOOLy 
in  which  an  interest  was  given  to  a  parent,  and  subject  to 
that  an  accumulation  was  directed,  and  the  whole  fund 
was  to  be  handed  over  to  the  children  in  one  accumulated 
form;  but  it  is  not  by  any  means  a  case  similar  to  this 
will.  The  whole  fund  was  given  to  the  children  of  the 
party  who  was  the  first  taker.  It  was  not  an  unlimited 
rambling  disposition  selecting  the  children  who  might  be 
living  at  the  death  of  the  survivor  of  a  number  of  persons^ 
wholly  irrespective  of  the  parents'  interest,  which  is  the 
case  here.  It  was  not,  as  it  appears  to  me,  in  any  shape 
a  scheme  or  devise  for  accumulating  the  property,  but 

(a)  1  a  &  G.  61. 
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r^7  »  boii&  fide  intention  to  benefit  the  children  of  the 
purticolar  parent  whom  he  had  benefited  I  think  that  is 
a  material  distinction. 

I  decide  the  case  now  before  me,  not  on  the  ground  of  ^^^^^^^^^ 
its  being  simplj  the  residue,  and  therefore  indefinite, 
which,  I  think,  would  be  a  shadowy  distinction  and  one 
which  it  would  be  difficult  to  follow  out, — ^nor  on  the 
ground  of  its  being  the  whole  fund  and  not  merely  an 
accumulation,  but  upon  this  ground — ^that  it  is  not  a  di- 
rection in  any  shape  intended  for  raising  the  portion  of 
aoj  given  child  of  any  one  of  the  first  takers,  but  is  a 
mere  chance  limitation  to  the  surriring  grandchild,  who- 
erer  he  may  be,  after  the  death  of  a  number  of  persons, 
with  regard  to  many  of  whom,  as  his  uncles  and  aunts, 
that  child  cannot  be  said  to  be  in  the  direct  position  of  a 
person  intended  to  be  benefited  by  way  of  portion  after 
the  limitation  to  his  parent. 

With  r^ard  to  the  period  of  accumulation,  I  have  no 
doabt  of  the  period  being  during  the  liyes  of  all  his 
children,  including  his  illegitimate  child,  under  the  words 
''said  children."  He  gives  to  ''my  son  Stqfhen/'  ''my 
daoglhter  Mary"  and  so  on,  naming  all;  and  Stephen  is 
designated  by  a  term  of  relationship,  and  in  no  other 
maaner,  in  the  same  way  as  all  the  others  are  called 
'child."  One  is  called  "son,"  and  others  "daughters," 
and  then,  at  the  termination  of  his  will,  he  says,  "  my  said 
children."  As  he  has  made  no  distinction,  it  is  impossible 
for  me  to  draw  any  distinction — the  "said  children" 
meaning  such  children;  and,  therefore,  the  limitation  is 
during  the  lives  of  all  those  parties  whom  he  has  named 
as  children  in  his  wilL 

A  point  was  raised  in  argument  on  the  gift  to  grand- 
children, that  it  would  include  all  the  grandchildren  who 
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might  possibly  have  been  children  of  other  children  of  the 
testator  bom  after  the  date  of  his  will  It  is  not  neces. 
sary  for  me  to  express  any  opinion  on  this  point,  as  I 
hare  decided  the  case  upon  a  different  ground.  I  think 
it  may  have  a  bearing  in  favour  of  the  conclusion  I  have 
arrived  at.  I  do  not  think  I  should  have  felt  myself 
justified  in  deciding  the  case  on  that  point;  but,  as  I 
have  said,  it  has  a  bearing  upon  the  construction  of  the 
testator's  will;  for  it  shews  plainly,  that,  if  he  had  had 
any  other  child,  although  he  had  made  no  other  provi- 
sion for  such  other  child,  yet  he  plainly  intended  that 
the  child  of  that  child  should  take  as  a  grandchild,  and 
therefore  he  had  not  necessarily  contemplated  portions  for 
the  children  of  those  who  took  anything  under  his  wUL 


The  costs  are  disposed  of  by  Eyre  v.  Marsden. 

A  point  was  also  raised,  with  regard  to  the  disposition 
of  the  income  the  trust  for  accumulation  of  which  fails, 
— whether  it  goes  to  the  next  of  kin  or  to  those  who 
took  in  remainder.  I  had  a  strong  impression  that  Lord 
Eldon  had  had  that  point  under  his  consideration,  and 
I  have  found  the  case.  It  is  not  a  decision,  it  is  merely 
what  he  says  in  commenting  on  other  points  in  OriffUhs 
V.  Vere(a).  He  says,  the  undisposed  part  would  go  to  the 
heir-at-law  or  next  of  kin,  just  as  it  might  be  real  or  per- 
sonal estate  (6);  and  the  several  cases  that  have  thrown 
this  undisposed  of  portion  into  the  residue  are  consistent 
with  Eyre  v.  Maraden,  and  McDonald  v.  Bryce{c)^  which 
have  given  it  to  the  next  of  kin,  where  the  portion  undis- 
posed of  is  itself  residue. 


(a)  9  Yes.  127.  (6)  9  Tea.  133. 


(e)  2  Keeii,'276. 


See  VUcoufU  Barringion  v.  LiddeS,  Jadgment  of  Sir  Chorge  J* 
Turner f  Tioe-Chanoellor,  next  case. 
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VISCOUNT  BARRINGTON  v.  LIDDELL  (a).  J^^  so*  k 

S8tA; 

T«/tf/v  \2th. 
HE  question  was  raised  by  a  special  case,  which  is  fully 

set  out  in  the  Report  before  the  Lord  Chancellor  on  ap- 
peal, 2  De  0.»  Mac  b  a,  p.  480. 


The  case  was  argued  by  Sir  W.  P.  Woody  Mr.  RoU^  and 
Mr.  O,  L.  Rusadl,  for  the  Plaintiffs;  and  by  Mr.  Chandler 
and  Mr.  Oreene,  for  the  Defendants.  Mr.  Olasse  appeared 
for  the  trustees  of  the  term. 


Vicb-Chaucellor  (b) : — 

The  principal  question  in  this  case  is,  whether  the  trust  judgment 
for  the  accumulation  of  the  sum  of  15,0002.  created  by  the 
wiQ  of  Shute  Barrington^  formerly  Lord  Bishop  of  Dur- 
hauiy  was  valid  beyond  the  period  of  twenty-one  years 
from  the  death  of  the  bishop,  or,  so  far  as  it  exceeded  that 
period,  was  void,  as  being  contrary  to  the  provisions  of  the 
Thaus8on  Act,  39  &  40  Geo.  3,  c.  98. 

[His  Honour  then  adverted  to  the  fact,  that  the  bishop 
was  the  uncle  of  George,  late  Viscount  Barrinffion,  and 
the  great  uncle  of  the  present  Viscount,  one  of  the  Plain- 


(a)  This  case  was  not  reported  from  being  exhausted,  and  the 

in  itB  proper  place,    in  conBe-  reasoning  of  Sir  George  J.  Tur- 

que&fle  of  the  resolt  of  the  ap-  ner,  Y.  C,  in  his  judgment,  will 

peaL     Difficulties  which    have  probably  be  found  of  mnch  valne 

sinoe  arisen  npon  the  same  sec-  in  futore  discussions  on  the  sub- 

tion  of  the  Thdluuon  Act  shew  ject.    See  Burt  v.  Sturty  supra, 
thai  the  questions  upon  it  are  far         (6)  Sir  Oeorge  J,  Turner, 


430 


CASES  IN  CHANCERY. 


1852. 

Viscount 
Barrington 

V. 

Iaddmlu 


tiffs;  that  it  appeared  hj  the  will  of  the  bishop,  that  the 
seat  of  the  BarringUm^  family  was  at  Beckett,  in  Berkdiire, 
in  which  county  there  were  considerable  estates  belonging 
t-o  the  family;  that,  by  the  settlement  of  April,  1823,  made 
upon  the  marriage  of  the  Plaintiff  Lord  Barrington  with 
his  present  wife,  these  estates  were  conveyed  and  8ettIed*to 
the  uses  mentioned  in  the  case.  His  Honour  also  stated  the 
trusts  of  the  term  of  2000  years;  the  will  of  the  late 
Bishop  (a);  and  that  there  had  been  issue  of  the  marriage 
ten  children,  several  of  whom  had  attained  twenty-one, 
so  that  the  portions  raisable  under  the  term  amounted  to 
40,0001] 


The  15,0002.  bequeathed  by  the  will  of  the  Bishop  upon 
trusts  for  accumulation  having  been  duly  invested  and 
accumulated,  the  accumulated  fund  amounted  in  value 
on  the  24th  of  March,  1847,  the  expiration  of  twenty-one 
years  from  the  death  of  the  Bishop,  to  35,6222.  3&  lOd, 
and  now  amounts  in  value  to  43,643Z.  8&  4(2. ;  and  the  ac- 
cumulated fund  having  thus,  at  the  expiration  of  the 
twenty-one  years,  been  insufficient  to  exonerate  the  family 
estates  from  the  portions  charged  upon  them,  the  Plain- 
tiffs, who  are  interested  in  the  exoneration  of  those  estates, 
contend  that  the  direction  for  accumulation  contained 
in  the  will  was  valid  and  effectual  beyond  the  period  of 
twenty-one  years.  This  question  depends  entirely  upon 
the  construction  of  the  statute  39  &  40  Geo.  3,  c.  98; 
and  it  being  clear  that  the  accumulation  is  struck  at 
by  the  1st  section  of  the  statute,  it  is  only  necessary  to 
consider  whether  it  falls  within  the  exception  contained 
in  the  2nd  section.  The  only  part  of  the  section  which 
can  affect  the  present  question  is  that  which  relates  to 
accumulations  for  raising  portions  for  children  of  persons 


(a)  2  De  G,  Mac.  &  G.  483. 
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taking  interests  under  any  conveyance,  settlement,  or  de-  i86S. 
Tise.  The  question,  therefore,  b  narrowed  to  this, — whe- 
ther the  trust  created  by  this  will  is,  within  the  meaning 
of  this  statute,  a  provision  for  raising  portions  for  the  chil- 
dren of  a  person  taking  an  interest  under  any  such  con-  /^^jjj^ 
i^yanoe,  settlement,  or  devise,  as  was  meant  to  be  referred 
to  by  the  statute. 


Three  points  appear  to  me  to  be  involved  in  this  question : 
1st,  to  what  portions;  2ndly,  to  what  conveyances,  settle- 
ments, and  devises;  and  Srdly,  to  what  interest  in  the 
parent  whose  children  are  to  take  the  portions,  was  this 
section  of  the  statute  intended  to  refer.  These  points 
must,  I  think,  be  determined  by  the  terms  in  which  the 
statute  is  expressed,  and  by  what  may  be  collected  to  have 
been  the  object  of  the  exceptions  introduced  by  the  section 
in  question.  The  terms  in  which  the  statute  is  expressed 
do  not  appear  to  me  to  throw  any  light  upon  the  question,  as 
to  what  portions  this  section  was  intended  to  refer, — whe- 
ther it  was  intended  to  refer  exclusively  to  portions  to  be 
raised  under  the  instrument  creating  the  trust  for  accumu- 
lation, or  exclusively  to  portions  executed  by  antecedent 
instruments,  or  was  meant  to  embrace  both  these  classes 
of  portions;  and  I  do  not  find  it  necessary  for  the  present 
purpose  to  determine  that  question.  I  have  no  hesitation.  The  exception 
however,  in  stating,  that  I  wholly  dissent  from  the  opinion  a^  n?t1ip^j 


expressed  by  the  late  Vice- Chancellor  of  England,  that  ^^^J^J^ 

wedeni 
initnimentt. 


portionic 

the  exception  as  to  portions  contained  in  this  section  ap-  ^r  antecedent 
plies  exclusively  to  portions  created  by  antecedent  instru-* 
ments.  From  the  purview  of  the  statute,  I  am  much 
mcliDed  to  think  that  it  was  meant  to  apply  only  to  por- 
tions created  by  the  instrument  directingthe  accumulation ; 
but  there  are  two  cases  in  which  it  has  been  treated  as 
applying  to  both  classes  of  portions,  and  I  bow  to  the 
authority  of  those  cases,  and  therefore  proceed  to  deal 
TOL  X.  F  F  H.  w. 
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1868.  with  the  portions  in  the  present  ease  as  being  portions 

Vmooumt  ^thin  the  meaning  of  the  exception,  although  created  by 

Baarinoton  an  antecedent  instrument 

LiDDBLL. 

JydgmMU.        Dealing  with  the  case  upon  this  footing,  I  think  that 

The  ooDTer-  the  terms  of  the  statute,  when  examined,  go  far  to  shew 

mrau,  and^e-  ^  ^f^^X  Conveyances,  settlements,  and  deyises,  and  to  what 

nu^^^ter-  ^^^'iP^io'^  of  interest  in  the  parents  whose  children  are 

eitf  of  the  per  to  take  the  portions,  the  section  in  question  refer&    The 

rente  ofchil-  _   ,  -         ^.   ,  .  ,        .     .  ,•  , 

dren  taking  poiw  Ist  soctiou  of  the  Statute  rocites,  that  it  is  expedient  that 


tiM  Itt^to  ^^    ^  dispositions  of  real  or  personal  estates,  whereby  the 
refen.  profits  and  produce  thereof  are  directed  to  be  accumulated, 

and  the  beneficial  enjoyment  thereof  is  postponed,  should 
be  subject  to  the  restrictions  thereinafter  contained;  and 
it  enacts,  that  no  person  shall  by  any  deed,  surrender, 
will,  or  codicil,  or  otherwise  howsoever,  settle  or  dispose 
of  any  real  or  personal  property,  so  and  in  such  manner 
that  the  rents,  issues,  profits,  or  produce  thereof  shall  be 
wholly  or  partially  accumulated,  for  any  longer  term  than 
the  period  specified;  *'and  in  every  case  where  any  accu- 
mulation shall  be  directed  otherwise  than  as  aforesaid, 
such  directions  shall  be  null  and  void,  and  the  rents, 
issues,  profits,  and  produce  of  such  property  so  directed  to 
be  accumulated  shall,  so  long  as  the  same  shall  be  directed 
to  be  accumulated,  contrary  to  the  provisions  of  this  Act, 
go  to  and  be  received  by  such  person  or  persons  as  would 
have  been  entitled  thereto  if  no  such  accumulation  hadbeen 
directed;'"  and  thus  it  is  clear,  that  what  the  legislature 
.had  in  view  was  to  restrain  the  accumulation  of  income 
of  any  real  or  personal  estate  by  any  settlement  or  dis- 
position by  deed,  surrender,  will,  codicil,  or  otherwise;  and 
it  is  to  be  observed,  that,  among  the  periods  beyond  which 
accumulation  is  prohibited,  is  the  minority  of  any  person 
who,  under  the  uses  or  trusts  of  the  deed,  surrender,  will, 
or  other  assurance  directing  the  accumulation,  would  for 
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the  time  being,  if  of  full  age,  be  entitled  to  the  income 
directed  to  be  accnmnlftted;  and  the  legislature  therefore 
most  alao  have  had  in  riew  that  other  nses  and  trusts 
besides  the  mere  trust  for  accumulation  might  be  con- 
tained in  the  instrument  by  which  the  accumulation  was 
directed. 
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The  views  of  the  legislature  being  thus  ascertained  from 
the  1st  section,  thqrmust  of  course  furnish  a  guide  to  the 
oonstniction  of  the  2nd  section,  which  is  a  mere  exception 
fiom  the  first;  and  following  this  guide  in  the  construc- 
tion of  the  2nd  section,  I  think  there  is  less  difficulty 
upon  it  Taking,  for  instance,  the  case  in  question,  the 
exception  of  any  provision  for  raising  portions  for  any 
child  or  children  of  any  person  taking  any  interest  under 
anysndi  conveyance,  settlement,  or  devise;  what  is  meant 
by  any  such  conveyance,  settlement,  or  devise,  but  any 
conveyance,  settlement,  or  devise  of  any  real  or  personal 
property  which  contains  directions  for  the  accumulation 
of  income,  and  under  the  uses  or  trusts  of  which  some 
other  persons,  whose  children  are  to  take  the  portions, 
take  some  interest  in  the  real  or  personal  estate,  the  in- 
come of  which  is  directed  to  be  accumulated?  That  the 
interest  referred  to  means  an  interest  in  the  real  or  per- 
sonal estate,  the  income  of  which  is  directed  to  be  accu- 
mulated, follows,  I  think,  from  this,  that  it  is  an  interest 
under  a  conveyance,  settlement,  or  devise  of  such  real  or 
personal  estate.  The  doubt  which  has  hung  over  the 
construction  of  this  part  of  the  section,  has,  I  think, 
arisen  from  a  mistaken  reading  of  the  word  ''  such,"  which 
has  been  read  as  if  it  referred  to  the  particular  instrument 
of  conveyance,  settlement,  or  devise  directing  the  accu- 
mulation; whereas  it  refers,  as  I  conceive,  to  any  convey- 
ance, settlement,  or  devise  of  any  real  or  personal  estate, 
whereby  an  accumulation  of  income  is  directed,  the  word 

pp2 
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186S.  "  such''  being  descriptive  of  the  object  of  the  instrument, 

y]^^^^  and  not  of  the  instrument  itself;  and  this  falls  in  with  the 

Bar»inoton  language  of  the  statute,  for  if  the  word  "  such"  be  read  as 

LiDDBLL.  descriptive  of  the  instrument  anil  not  of  its  object,  there 

jJ^Zni.  ^  ^^  antecedent  to  which  it  can  refer,  there  being  no 

The  antecedent  previous  user  of  the  words  conveyance,  settlement^  and 

referred  to  • 

by  the  word         deviSC. 

*  inch  *•  con- 

Teyanoe,  ftc^  in 

the  2nd  leo-  It  was  argued  on  the  part  of  the  Plaintiffs,  that,  in  the 

Uonofthe  ^  *  *^    ,  ,  ,  , 

TheliiuMn  Act.  casc  of  a  Conveyance  or  settlement,  where  the  parents  took 
an  interest  under  it  in  other  property  than  that  which 
was  directed  to  be  accumulated,  it  could  not  be  said  that 
they  did  not  take  interests  under  the  conveyance  or  set- 
tlement,  and  that  the  same  rule  of  construction  must  be 
iq)plied  to  the  word  devise,  contained  in  the  same  clause; 
and  this  is  no  doubt  true.  But  the  whole  force  of  this 
argument  rests  upon  the  word  "  such''  applying  to  the  in- 
strument, and  not  to  the  object  of  it,  to  which,  as  I  think, 
it  applies. 

It  was  also  suggested,  that  the  exception  contained  in 
this  section  as  to  provisions  for  the  payment  of  debts,  ex- 
tended to  provisions  for  the  payment  of  the  debts  of  any 
person;  and  that  a  liberal  construction  ought  therefore  to 
be  given  to  the  like  exception  in  favour  of  portion&    But 
The  provision    I  think  this  argument  is  also  founded  in  mistake.    I  think 
Ae  dlbtti*rf  Ae  t^«^*  *^®  words  "  Other  person  or  persons,"  as  used  in  this 
•*  other  perjon    gcction,  wcrc  meant  to  authorise  accumulations,  not  for 

or  persons  ^  '  ' 

does  not  refer     the  payment  of  debts  of  any  person  or  persons,  but  only 

to  the  dehts  of^,  /•iiii^n  i«« 

a»y  person  or  for  payment  of  the  debts  of  the  person  or  persons  directing 
Mh^^the  per-  *^^  accumulation  to  be  made.  The  words  "  grantor,  set- 
son  or  persons  tlor,  devisor,  or  other  person  or  persons,''  in  this  section, 
McumniaUon  referring  directly  to  the  words  of  the  1st  section,  ''that 
no  person  shall  by  deed,  surrender,  will,  codicil,  or  other- 
wise, settle  or  dispose,"  and  the  words  "  other  person  or 
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persons"  being  relative  to  the  words  "  or  otherwise."    I        1802. 
am  of  opinion,  therefore,  that,  upon  the  true  construction      "    - 
of  this  statute,  only  those  cases  in  which  the  parent  takes    Bammnoton 
an  interest  in  the  real  or  personal  estate,  the  income  of      Liddbll. 
which  is  directed  to  be  accumulated,  fall  within  the  ex-     jSiu^f 
ception  in  favour  of  the  provisions  for  portions  of  the  tIm  psmt 
children  of  persons  taking  interests;  and  I  think  that  a  ^l^l^l^^^ 
consideration  of  the  nature  of  the  exceptions  contained  in  ^^^P^^^ 
the  2nd  section  of  the  statute  goes  far  to  justify  the  con*  come  of  which 

ia  diittcted  to  ha 

elusion,  that  this  was  the  intention  of  the  legislature;  for  accomukted,  to 
all  the  exceptions  contained  in  that  section,  except  the  5^^n*^^. 
exception  as  to  timber,  which  may  be  accounted  for  on 
other  grounds,  have  reference  to  positive  moral  duties, 
either  the  payment  of  debts,  or  the  providing  for  children; 
and  it  may  well  be,  that  the  legislatiire  intended  to  en- 
courage the  performance  of  such  duties,  and  to  enable 
settlors  to  enforce  them  by  deductions  from,  or  postpone* 
ment  of,  the  interests  of  those  on  whom  the  discharge  of 
the  duties  would  naturally  rest.  If,  under  the  colour  of  a 
trust  for  thb  purpose,  or  for  any  other  of  the  purposes  ex- 
cepted by  the  statute,  extravagant  accumulations  should  be 
directed,  and  merely  colourable  interests  given  to  parents, 
the  arm  of  this  Court  will  probably  be  found  long  enough 
to  defeat  such  schemes. 

The  opinion  which  I  have  formed  upon  the  construction 
of  the  statute  being  as  above  stated,  the  only  remaining 
question  which  can  affect  the  period  of  accumulation  is, 
whether  the  present  Lord  Barrington  can  be  considered 
to  take  any  such  interest  in  the  fund  to  be  accumulated 
as  will  warrant  the  extension  of  the  period  beyond  the 
duration  of  twenty-one  years  from  the  death  of  the  bishop ; 
and  I  am  of  opinion  that  he  does  not  He  certainly  takes 
no  direct  interest  in  the  fund ;  and  although  he  may  be 
s^d  to  be  indirectly  interested  in  it,  inasmuch  *as  he  has 
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power  to  appoint  the  portions  in  his  lifetime,  and  upon 
his  exercising  the  power,  as  he  has  already  done,  the  ap- 
appointed  fund  becomes  a  charge  upon  the  estate,  the 
interest  of  which  he  is  bound  to  keep  down,  I  do  not 
think  that  this  is  such  an  interest  as  was  contemplated  by 
the  statute.  If  this  exception  were  founded  on  such  an 
interest  in  the  parent,  why  was  it  not  extended  to  all 
portions  charged  on  estates,  whether  created  by  the  parent 
or  not,  and  why  not  indeed  to  all  charges  upon  estates! 
But  it  is  clear  that  this  was  not  intendedt  Besides,  it  is 
in  the  highest  degree  improbable  that  the  legislature 
should  have  contemplated  the  case  of  portions  payable  in 
the  parent's  lifetime. 


Upon  the  whole,  therefore,  I  am  of  opinion,  that  the 
accumulation  of  the  15,0002.,  directed  by  the  bishop's  will, 
is  not  good  beyond  the  period  of  twenty-one  years  from 
the  time  of  the  bishop's  death. 


The  next  question  which  arises  upon-  the  case  is,  whe- 
ther the  trust  fund  which  had  accumulated  at  the  expira* 
tion  of  the  twenty-one  years  is  now  applicable  in  exoner- 
ation of  the  estates  comprised  in  the  2000  years  term 
from  the  mortgage  debts  of  5332.  3&  and  7212.  14s.  and 
the  interest  thereof,  and  whether  or  not  from  any  other 
parts  of  the  40,0002.  This  appears  to  me  to  be  a  question 
of  some  difficulty;  but  I  am  of  opinion,  that>  under  the 
peculiar  constitution  of  this  trust,  as  affected  by  the  oper- 
ation of  the  statute,  no  part  of  the  accumulated  fund  is 
now  applicable,  or  can,  until  the  death  of  the  present 
Lord  Barrington,  be  applied  in  exoneratiim  of  the  estates 
comprised  in  the  term.  The  testator  luui,  in  the  events 
which  have  happened,  expressly  directed  the  fund  to  be 
accumulated  during  the  life  of  the  present  Lord  Barring- 
ton,  and  has  declared,  that,  upon  the  completion  of  the 
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aocomulatioii ''  aforesaid/'  which  would  be  upon  the  death  isb% 
of  Lord  Barringion,  the  trustees  shall  stand  possessed  of  vnooimT 
the  accomalated  fund,  in  trust  to  apply  it  in  payment  of  BAmBOforoii 
the  portions  when  and  as  the  same  shall  become  payablci  lddbia. 
and  in  exoneration  of  the  estates  charged  therewith ;  and  j^d^Hg^u. 
under  this  trust  I  q>prehend  that  the  accumulation  could 
not  have  been  stopped  by  the  application  of  any  part  of 
the  accumulated  funds  in  payment  of  portions  which  be- 
came payable^  Lord  Barrington's  lifetime.  What  the 
testator  eventually  looked  to  was  the  payment  of  the  por- 
tions upon  the  death  of  Lord  Barrington,  when  in  the 
ordinary  course  they  would  become  payable.  He  was  not 
looking  to  the  benefit  of  Lord  Barrington;  but  then  the 
statute  has  intervened,  and  has  not  only  stopped  the  ac- 
cnmolation,  but  has  provided  that  the  income  directed  to 
be  accumidated  shall  go  to  the  persons  who  would  have 
been  entitled  thereto  if  the  accumulation  had  not  been 
directed.  The  case,  therefore,  is  put  in  this  position,  that 
at  the  end  of  the  twenty-one  years  there  is  an  accumulated 
fund,  which  is  to  be  applied  at  a  future  time,  and  the 
income  of  which  is  in  the  meantime  to  go  to  the  persons 
who  would  have  been  entitled  to  it,  if  the  accumulation 
had  not  been  directed ;  and  in  this  state  of  circumstances,  I 
do  not  see  how  it  is  possible  that  any  part  of  the  fund  can 
be  inmiediately  applied.  The  difficulty  which  I  have  felt 
upon  the  point  is  this:  whether,  inasmuch  as  if  the  accu- 
mulation had  reached  to  40,0002.  within  the  twenty-one 
years,  it  would  then  have  ceased  under  the  provisions  of  the 
will;  and  inasmuch  as  it  might  then  well  have  been  said, 
that  the  accumulation  would  have  been  complete,  and  the 
fund  applicable  to  the  payment  of  the  portions,  the  same 
argument  might  not  apply  to  the  accumulations  up  to  the 
period  when  they  were  stopped  by  the  statute;  but  I  think 
the  answer  to  this  difficulty  is,  that,  in  the  case  supposed, 
of  the  accumulation  reaching  the  40,000Z.  within  the 
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twenty-one  years,  the  statute  would  never  have  come  into 
operation,  and  there  would  have  been  no  statutory  pro- 
vision for  the  application  of  the  income;  but  that  in  the 
case  which  has  happened,  of  the  accumulation  not  reaching 
the  40,0002.  within  the  twenty-one  years,  the  statute  has 
prescribed  the  application  of  the  income.  My  answer, 
therefore,  to  the  second  question  is,  that  no  part  of  the 
accumulated  fund  is  now  applicable  to  the  payment 
either  of  the  mortgaf^s  referred  to  or  of  a^y  part  of  the 
portions. 


The  answers  to  the  preceding  questions  leave  no  diffi- 
culty as  to  the  remaining  points.  The  answer  to  the  third 
question  must  be  in  the  negative;  and  to  the  fourth,  that 
the  income  already  accrued  and  to  accrue  from  the  ftind 
accumulated  at  the  expiration  of  the  twenty-one  years, 
belongs  to  the  residuary  legatees  of  the  testator,  until  the 
death  of  the  present  Lord  Barrington. 


1863. 
Feb.M. 


KENNEDY  v.  KENNEDY. 


A.  CLAIM. — ^The  question  arose  on  the  will  of  Langford 
Kennedy,  which  was  in  the  following  words: — 


ThetMtntor 

KreaU  hif 
utehold  fur- 
niture,  linen, 
wearing  appft- 
rel,booki,  plate, 
winei,  fiztarea, 
Btatnea,  china, 
hones,  cam- 
agea,  and  ereiy 
thing  in  hia 
hooae,  to  tma- 
teei,  of  whom 
hit  wile  waa 

one,  and  directed  that  all  hia  hooiehold  property  **  aa  afereaaid  *  should,  after  his  decease,  be  loldf 
"  with  the  exception  of  such  articles,  whkteTer  thej  be,  that  mj  dear  iHfo  may  denie  to  retain  for 
her  own  nae;  which  I  hereby  empower  her  to  appropriate  to  her  own  nse:'*— /feU,  that  thii  be- 
quest did  not  enable  the  widow  to  take  the  whoLs  of  the  household  property,  but  intimated  a  confi- 
dence that  she  would  not  take  the  whole;  that  she  was  empowered  to  make  her  selection  as  well  from 
amongst  ^e  statuea,  pictures,  and  ornamental  articles  as  from  the  ordinary  funitore;  and  that  ibe 
was  entitled  absolutely  to  the  articles  which  she  might  select 


**  I  give,  decree,  and  bequeath  all  and  every  my  house- 
hold furniture,  linen,  wearing  apparel,  books,  plate,  wines, 
fixtures,  statues,  china,  horses,  carriages,  in  short,  eveiy- 
thing  in  my  house  and  elsewhere;  also,  any  sum  or  sums 
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of  money  which  may  be  in  my  house,  or  to  be  due  to  me 
at  the  time  of  my  decease;  also,  all  my  stocks,  fnnds,  and 
securities  for  money,  book  debts^  money  due  on  bond,  bills, 
notes,  or  other  securities,  and  all  and  every  other  my  estate 
and  effects  whatsoever  and  wheresoever,  both  real  and  per- 
sonal, whether  in  possession  or  reversion,  remainder,  or  ex- 
pectancy, unto  my  dear  wife  Alicia,  my  dear  brother  Charles, 
and/.P.  WiUiams,  and  the  survivor  of  them,  and  the  execu- 
tors and  administrators  of  such  survivor,  upon  trust,  for 
the  following  purposes — ^namely,  I  decree,  that,  as  soon 
after  my  decease  as  may  be  practicable  or  advisable,  all 
my  household  property,  as  aforesaid,  may  be  disposed  of 
by  public  sale  or  otherwise,  as  to  the  said  trustees  may 
seem  fitting,  with  the  exception  of  such  articles,  whatever 
they  be,  that  my  dear  wife  may  desire  to  retain  for  her 
own  use,  which  I  hereby  empower  her  to  appropriate  to 
her  own  use/' 


Mr.  iZott  and  Mr.  fFalford  for  the  Plaintiffs,  who  were 
the  infant  children  of  the  testator,  submitted,  that  the 
widow  was  not  entitled  to  select  articles  of  mere  orna- 
ment, such  as  pictures  and  statues;  was  certainly  not  en- 
titled to  take  the  whole  of  the  furniture  in  the  house  in 
Dewmshireplace;  and  was  only  entitled  to  the  use  for  her 
life  of  such  articles  as  she  might  select,  except  such  things 
which  were  by  their  nature  consumed  in  the  use. 

Mr.  Vance,  for  some  of  the  parties  interested  in  the 
event  of  the  death  of  the  children,  contended  that  the 
articles  to  be  selected  by  the  widow  should  be  only  such 
as  were  adapted  to  personal  ornament. 

Hr.  Prior  appeared  for  the  trustees. 

Mr.  Biuxm  and  Mr.  Vaughan  Johnson,  for  the  widow, 
argued,  that  she  had  a  power  of  selection  unlimited  in 


Argument, 


440  CASES  m  CHANGEBY. 

J663^      extent,  and  was  entitled  to  the  absolute  property  in  the 
things  which  she  might  choose  to  take. 


Judgment        The  Yiob-Chakokllob  Said,  the  question  was  one  of 
some  little  difficulty.    He  had  no  doubt  that  the  ''house- 
hold property"  referred  to  the  articles  enumerated  in  the 
will,   from   the  word  ''furniture''  down  to  the  word 
"house.''    The  question,  then,  was,  what  was  compre- 
hended in  the  exception  of  the  articles  that  the  wife 
might  desire  to  retain.    It  was  said,  that  she  might  retain 
the  whole,  and  that  the  direction  to  sell  meant  only  this: 
that  the  executors  should  sell  the  property  if  the  widow 
did  not  take  it    He  thought  that  the  testator  intimated 
a  confidence  in  his  wife,  that  she  woidd  not  desire  to  take 
the  whole,  but  would  make  a  selection.    It  was  then  ar- 
gued, that  the  articles  intended  for  the  wife  could  not  be 
statues,  pictures,  and  objects  of  mere  ornament;  but  the 
Court  could  not  make  such  a  distinction.    He  could  not 
say  such  articles  were  not  of  use  in  the  station  of  life  of 
these  parties.    The  testator  had  probably  considered  that 
his  house  in  Demnshire-flaoe  would  be  disposed  of,  and 
such  things  might  be  of  use,  within  the  testator's  meaning 
of  that  expression,  in  any  other  house  which  the  widow 
might  occupy.    The  next  question  was,  whether  the  widow 
was  entitled  to  the  articles  which  she  might  select  abso- 
lutely, or  only  for  her  life.    These  things  were  excepted 
out  of  the  direction  for  sale,  and  he  thought  they  were 
given  to  the  wife  as  her  absolute  property. 
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OPPENHEDI V.  HENRY.  ^^  ^^ 

IHE  principal  question  arose  on  the  effect  of  the  fol-  AbeqnMtof 
lowing  bequest  of  the  residuary  estate  of  the  testator: —    |o  be^^nrwied 

in  Conaoli,  ind 

"I  desire  and  will  the  remaining  residue  to  be  appro-  JjJ^jJj^J2[in 
priated  in  manner  following, — say  as  soon  as  conveniently  tnut  fcr  all 
can  be  after  my  decease^^to  be  turned  into  cash,  and  gnmdcydran 
brought  into  the  funds,  stock  32.  per  cent  Consols,  in  the  ^^SmS* 
names  of  my  executors  hereinafter  named,  and  to  be  held  eqn^y  ■»«ng»t 

^  '  ,    ,  tliem  at  the  ax- 

bj  them  in  trust  for  all  my  grandchildren,  to  be  divided  pintion  of 
equally  among  them  at  the  end  or  expiration  of  twenty  «ft^  u/d«- 
years  after  my  decease,  and  the  interest  by  the  purchase  2^^^^. 
of  3L  per  cent  Consols  stock,  to  accumulate  till  that  •^''^.^ 

tmumiMiDia 
time."  intcniti  to  tlM 

.  mndchildraD 

UTiiig  at  tha 
deatnof  the 

Mr.  ChandlesM  and  Mr.  J,  H.  Palmer  for  the  Plaintiff,  taatator,  laMact 
an  infant  grandchild,  bom  after  the  testator's  decease,  udi«tm]^mid- 
and  before  the  twenty  years  had  expired,  mentioned  Par-  ^^^^^hTba^bom 
ker  V.  Qolding  (a).  bAre  the  «i- 

^  piimtionortha 

Mr.  RusM  and  Mr.  Cbfe,  for  the  grandchildren  of  the  ^**^y*** 
testator  living  at  his  death,  contended  that  such  grand- 
children only  were  entitled.  They  did  not  controvert 
the  case  of  Lord  Bindon  v.  Earl  of  Suffolk  (p).  If  there 
had  been  an  intervening  interest,  the  class  would  not  be 
ascertained  until  the  termination  of  that  interest;  but 
here  no  interest  intervened.  The  gift  was  directly  to  the 
grandchildren,  which  is  construed  to  mean  those  who 
are  alive  at  the  death  of  the  testator:  Hordey  v.  Cha- 
loner  (c).  In  Burrdl  v.  BatkerfiM  (i),  Chevaux  v.  AinS" 
kJne  (e),  BuUer  v.  Loioe  (/),  a  testator  gave  legacies  to 

(a)  13  Sim.  418.  (cT)  11  Bear.  626. 

{h)  1  P.  Wms.  9a  (e)  13  Sim.  71. 

(€)  2  Ves.  sea.  84.  (/)  10  Sim.  317. 
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each  of  the  children  of  his  nephews  and  nieces  b^otten 
and  to  be  begotten;  and  it  was  held,  that  the  children  of 
the  nephews  and  nieces  bom  after  the  testator's  death 
did  not  take  under  the  bequest:  Davison  t.  DaUa8{<i), 
Storrs  V.  Benbow  (6),  Murray  v.  Tancred  (c). 


Mr.  Shapter^  for  the  executors,  submitted,  on  behalf 
of  unborn  grandchildren,  that  there  was  no  gift  to  any 
grandchild  to  take  effect  until  the  expiration  of  twenty 
years  from  the  death  of  the  testator. — He  cited  Beck  v. 
Bv>m  (d). 


Jtidgmeru,  The  ViOB-CnANOELLOR,  with  reference  to  the  argument  for 
confining  the  gift  to  grandchildren  living  at  the  expiration 
of  the  twenty  years,  said,  that  the  cases  which  were  re- 
ferred to  in  support  of  the  argument  for  postponing  the 
^ft  until  that  time,  were  cases  in  which  the  gift  was  con- 
nected with  the  period  of  division.  The  strongest  cases 
in  this  form  were,  perhaps,  those  in  which  the  gift  was  "to 
children  on  attaining  a  certain  age."  There,  no  doubt,  the 
gift  was  coupled  with  the  period  of  distribution.  In  some 
of  those  cases  it  might  possibly  have  been  contended,  that 
the  existence  of  the  life  interest  was  the  only  reason  for 
postponing  the  division.  He  had  no  difficulty  in  holding, 
-  that  a  gift  of  Stock  in  trust  for  all  the  grandchildren  of 
the  testator,  to  be  divided  equally  amongst  them  at  the 
period  of  twenty  years  from  the  time  of  his  decease,  was 
a  vested  interest  in  the  grandchildren  of  the  testator. 
The  only  question,  then,  was,  in  what  grandchildren  the 
gift  vested;  and  upon  this  he  was  clearly  of  opinion,  that 
the  grandchildren  who  were  living  at  the  death  of  the 


(a)  14Ve8.676. 
(fr)  2  My.  &  K.  46. 


(c)<10Sim.466. 
(d)  7  Beav.  492. 
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testator,  and  those  who  were  bom  ailerwards  before  the 
period  of  distribution,  were  entitled. 


Dbclabb,  ihat^  aooording  to  the  trae  oonstructioii  of  the  residuary 
bequest  in  Uie  will  of  &C.,  all  the  grandchildren  of  the  testator,  who 
were  Hying  at  the  time  of  hia  death,  took  immediate,  vested,  and 
tnoflmiflsible  interests  in  his  residuary  estate,  subject  to  be  opened 
and  to  let  in  any  grandchildren  of  Ute  testator  who  may  be  bom 
before  the  expiration  of  twenty  years  from  the  date  of  his  decease. 


CHOYCE  V.  OTTEY.  March  I7th. 

A  SPECIAL  CASK — ^The  questions  were,  whether  a  set-  a^  wIm,  mder 
tiement  made  by  ITuynuu  OUey,  in  February,  1841,  affected  ^"^^l^ 
his  interest  in  personal  estate,  which  he  acquired  under  a  J?*'?^"'^ 
deed  made  by  his  father  in  December,  1834;  and  whether  death,  to  a  moi- 
his  interest  in  such  personal  estate  passed,  upon  the  death  ^^  etutelu- 
of  the  father  (who  surviyed  him),  to  the  administratrix  J^^^^ 
o{  Thomas  Ottey,  or  to  the  trustee  of  the  settlement  of  woidi— *'Bn 

1841.  which  he  now 

if  or  Biay  itand 

By  the  deed  of  1834,  the  father  assigned  all  the  personal  J^tHId^*^ 
estate  and  effects  of  or  to  which  he  was  interested  or  en-  *>"^  ™  "?^ 

coDeutuig  of 

titled,  to  trustees,  for  himself  for  life,  and  after  his  decease,  one  note  of 
as  to  certain  furniture  and  effects,  in  trust  for  his  sons  one  other  note 
Thomas  and  John  absolutely;  and,  a^  to  the  residue,  in  ^^J^*„'' 
trust  to  pay  his  debts,  funeral  and  testamentary  expenses,  ^}*  «▼»  pwew- 
and  retain  two  sums  of  2502.  for  his  two  daughters,  and  athlideceaM* 
then  pay  his  other  legacies,  amounting  to  800L,  and  then  ^tiha  mu^ 
to  transfer  the  residue  of  the  personal  estate  to  his  sons  ™  *•  fS*'*'- 

,         .   ""^  ,  tioniofF.  and 

Thomas  and  John,  their  executors,  administrators,  and  w^."  upon  cer- 
assigns,  as  tenants  in  common.     Thomas  OUey  executed  hie  wife  and 
the  settlement  of  February,  1841,  whilst  his  father  was  5^rw^.died 

in  the  lifetime 
!  of  his  fiuher. 

Upon  the  death  of  the  father,-^Ae2i,  that  the  tnittees  under  A.'t  anignment  were  entitled  to  take 
under  that  initiiiment  the  moiety  of  the  &ther*s  penonal  estate. 
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still  living;  wheteby  he  assigned  his  property  to  trostees, 
by  this  description : — **  All  the  property  of  which  he  now 
is  or  may  stand  possessed,  both  real  and  personal,  and 
now  consisting  of  one  note  of  hand  for  the  sum  of  1201., 
one  other  note  of  hand  for  the  sum  of  40/.,  one  cottage  in 
his  own  possession,  sold  to  Mr.  Richard  Sutyeofiy  at  his 
decease,  for  the  snm  of  1552L,  two  other  cottages  in  the 
respective  occupations  of  T^homaa  Fletcher  and  Joaeph 
Woodward/'  upon  certain  trusts,  for  the  benefit  of  his  in- 
tended wife  and  certain  other  persona 

Thomas  OUey  died  in  1843,  and  the  father  died  in  1850. 
The  Plaintiff  in  the  special  case  was  the  sunriving  trustee 
under  the  deed  of  December,  1834,  who  sought  the  opinion 
of  the  Court  as  his  guide  in  the  disposition  of  ThomM 
OUey's  moiety  of  his  father's  personal  estate;  and  the  De- 
fendants were  the  widow  and  administratrix  of  Thomas 
Ottejfy  and  the  suryiving  trustee  under  the  settlement  of 
February,  1841. 


ArymmenL        Mr.  Wickcns  for  the  Plaintiff. 

Mr.  Daniel,  for  the  administratrix  of  Thomas  OUey, 
argued,  that  the  enumeration  of  certain  specific  property 
and  choses  in  action  defined  the  extent  of  the  assignment, 
and  excluded  property  which  was  not  so  enumerated;  and 
if  the  words  of  description  had  not  this  effect,  yet  that 
the  settlement  did  not  comprise  the  reversionary  interest 
of  the  settlor  in  the  property  in  which  his  father  had  then 
a  life  estate,  and  ip  which  no  interest  fell  into  the  pos- 
session of  the  son  until  the  death  of  the  father,  which 
happened  after  the  son's  settlement  and  death.  That  the 
settlement  was  not  intended  literally  to  comprise  every- 
thing, was  clear,  from  the  fact,  that  it  contained  no  men- 
tion of  goods  and  furniture  then  actually  in  the  possession 
of  the  settlor. 
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Mr.  A.  Smith,  for  the  trustee  of  the  settlement  of  1841, 
aigaed,  that,  although  the  enmneratioD  of  the  personal 
estate  was  defective,  the  defect  did  not  abridge  the  gene- 
ralitj  of  the  first  term,  "  all  the  property  of  which  he  is  or 
maj  stand  possessed.^'  Veritas  nominis  tollit  errorem 
demonstrationis:  Burton  Comp.  pL  560  et  seq.;  Stukdey 
T.  BuJOer  (a),  Wrotedey  v.  Adam  Q>). 


The  YiCB-CHAKOSLLoa  said,  that  the  words  of  the  settle- 
ment were  general;  and  he  could  not  restrict  them  so  as 
to  exclude  the  reversionary  interest  to  which  the  set- 
tlor was  entitled  under  the  deed  of  1834.  There  might 
hare  been  some  force  in  the  argument  upon  the  words  of 
the  assignment  referring  to  property  of  which  the  set- 
tlor was  or  might  be  possessed,  if  applied  to  property 
which  he  cotdd  not  possibly  come  into  possession  of  dur- 
ing his  lifo— to  a  sum  to  become  due  upon  a  policy  of  in- 
sniance  on  his  own  life,  for  example;  but  the  property 
in  question  was  not  of  this  nature.  The  answer  to  the 
questions  must  be,  that  the  interest  of  Jltomas  Ottey  in 
the  personal  estate  comprised  ip  the  assignment  of  1834 
passed  to  the  trustee  of  the  settlement,  and  not  to  the 
administratrix. 


(a)  Hobart,  168. 


(6)  Flowd.  191. 
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AprU22nd^  In  THB  MaTTER  OF  THE  TRUST  BEQUEST  IK  THE  WILL 

^^^  OF  MARIA  LANGHAM. 

A  bequest  of  X  HE  testatrIx,  after  giving  certain  life  interests  in  her  re- 
Canai  NaTiga-  siduary  estate,  gave  one  half  of  the  several  monies,  shares, 
for"  SStoST  stocks,  and  premises  therein  mentioned,  in  case  of  the 
met,  held  to  he  death  of  the  tenants  for  life  without  issue,  to  the  treasurers, 
qneti  of  teeori-  Stewards,  or  managers  for  the  time  being  of  the  charity 
toUsTate^Md  ^^'  ^^®  relief  of  the  widows  and  orphans  of  poor  and  ne- 
duticf,  and  up.  cessitous  clergymen  within  the  diocese  of  Peterborough; 
estate  of  the  and  ouo-eighth  of  the  said  several  monies,  shares,  stocks^ 
ed  by^lgn-  ^nd  premises  unto  the  president,  vice-president,  or  trea- 
^y*o?^^^  surers  for  the  time  being  of  the  Magdalen  HospUd  in  St 
8"se«  a^  George's  Fields;  and  all  the  remainder  of  the  moneys,  shares, 
upon  land,—  interest,  and  premises  aforesaid,  being  a  fourth  part  there- 
undeTthe  itak-  ^^j  '^^  ^^^  treasurer  or  treasurers  for  the  time  being  of 
^86^  ^^'  ^  s^^^  hospital  or  infirmary  at  Northampton^  as  should  then 
be  established  at  Northampton^  whether  the  same  was  a 
county  hospital  or  infirmary,  or  a  general  hospital  or  in- 
firmary. 

The  testatrix  died  in  1793. 

The  property  comprised  in  this  bequest  consisted  of 
1285^  19«.  8(2.,  Zl  per  Cent.  Consolidated  Bank  Annuities, 
of  three  ~  shares  in  the  Oxford  Canal  Navigation  Com- 
pany, and  of  the  sum  of  10002.  secured  by  assignment 
of  the  tolls  of  the  said  Oxford  Canal. 

In  December,  1842,  the  mortgage  on  the  tolls  of  the 
Oxford  Canal  was  paid  ofi^,  and  the  produce  invested 
by  the  trustees  on  other  mortgages,  and  ultimately  in 
Consols. 
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The  Oxford  Canal  NaTigation  Company  and  the  securi-  ig^s. 
ti^  bj  way  of  mortgage  upon  their  tolls  were  created  by 
authority  of  Parliament.  The  company  were  empowered 
bj  Act  of  Parliament  (a)  to  raise  a  sam  not  exceeding 
15O,0OO2L  in  1500  equal  1002.  shares;  and  it  was  provided 
by  the  same  Act  that  the  said  shares  should  be  deemed  to 
be  personal  estate^  and  be  transmissible  as  such,  and  not 
of  the  nature  of  real  property;  and  each  shareholder  should 
be  entitled  to  receive,  after  the  navigation  should  be  com* 
pleted,  the  entire  and  neat  distribution  of  one  fifteen 
hundredth  part  of  the  profits  and  advantages  to  accrue  by 
Tirtue  of  the  sum  to  be  raised  by  the  authority  of  the  Act 
By  another  Act  (15  Geo.  3,  a  9)  the  company  were  au- 
thorised to  borrow,  at  interest,  a  sum  not  exceeding  70,000£ 
on  the  credit  of  the  navigation,  and  were  empowered  im- 
der  their  comncion  seal  to  assign  over  the  navigation,  un- 
dertaking, and  premises,  and  all  such  tolls,  rates,  and  du- 
ties as  were  vested  in  them  by  virtue  of  the  Act,  as  a  se- 
curity for  any  sums  of  money  to  be  borrowed,  with  inter- 
est The  Act  specified  the  words  of  assignment  to  be 
used,  which  expressed  to  assign  to  the  lender  (by  name), 
his  executors,  administrators,  and  assigns,  "  all  and  sin- 
gular the  tolls,  rates,  and  duties''  vested  in  the  company; 
"and  also  the  said  navigation,  undertaking,  and  premises, 
and  all  the  estate,  right,  title,  and  interest"  of  the  company 
therein,  to  hold  to  (the  lender),  his  executors,  and  admi- 
lustrators^  until  the  sum  mentioned,  with  certain  interest, 
should  be  repaid.  And  it  was  enacted  by  the  same  Act, 
that  all  persons  to  whom  such  assignments  should  be  made 
should  be  equally  entitled  to  their  proportion  of  the  tolls, 
fates,  duties,  and  premises,  according  to  the  respective 
sums  advanced. 

The  trustees  were  advised,  that  a  question  arose  whe- 

(21)  9  Qeo.  3,  c.  Ixx.  Local  and  Personal. 
VOL.  X  O  G  ■  U.  w. 
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ther  the  residuary  gift  to  the  charities,  so  far  as  the  same 
was  constituted  of  chattels  real,  was  not  void  under  the 
statute  9  Qeo.  2,  c.  86,  and  did  not  belong  to  the  residu- 
ary legatees;  and  they  therefore  transferred  the  stock  into 
Court  under  the  Trustee  Belief  Act, 

The  petitioner,  who  was  the  treasurer  of  the  Charity 
for  the  Relief  of  the  Widows  and  Orphans  of  Poor  deigy- 
men  of  the  Diocese  of  Peterborough,  applied  for  a  diyision 
of  the  fund  amongst  the  charities,  on  the  ground  that  the 
bequests  were  not  void  under  the  Act. 


Ar^menu        Mr.  RoU  and  Mr.  Shapter,  Mr.  Baggalay  and  Mr.  Pirie, 
for  the  petitioner  and  the  other  charities. 

Mr.  Baily  for  the  residuary  legatees;  and 

Mr.  JElderton  for  the  trusteea 

The  cases  cited  were  the  same  as  those  referred  to  in 
the  argument  of  Rcbineon  y.  The  Oovemore  o/Ae  London 
HoepitcU  (a);  and  also  the  cases  of  Migh  ▼.  Brent  (b),  and 
Doe  d.  Oraham  v.  Hawkins  (o). 


Judgment.  The  Vigb-Chakcellor,  adverting  to  the  conflicting  deci- 
sions which  had  been  cited  on  the  question,  whether  pro- 
perty of  this  nature,  created  in  different  forms,  was  with- 
in the  restrictions  of  the  Mortmain  Act  (d),  distinguished 
between  the  cases  where  the  property,  like  a  common  bond 
or  a  policy  of  insurance,  gave  to  the  party  entitled  to  it 
no  direct  and  primary  right  to  take  any  interest  in  realty, 
which  might  be  possessed  by  the  persons  or  bodies  bound 


(a)  Supra,  p.  21. 
(6)  2  Y.  &  C.  268. 


(c)  2  Q.  R  212. 
Id)  9  Qea  3,  a  36. 
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by  the  instrament,  but  gave  him  only  a  ri^t  to  sue  upon 
the  instrament,  and  to  recoTer  in  that  suit  against  the 
obligees  or  covenantees,  and  where  the  instrument  gave 
the  party  a  direct  and  primary  right  or  charge  upon  the 
knd  or  upon  the  rates  or  tolls  issuing  directly  from  the 
land.  A  shareholder  in  the  Canal  Company  had  no  di- 
rect right  to  any  portion  of  the  tolls  or  rates  paid  for  the 
use  of  the  canal;  his  right  was  only  to  a  proportionate 
part  of  the  profit  or  income  of  the  company.  It  had  been 
aigaed,  that  the  Act  incorporating  the  Canal  Company 
bad  declared  that  the  shares  should  be  deemed  personal 
estate;  and  that,  if  the  shares  themselyes  were  personal 
estate,  the  securities  created  by  the  company  upon  their 
property  must  be  also  personal  estate;  for  it  was  said, 
that  the  firuit  must  be  of  the  same  nature  as  that  from 
which  it  grew.  His  Honour  said,  that  he  did  not  think 
that  the  cases  in  which  shares  had  been  held  not  to  be 
within  the  restrictions  of  the  Mortmain  Act^  had  proceed* 
ed  upon  the  declaration  of  the  legislature  in  the  incorpor- 
ating Acts,  that  they  should  be  transmissible  as  personal 
estate,  but  upon  the  fact  that  the  shares  themselves  gave 
the  holder  no  direct  right  to  any  part  of  the  rates  or  tolls 
which  were  levied,  and  gave  him  a  right  only  to  his  share 
as  a  partner  in  the  general  profits  of  the  undertaking  (a). 
It  was,  however,  different  in  the  case  of  an  express  assign- 
ment of  the  tolls  which  the  company  were  entitled  to  levy. 
The  tolls  did  not  belong  to  any  individual  shareholder, 
but  they  belonged  to  the  company;  and  the  company,  by 
their  assignment,  placed  their  mortgagee  in  the  same  po- 
sition, and  gave  him  the  same  right  as  they  had  themselves. 
In  certain  events  the  mortgagee  would  be  entitled  to  have 


1863. 

Inr§ 

Lakoram's 

TftDtr. 

Judgment 


(a)  See  an  alignment  on  the  es- 
tate of  a  partner  in  the  partner- 
ship property  presented  in  an- 


other form,   Ciukmce  v.  Brad- 
shaw,  4  Hare,  315. 
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a  receiver  of  the  tolls  appointed;  and  a  party  who  person- 
ally,  or  through  the  hands  of  a  receiyer,  might  take  the 
tolls,  had  acquired  a  direct  interest  in  land,  within  the 
meaning  of  the  statute.  Without  going  to  the  extent  of 
some  former  cases  upon  this  point,  he  knew  of  no  author- 
ity for  saying,  that  a  security  which  gave  a  direct  right  or 
chaige  upon  property,  which  was  in  fact  land,  could  be 
made  the  subject  of  a  charitable  bequest 


DaoLAas  the  oanal  shares  bequeathed  to  the  charitieB  to  be  pore 
penonalty,  but  the  mortgage  of  tolls  to  saYour  of  realty.  Declare 
that  WilUam  Stowe,  as  the  legal  personal  representatiYe  of  Phillifl 
lATighaTn  and  Frances  Ann  TAngham,  the  residuary  legatees  of 
Maria  Langham,  the  testatrix,  is  entitled  to.so  much  of  2820^  12f.  8dL 
Consols,  in  the  name  &c.,  and  to  so  mach  of  any  cash  in  the  Bank, 
standing  &&,  as  represents  the  mortgage  of  the  tolls,  subject  to  the 
proportion  such  mortgage  was  liable  to  bear  towards  payment  of  the 
legacies  bequeathed  by  the  will  of  the  said  testatrix,  and  the  ex- 
penses paid  by  her  executors  in  August,  1839,  with  refiarence  to  the 
then  value  of  the  stock  in  the  Bank  and  the  canal  sharee^  of  which 
the  other  portion  of  the  said  testatrix's  estate  consisted.  And 
declare  that  the  charities  are  entitled  to  the  residue  of  the  said 
tand  in  Court,  in  the  proportions  in  the  said  testatrix's  will  men- 
tioned. 
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CLAYTON  V.  ILUNGWORTtt  /».  \m. 

A.  CLAIM  for  the  specific  performance  of  an  agreement  The  Court  n-. 
in  the  foUowing  words:-  ^t"^^ 

fomumeeofaii 

lCT60lll6Dt  fot 

^Memorandum,  28th  of  January,  1852.  John  Carter,  ummtUBamj 
of  &a,  agent  for  J.  N.  Clayton^  Esq.,  and  John  lUingtoortk  jwu.^^  ^ 
The  said  J.  Carter  agrees  to  let,  and  the  said  John  lUing- 
worth  agrees  to  take,  all  that  messuage  late  in  the  occupa- 
tion of  W.  BroadbiU,  and  thirty-eight  acres  of  hmd,  more 
or  less,  at  the  rent  of  SOL  a  year,  payable  on  the  2nd  of 
August  next  and  the  2nd  of  February,  1853,  and  so  on 
half-yearly,  to  hare  the  land  from  the  2nd  of  February 
next,  and  the  buildings  from  the  13th  of  May  next,  and 
to  abide  by  the  agreement  in  all  respects  as  entered  into 
by  the  late  W.  BroadbiU.  The  tenant  to  be  at  the  ex- 
pense of  an  agreement  for  letting;  not  to  sell  off  hay, 
straw,  turnips,  &a  without  buying  manure  with  the  money 
arising  therefit>m.  The  said  John  lUingworih  to  satisfy 
Mr.  Clayton  that  he  is  a  person  qualified  and  capable  of 
managing  the  farm,  and  in  other  respects  a  likely  tenant, 
or  this  memorandum  to  become  void."' 


Mr.  Charles  HaU  and  Mr.  W.  Foreter  for  the  Plaintiff.        Ai^wmmi. 

The  Vigb-Chahcsllob  observed,  that  the  agreement  ex- 
pressed no  term  during  which  the  tenancy  was  to  conti- 
nne;  and  inquired  whether  there  was  any  authority  to 
shew  that  this  Court  woidd  interpose  to  enforce  the  spe- 
cific performance  of  an  agreement  for  letting  from  year 
to  year. 

Mr.  Chartee  HaU  said,  that  a  tenancy,  commenced  from 
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year  to  year,  frequently  endured  by  the  mutual  consent  of 
the  parties  for  a  long  period ;  and  it  was  therefore  material 
that  its  terms  should  be  carefully  defined  at  the  commence- 
ment This  was  provided  for  by  the  agreement,  which 
stipulated  that  the  formal  instrument  should  be  paid  for 
by  the  tenant — a  stipulation  which  necessarily  impUed 
that  such  an  instrument  must  be  executed  by  the  tenant; 
and  this  execution  it  was  the  object  of  the  present  suit  to 
enforce — ^a  relief  which  could  not  be  obtained  at  law. 


JvdgmenL  The  Yige-Chanoellor  Said,  that  he  was  not  aware  it 
was  usual  to  have  a  lease  under  seal  in  the  case  of  a 
yearly  tenancy;  and  the  reference  to  an  agreement,  to  be 
paid  for  by  the  tenant,  might  be  explained  by  the  fact, 
that  the  present  agreement  was  made  with  the  agent  of 
the  lessor,  and  not  with  the  lessor  himself  Equity  intei^ 
posed  to  compel  specific  performance  in  cases  where  the 
legal  remedy  was  inadequate;  but  in  this  case  he  did  not 
see  why  the  remedy  at  law  would  not  be  sufficient.  An 
action  might  be  brought  upon  the  agreement,  and  the  full 
terms  of  the  agreement  could  be  shewn  by  proving  the 
former  agreement  with  BroadbiUy  to  which  it  referred, 
thereby  importing  that  agreement  into  the  agreement  be- 
fore the  Court  In  the  absence  of  any  authority  for  the 
interference  of  this  Court  in  such  a  case,  he  must  dismiss 
the  claim. 


CASES  IN  CHANCEBY. 


BUTCHART  v.  DRESSER  j^.M. 

The  Plaintiff  Buichart,  and  the  Defendant  Tempest,  j.  and  b^  who 
were  partners  in  the  business  of  sharebrokers,  at  Huddere-  ^JbuSmL 


fiddy  under  the  name  of  Tempest  A  BtttcharL    Tempest  ^^^^^^ 
A  Butdkort,  on  the  14th  of  August,  1844,  opened  an  ac-  and  mU  ihMM 
coimt  with  the  Yorkshire  Banking  Company;  and  the  ac-  ^^^MNmt^aiH 
ooimt  thus  opened  was  drawn  upon  hj  the  partners,  and  '^^^^  ^^ 


ftdrances  were  occasionally  made  to  the  firm  hj  the  bank  ^^  ^  . 
beyond  the  cash  in  hand,  upon  the  firm  depositing  with  depodted  with 
the  bank  scrip  certificates  of  shares  in  raUwajs,  by  way  the  firm  i" 


of  security  for  the  amount  overdrawn.    The  partnership  J^^J,^^^ 
between  Tempest  A  Butchart  was  dissolved  on  the  11  th  of  to  huj  bat  had 

not  paid  for. 

October,  1844,  and  at  that  time  purchases  of  a  consider-  and  obtabod 
able  number  of  shares  had  been  made  by  Tempest  on  ac-  ^^^I^JSJS[ 
count  of  the  firm ;  among  these  were  493  Leeds  and  Dews-  T*°  ***•  ■??" 

n^r  crsatod  dt 

hury  scrip  shares,  50  Ohumet  Valley  shares,  and  30  Man-  the  dopont^and 
Chester  and  Birmingham  shares.    Some  of  these  had  been  ^tj  to  tibe 
deposited  with  the  bank,  as  security  for  advances,  before  ji^^^t^l^ 
the  dissolution  of  the  partnership  on  the  11th  of  October,  fi™,  toieUtho 

aharosB  uf  the 

and  others  of  them,  which  had  not  been  then  paid  for,  moniatadvano- 
were  deposited  with  the  bank  by  Tempest,  (who  was  the  jid  ^a"^ 
partner  that  had  attended  to  this  p<»rtion  of  the  business  f^^bro  ht 
of  the  firm,)  after  the  dissolution,  Tempest  at  the  same  ^7  ^-  against 
time  obtaining  money  from  the  bank  to  enable  him  to  banken,  repn- 
complete  the  purchases  of  the  shares,  which  it  did  not  ap-  ^^  ^^J^ 
pear  coidd  have  been  done  by  the  firm  without  such  assist-  ^  ™r*  ^^ . 

depottt,  obtain 

ance.    On  the  25th  of  October,  Tempest,  in  the  name  of  tht  adnmcM, 
the  firm,  signed  an  authority  addressed  to  the  bank,  in  the  !SLe^--i7i^ 
following  form:-  '^:i^^ 

A.  had  power, 

"  We  hereby  give  you  authority  to  sell  the  Leeds  and  notwithitand- 

ingthediiiohi- 
tion,  to  laite 

■mrfcr  the  pupoae  of  oompletiBg  the  porehaee  of  the  aharee  by  meani  of  the  depont,  and  to  gi?e 

the  biokcn  aatbority  to  leU  the  ibirea  in  de&iilt  of  repayment. 
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1853.  Dewabury  scrip  deposited  in  your  hands  hj  us,  on  Thurs- 
day or  Friday  next,  if  we  hare  not  reduced  the  account 
in  the  meantime,  say  10002.,  or  deposited  ten  MancketAer 
and  Birmingham  shares  and  blank  transfer,  and  paid 
500L  in  reduction.         "  We  are,  &c., 

''TBlfPBST  &   BUTOHABT." 

The  Plaintiff  ButchaH  had  at  this  time  left  Yorkshire, 
and  was  in  Scotland;  and  it  did  not  appear  that  Temped 
or  the  bank  had  any  means  of  communicating  with  him. 
The  balance  of  account  not  having  been  reduced,  the 
bank,  in  January,  1845,  with  the  approbation  of  Tempeely 
caused  a  considerable  number  of  the  shares  to  be  sold, 
and  other  sales  were  made  in  February,  1845.  After 
giving  credit  for  the  proceeds  of  the  shares  a  balance  of 
about  1700J1  appeared  upon  the  account  to  be  due  from 
the  firm  to  the  bank. 

The  Plaintiff  JBu^cAarf  filed  his  bill  in  September,  1846, 
against  the  Yorkshire  Banking  Company,  by  their  regis- 
tered public  officer,  and  two  of  the  directors,  from  whom 
discovery  was  sought,  and  also  against  Tempesty  chaiging 
that  the  bank  had  notice,  on  the  1 1th  of  October,  1844,  of 
the  dissolution  of  the  partnership  between  the  Plaintiff 
and  Tempest  on  that  day;  and  that  the  subsequent  de- 
posit of  shares  and  transactions  between  the  bank  and 
Tempest  were  not  authorised,  and  not  binding  on  the 
Plaintiff;  charging  also  that  the  sales  of  the  shares  .were 
effected  by  the  bank  improperly  and  at  small  and  inade- 
quate prices;  and  praying  a  declaration  that  the  Plaintiff 
was  not  bound  or  affected  by  the  deposit  of  the  shares  of 
the  firm,  or  by  any  of  the  dealings  and  transactions  which 
took  place  with  the  bank  after  the  dissolution  of  the  part- 
nership; and  that  an  account  might  be  taken  of  what  was 
owing  by  the  firm  to  the  bank  at  the  dissolution,  and  of 
the  value  of  the  shares  which  had  been  previously  de- 


CASES  IK  CHANCERY. 


456 


posited;  and  that  the  company  might  be  decreed  to  ac- 
count with  the  Plaintiff  for  a  moiety  of  the  value  of  the 
shares  deposited  before  the  dissolution,  after  satisfying 
the  balance  which  should  be  found  to  be  then  owing  from 
the  firm;  and  if  the  Court  should  be  of  opinion  that  the 
deposit  of  shares  subsequently  was  binding,  then  that 
the  bank  might  be  decreed  to  account  with  the  Plain- 
tiff for  one  moiety  of  the  shares  in  specie,  or  of  the 
highest  price  at  which  they  might  hare  been  sold  since 
they  were  deposited;  and  that  the  bank  might  be  re- 
strained from  proceeding  in  an  action  against  the  Plain- 
tiff for  the  balance  alleged  to  be  owing  to  the  bank 
firom  the  firuL 


1863. 


Mr.  Baity  and  Mr.  Bagshaiwe  for  the  Plaintiff. 
Mr.  Bacon  and  Mr.  Osbom  for  the  Defendants. 


Vicb-Chaitcxllob,  after  stating  the  facts  of  the  case: — 

I  will  take  it  to  be  the  fact,  on  behalf  of  the  Plaintiff, 
that  the  bank  had  notice  of  the  dissolution  on  the  11th  of 
October,  1844.  I  think  I  should  be  bound  to  hold  that 
notice  of  the  dissolution  was  given  on  that  day  to  the 
hank,  if  it  -were  necessary  to  decide  as  to  the  fact;  but  I 
will  take  it  to  be  so.  And,  supposing  the  shares  to  be 
then  the  property  of  the  partnership,  of  which  the  Plain- 
tiff and  Tempest  were,  upon  the  dissolution,  tenants  in 
common,  there  would,  if  the  case  had  rested  there,  be  cer- 
tainly much  ground  for  contending  that  Tempest  alope 
conld  not,  after  the  dissolution,  have  had  a  right  to 
pledge  the  shares,  or  procure  any  advances  of  money  upon 
them,  or  at  least  upon  any  thing  more  than  his  own  share ; 
and  it  might  have  been  argued,  that  the  advances  made  by 
the  bank  in  such  a  case  were  made  in  their  own  wrong. 


JudgmenL 
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1863.        ^  ^^  ^^  '^^  contended,  that  the  bnBiness  of  the  finn 
was  that  of  sharebroken,  and  that  obtaining  advances  of 
money  upon  the  security  of  shares  was  not  within  the 
ordinary  scope  of  such  a  partnership.    I  will  not  stop  to 
Jmdgmmit.     inquire  whether  this  argument  be  well  founded  or  not, 
but  I  will  inquire  whether  the  Plaintiff  is  in  a  position  to 
assert  the  rights  which  he  claims  upon  this  ground.    The 
Plaintiff  alleges  that  the  shares  are  the  property  of  the 
partnership;  but  this  cannot  be  the  case  unless  he  authoi^ 
ised  Tempest  to  buy  them  for  the  firm.     How  can  the 
Plaintiff  repudiate  the  agency  of  Tempest  and  deny  his 
authority  to  make  the  purchase,  and  at  the  same  time 
claim  the  benefit  of  the  purchase  which  has  been  made 
The  shares  in  question  were  all  contracted  for  by  Tempest 
before  the  11th  of  October.    The  Plaintiff  does  not  deny, 
in  fact  he  insists,  that  the  purchases  were  properly  made 
The  firm  had  therefore  become  liable  for  the  purchase- 
money,  and  the  debt  was,  from  its  nature,  one  which  must 
be  immediately  paid.    The  trade  was  that  of  buying  and 
selling,  and  the  shares  must  either  be  paid  for  or  re-sold 
It  was  not  like  the  case  of  a  purchase  of  land,  or  of  pro- 
perty to  be  retained  and  used  by  the  firm.    Each  partner 
must  necessarily  act  in  the  business  of  buying  and  selling, 
as  if  he  embodied  in  himself  the  whole  authority  of  the 
partnership;   and  the  only  alternative  in  the  power  of 
Tempest  was,  to  complete  the  purchase  of  the  shares  by 
paying  for  them,  or  by  effecting  a  re-sale.    One  of  these 
steps  he  was  obliged  to  take;  and  he  adopted  the  first,  by 
procuring  the  bank  to  advance  the  monies  required,  upon 
the  agreement  that  they  should  hold  the  shares  by  way  of 
security.    When  the  shares  came  into  the  hands  of  the 
bank  they  were  entitled  to  a  Uen  upon  them  for  the  gene- 
ral balance  of  their  account    When  the  dissolution  had 
taken  place.  Tempest  still  had  a  right  to  say  to  the  Pkin- 
tiff,  "  these  shares  have  been  purchased  by  the  firm;  they 
must  be  sold,  and  the  accounts  of  the  partnership  wound 
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upi"  He  had  a  light  to  say  that  he  would  sell  the  shares; 
and  the  Plamtiff  could  not,  by  bill  in  this  Courts  hare  re- 
strained him  from  effecting  such  a  sale.   The  only  distinc- 
tion between  this  property  and  any  other  is  this,  that  it  is 
not  actually  in  the  possession  of  the  partnership;  it  is  not 
goods  in  a  shop,  which  there  would  be  no  question  that 
either  partner  could  selL    The  case  may  be  likened  to 
that  of  merchants  who  had  ordered  goods,  which  the  firm 
WM  not  in  funds  to  pay  for.    Suppose  it  had  been  cotton, 
which  was  on  its  way  from  America,  and  one  of  the  part- 
ners had  taken  the  bill  of  lading  to  another  house,  and 
agreed  to  deposit  the  bales  of  cotton  with  them,  if  they 
would  advance  a  sum  of  money  to  meet  the  payment;  I 
hare  no  doubt  that  he  might  have  done  so,  notwithstand- 
ing the  dissolution.    It  was  admitted,  that  he  might,  in 
such  a  case,  hare  sold  the  goods  to  pay  the  debt;  but 
then,  it  was  contended,  that  one  partner  could  not  give 
any  authority  to  other  persons  for  the  repayment  of  the 
advances  they  had  made,  or  direct  them  to  do  as  he  might 
himself  have  done  if  the  property  had  remained  in  the 
possession  of  himself  and  his  partner.    I  cannot  see  the 
distinction  which  is  thus  sought  to  be  made;  nor  can  I 
Bee  why  Tempest  could  not,  in  this  case,  direct  the  bank 
to  sell  the  shares  which  had  been  deposited.    It  appears 
to  me,  that,  in  point  of  principle,  the  case  of  AuU  v.  Oood- 
rich  (a)  goes  the  whole  length  of  this  case.    In  that  case 
the  partnership  was  between  Wilcox  the  elder  and  WHoox 
the  younger.    The  partnership  was  dissolved,  and  WUcox 
the  elder  died  before  the  joint  speculation  was  wound  up, 
and  one  of  the  questions  in  the  case  was,  whether  the  es- 
tate of  Wilcox  the  elder  was  to  be  answerable  in  respect 
of  the  dealings  of  Wilcox  the  younger  in  the  joint  specu- 
lation, after  the  dissolution  of  the  partnership ;  and  it  was 
held,  that  the  dissolution  did  not  operate  to  discharge  the 


180a 


(a)  4  Buss.  430. 
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1853.  estate  of  Wilcox  the  elder  from  responsibility  for  the  sub- 
sequent conduct  of  Wilcox  the  younger,  in  respect  of  the 
engagements  of  the  partnership  with  third  persons  entez^ 
ed  into  prior  to  the  dissolution.  In  this  case,  I  think 
that  Tempett  had  authority,  after  the  dissolution,  to  com- 
plete the  contracts  which  the  partnership  had  previously 
made;  and  that,  in  completing  these  transactions,  he 
necessarily  had  authority  to  raise  the  funds  to  pay  for  the 
shares  by  their  deposit  with  the  bank,  and  to  authorise 
the  bank  to  reimburse  themselyes,  if  necessary,  by  the  sale 
of  the  shares. 

[His  HoNOUB  then,  after  stating  that  he  rested  his  judg- 
ment on  the  ground  above  mentioned,  proceeded  to  observe 
on  the  evidence  of  acquiescence  by  the  Plaintiff  ia  the  ar- 
rangements made  by  the  bank,  and  held  that  such  ac- 
quiescence alone  would  have  precluded  any  right  in  the 
Plaintiff  to  the  special  relief  sought  by  the  bilL  And  an 
account  of  the  dealings  of  the  firm  with  the  bank,  and  of 
the  balance  due  to  the  latter,  was  directed  in  the  ordinaiy 
form.] 


Affirmed  by  the  Lords  Justioes  on  appeal. 


CAfiEB  IN  CHANCERY. 


GREEN  V.  BARROW.  jp^.  14^. 

IhE  testator,  by  his  will,  dated  in  1792,  after  giving  inftbaqneMof 
life  interests  to  his  wife  and  daughter  in  a  sum  of  10002.,  ^^|^^?1^ 
to  be  invested  in  the  names  of  his  executors  and  trustees,  ^g^^J^^^Jg^ 
Plawden,  Day,  and  Oreen,  declared,  that,  after  the  death  pvt  thereof  to 

^.  v*^  S»^  put 

of  the  survivor  of  the  wife  and  daughter,  the  trusts  as  to  and  nut  aiduj 

40M.,  part  of  the  said  lOOOL,  should  be  ''to  pay  the  said  i^^  ^1;, 

sum  of  400i  to  the  said  WHUam  Day  and  WiUiom  Oreen;"  S^^^Jj^T £U 

to  which  he  added, ''  I  give  them  part  and  part  alike  (that  in  thoexeeution 

is  to  say),  2001.  to  the  said  WtUiam  Day  and  2001.  to  the  ^^"^eUte 

said  William  Oreen,  for  the  trouble  they  may  have  in  the  jj  the'TO^w 

execution  of  this  my  will;  but  in  case  of  either  of  their  •'•fdm«Meof 

Doth  thflir 

death,  I  give  to  the  survivor,  and  in  case  of  both  their  dMthi,  to  tho 
deaths,  to  the  heirs,  executors,  and  administrators  of  such  w^^i^^Z 
survivor,  the  sum  of  2001  only."    Plowden,  the  other  ^/^f  "^ 
executor  and  trustee,  was  the  residuary  legatee.    The  tes-  ^^^7-*  V^ 
tator  died  in  1800.    The  three  executors  proved  the  will  of  dMth"  ^ 


and  acted  in  the  trust.    Plotvdm  died  in  1823,  Day  in  to  d^th  m  the 
1829,  and  Orem  in  1838.    The  daughter  of  the  testator,  ^^^^ 
who  took  a  life  interest  in  the  10002.,  survived  her  mother,  ^  the  looiM. 
and  died  in  1846.    The  question  was,  whether  the  repre- 
sentatives of  WiUiam  Day  were  entitled  to  the  legacy  of 
200L,  or  whether  it  had  lapsed  by  his  death  after  that  of 
the  testator  but  in  the  life  of  the  tenant  for  life.    The 
Master  had  disallowed  the  claim  of  the  representative  of 
Day,  and  allowed  that  of  the  Plaintiff,  the  representative 
otQreen. 


Mr.  CamfbeU,  for  the  representative  of  Day,  contended,     Art/ument, 
that  there  was  a  distinct  gift  to  him  of  a  legacy  of  20021 
for  his  trouble  as  executor;  that  he  had  proved  the  will 
and  performed  his  part  of  the  trust;  and  that  there  were 
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JkTffumiBmh 


no  words  in  the  will  which  clearly  and  unambigiioiisly  re- 
voked the  l^acy  thus  originally  given. 

Hr.  RoU  and  Mr.  Sdwyriy  in  support  of  the  Master  s  re- 
port, contended,  that  the  legacy  to  Day,  who  died  first  of 
the  two  executors,  failed  by  his  death  before  the  trusts  of 
the  will  were  entirely  executed — ^that  is  to  say,  during  the 
lifetime  of  the  tenant  for  life.  The  time  of  death  could 
not  be  referred  in  this  case  to  the  life  of  the  testator,  be- 
cause the  legacy  would  then  be  given  for  a  service  not 
performed. 


Cases  were  cited  on  the  following  points: — ^That  there 
was  no  inflexible  rule  of  construction  of  the  words  'Mn 
case  of  death;''  but  the  Court  always  looked  to  the  nature 
and  circumstances  of  the  bequest:  Cambridge  v.  Rous  {a), 
Brawn  v.  Begg{b)y  MonteUh  v.  Nicholson  (c) ;  and  that  they 
might  be  referred  to  death  in  the  lifetime  of  the  tenant 
for  life:  OiMand  v.  Leonard  (d)^  and  2  Jarm.  on  Wills, 
659  et  seq. 


Jftdgment,      ViCB-ChaKCBLLOR: — 

If  the  words  of  the  bequest  had  stopped  at  the  end  of 
the  clause  which  expresses  the  first  contingency,  "  in  case 
of  either  of  their  death  I  give  to  the  survivor/'  I  should 
have  thought  that  the  death  referred  to  must  have  been 
death  in  the  lifetime  of  the  testator;  and  that  surviving 
the  testator  and  proving  the  will  would  have  entitled  each 
of  the  executors  to  his  legacy.  The  rule,  which  generally 
refers  the  words  "  in  case  of  death"  to  death  in  the  life- 
time of  the  testator,  is  certainly  not  inflexible.  When  the 
bequest  is  immediate  and  direct,  and  no  life  interest  is 


(a)  8  Ves.  12,  20. 
(6)  7  Vefl.  279. 


(c;  2  Keen,  719. 
-  (rf)  1  Swans.  161. 


Jtidgmmt. 
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giTen,  there  is  but  one  period  to  which  it  can  be  referred^  1863. 
death  before  the  testator;  but  where  there  is  an  interren- 
ing  life  interest^  the  words  may  have  reference  to  the  time 
of  the  termination  of  that  interest,  which  perhaps  is  in 
most  cases  the  more  probable  intention,  for  the  gift  of  a 
legacy  generally  pre-supposes  the  suryivorship  of  the  lega- 
tee. The  present  case,  however,  is,  that  there  are  two  pe- 
riods, to  which  the  death  of  the  legatee,  mentioned  by  the 
testator,  may  possibly  be  referred.  Of  these,  it  is  perhaps 
more  likely  that  a  testator  would  contemplate  death  in 
the  lifetime  of  the  tenant  for  life  of  the  fund  than  death 
in  his  own  lifetime ;  but  when  the  occasion  of  the  gift  is 
expressed  to  be  for  the  trouble  the  executors  may  have  in 
executing  the  will,  it  becomes  just  as  probable  that  the 
testator  meant  to  refer  to  the  possibility  of  the  death  hap- 
pening in  his  lifetime,  so  that  they  could  not  become  his 
executors,  as  that  he  should  refer  to  death  at  a  subsequent 
period,  after  the  trouble  had  been  undertaken,  and  where- 
by, upon  that  supposition,  the  executor  would  be  deprived 
of  the  intended  reward.  If  the  words  had  been  only  ''in 
the  case  of  the  death  of  either,''  I  should  have  considered, 
as  I  have  said,  that  death  in  the  lifetime  of  the  testator 
was  the  better  construction.  But  the  difficulty  is  on  the 
meaning  of  the  subsequent  words,  "  in  case  of  both  their 
deaths,  to  the  heirs,  executors,  and  administrators  of  such 
sorrivor."  The  testator  must  be  taken  to  refer  to  the  same 
thne  when  he  speaks  of  the  death  of  both,  as  when  he  speaks 
of  the  death  of  either ;  and  if  the  words  be  referred  to  death 
in  the  lifetime  of  the  testator,  the  effect  will  be,  that  the 
testator  gives  a  legacy  to  the  representative  of  the  survi- 
▼or,  though  that  survivor  dies  in  his  lifetime;  and  the 
reason  assigned  for  the  gift,  the  trouble  of  executing  the 
will,  altogether  fails,  for  no  care  or  trouble  could  have 
been  taken.  This  is  not  likely  to  have  been  the  testator's 
meaning.  There  is  certainly,  as  it  has  been  aigued,  no 
strict  expression  taking  away  the  original  gift,  unless  it  be 
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1863.  read  as  a  gift  of  4002.  upon  a  certain  contingency, 
and  of  2002.  upon  another  contingency.  I  confess  I 
do  not  feel  clear  upon  the  point;  but  it  being  necesaaiy 
to  come  to  some  conclusion^  upon  the  whole,  I  think 

"^^^""^ '  I  must  adopt  the  conclusion  to  which  the  Master  has 
arrived. 


M>.  14M  ^  BAGUE  V.  DHHERGUR 

16(4.  ^ 

Atflftetorbe-    John  ANDRE,  by  his  will,  dated  in  1809,  directed 

mwSi  ohS       ^^  ^^®  ^^^  executrix,  within  twelve  months  after  his 

wTh^  ^\  decease,  to  invest  the  principal  sum  of  510021  sterling,  part 

ed  in  stock        of  his  property,  in  or  upon  such  one  of  the  public  stocks 

125/ayeaMo   or  funds  as  shc  should  think  proper,  in  the  joint  names  of 

SirTiiyAe  herself  and  of  Charles  Dwmergue,  upon  trust  as  to  the 

diTidendiof      dividends,  interest,  and  produce  thereof,  to  permit  her 

inch  itock  to  ,  i*r 

ii.  for  life,  with  (his  Said  wife)  to  receive  and  take  the  same  for  her  life, 
tiieca^tu  ^  ^^^  her  separate  use;  and  from  and  after  her  decease  he 
^^^^M\  ^^''ected  the  said  Charles  Dumergue  to  stand  possessed  of 
into  the  leiidiie  the  Capital  of  the  said  stocks,  funds,  and  securities,  upon 
tator*!)  estate,  trust,  as  to  SO  much  of  the  said  stocks,  funds,  and  securi- 
Si'iSr^""'  ties,  as  at  the  time  of  investing  the  said  sum  of  5100i 
su^  ihouid,     should,  according  to  the  then  premium  or  price  of  or  for  the 

before  the  tnuts  ,      ,  ,  ^^yv»  i.  _x 

wero  folly  per-  samc,  have  cost  or  been  equivalent  to  1000{.  sterung,  part 
off  or  nda^  ^^  ^^^  ^^^  principal  trust  money,  to  transfer  the  same  unto 
1^  ^rdcficSai-  ^^^^  Chaurron  Caleas,  provided  he  should  then  be  living, 
CT  might  ariie,  and  have  attained  or  should  afterwards  attain  his  age  of 
gpectiTely  in-  twenty-one  years;  but  if  he  should  not  survive  his  (the 
ihSl2n>eiur"»S  testator's)  wife,  and  also  attain  twenty-one,  then  upon  trust 
mutam  inch  loos  to  transfer  the  same  unto  and  amongst  such  of  the  chil- 

or  deficient  ,  , 

out  of  their  re-  dren  of  his  (Caleos')  two  sisters  therein  named  as  should 
SfaTnpon^their  then  be  living,  and  should  also  live  to  attain  the  said  age; 

becoming  enti*  * 

tied  thereto.  The  dividendi  on  the  ttock  were  reduced  during  the  life  of  J . : — HM,  that  J.  wai  pot 

entitled  to  h«Te  the  reduced  di?idendi  made  up  to  125/.  a  year  by  a  nie  of  a  portion  of  the  capital 

oftiieitock. 
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and  upon  farther  trust,  as  to  such  further  part  of  the 
said  stocks  or  funds  as  at  the  time  and  price  aforesaid 
fihoold  hare  cost  500Z.  sterling,  to  transfer  the  same  unto 
his  (the  testator's)  shopwoman  Elizabeth  Clark,  if  she 
should  then  be  living.  The  testator  proceeded  in  like 
manner  to  dispose  of  the  same  sum  in  case  of  the  death 
of  the  last-named  legatee,  and  to  bequeath  the  other  parts 
of  the  said  stock  produced  hj  the  5100/.  in  Tarious  sums, 
by  similar  words  of  description.  He  also  directed  his  exe- 
cutrix, within  twelve  months  after  his  decease,  to  invest 
in  or  upon  such  one  of  the  public  stocks  or  funds  as  she 
might  think  proper,  in  the  joint  names  of  herself  and 
the  said  Dumergue,  so  much  of  his  property  aJs  hj  the 
dividends  or  interest  thereof  should  be  sufficient  to  raise 
the  sum  of  1252.  per  annum,  upon  trust,  after  the  said  in- 
vestment, to  stand  possessed  of  the  capital  of  the  said  stock 
or  fimd,  and  to  receive  and  take  the  dividends  and  in- 
terest to  and  upon  the  uses  and  trusts  following,  viz.  as  to 
the  said  dividends  and  interests,  from  time  to  time  to  pay 
the  same  into  the  hands  of  the  FluintiS  Susannah  for  her 
separate  use;  and  upon  trust  as  to  the  capital  stock  or 
fond,  upon  or  in  respect  of  which  the  dividends  should 
grow  or  arise,  from  and  after  the  decease  of  the  Plaintiff 
Susannah,  to  stand  possessed  thereof  as  part  of  the  resi- 
due of  his  estate  and  effects.  And  the  testator  declared, 
that)  if  it  should  happen  that  the  stocks  or  funds,  in  or 
npon  which  the  said  trust  monies  should  be  invested  pui^ 
saant  to  the  directions  contained  in  his  said  will,  should, 
afterwards  and  before  the  trusts,  ends,  intents,  and  pur- 
poses thereinbefore  declared  as  to  the  same  respectively 
should  be  fully  performed  and  executed,  be  paid  off  or 
reduced,  by  which  any  loss  or  deficiency  might  arise,  then 
that  the  persons  respectively  who  should  or  might  be  in- 
terested therein,  should  rateably  bear  and  sustain  such 
loss  or  any  loss  or  deficiency  out  of  their  respective  in- 
terests aforesaid,  upon  their  becoming  entitled  thereto, 
VOL.  X.  H  H  H.  w. 
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18M  upon  the  contingencies  thereinbefore  expressed  and  de- 
clared. And  the  testator  bequeathed  his  residuary  esUte 
to  his  wife,  whom  he  appointed  his  executrix. 

The  executrix,  in  pursuance  of  the  direction  in  the  will, 
transferred  into  the  names  of  herself  and  C.  Dumergve 
the  sum  of  81252.,  4Z.  per  cent.  Annuities,  which  produced 
125i[.  a  year;  and  by  her  will,  dated  in  1816,  bequeathed 
the  3125L  stock,  after  the  decease  of  the  Plaintiff  iSftuan- 
nakj  to  the  Defendant  Mary  Ann  Pariah,  and  gave  her 
residuary  estate  and  effects  to  the  Plaintiff  iSnMnnaA. 

The  41  per  cent  stock  was  in  1824  conyerted  into  3L  10& 
per  cent.  Annuities,  and  in  1844  into  31  6s.  per  cent  An- 
nuities. The  Plaintiff,  after  the  first  reduction,  received 
only  I09L  7s.  6d  per  annum,  and  after  the  second  reduc- 
tion only  lOlZ.  1  Is.  ScL  per  annum. 

The  question  raised  by  motion  for  decree  was,  whether 
the  Plaintiff  Susannah  was  entitled  to  the  full  amount  of 
]  25/.  a  year,  and  to  have  that  sum  made  up  by  a  sale  of  a 
sufficient  portion  of  the  capital  sum  of3125iL,  31 5a  per 
cent  annuities. 


Argument  Mr.  RoU  and  Mr.  Eddis  for  the  Plaintiff,  aigued,  that 
the  parties  who  would  become  entitled  to  the  stock  must, 
under  the  provisions  of  the  will,  bear  the  loss  occasioned 
by  the  reduction,  and  not  the  party  who  was  entitled  to 
the  dividends  only.  Most  of  the  decided  cases  had  ariflen 
in  the  absence  of  any  express  provision  for  the  event  of  a 
reduction  of  the  stock,  and  were  therefore  not  applicabla 

Mr.  Webb  for  the  Defendant  Mary  Ann  Parish,  con- 
tended, that  each  party  must,  according  to  the  will)  bear 
his  own  loss,  and  that  the  capital  was  affected  by  the  oe- 
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cessary  reduction  of  its  marketable  value  consequent  on 
the  reduction  of  the  dividends,  but  not  otherwise. — ^The 
following  cases  were  cited:  Davies  t.  WaUier  (a),  May  t. 
BenMU(b\  Kendall  t.  RvmM  (c),  Commiationers  ofCharir 
table  Donations  Jka  v.  8L  Lawrence  (d). 


1863. 


Ar^tuneaL 


The  Yice-Chakcbllob  said,  that  the  question  did  not 
depend  on  anj  of  the  authorities  with  reference  to  the 
effect  of  the  reduction  of  the  interest  on  the  public  funds 
upon  the  interests  of  legatees,  whether  of  bequests  in  the 
form  of  annuities  or  otherwise;  for  the  Plaintiff  was  in 
this  peculiar  position — the  direction  was  to  invest  in  the 
public  funds  so  much  of  the  testator's  property  as  by  the 
diyidends  or  interest  would  be  sufficient  to  raise  1251  a 
year,  and  then  to  stand  possessed  of  it,  upon  trust  to  pay 
the  dividends  or  interest  to  the  Plaintiff,  and,  subject  to 
this  trust,  the  capital  of  the  fund  was  directed  to  fall  into 
the  residue,  which  was  given  to  the  widow  and  executrix. 
The  Plaintiff  therefore  took  the  1252.  per  annum  to  be 
produced  by  the  stock,  and  the  widow  took  the  remainder, 
sabject  to  the  life  interest  The  widow  afterwards  be- 
queathed the  Btock  as  a  specific  legacy  to  the  Defend- 
ant, and  her  residuary  estate  to  the  Plaintiff,  who  there- 
fore now  represented  the  residue  originally  vested  in  the 
widow  of  the  testator.  The  right  for  which  the  Plaintiff 
contended  was  not  supported  either  by  the  class  of  cases 
in  vhich  bequests  arising  from  stock  have  been  held  to  be 
in  the  nature  of  annuities  entitling  the  legatees  to  have 
the  income  made  good  out  of  the  residue  by  the  purchase 
of  a  larger  sum  of  stock,  or  by  the  class  of  cases  in  which 
the  l^tee  had  been  held  to  take  no  more  than  the  divi- 
dends of  the  stock,  whatever  they  might  be.    If  the  Plain- 


(a)  1  S.  %  S.  463. 
{h)  1  RaBB.  370. 


(e)  3  Sim.  424. 
(rf)  3  J.  &  L.  561. 
H  U  2 
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Judgment. 


tiff  were  entitled  to  the  relief  sought  by  the  motion,  it 
must  be  under  the  peculiar  phraseology  of  this  irill,  in 
which  provision  is  made  for  the  event  of  the  paying  off 
or  reduction  of  the  stock.  [His  HoNOxm  stated  the  termfl 
of  the  will,  as  to  the  .5100Z.,  and  as  to  the  stock  which  was 
to  produce  the  125Z.  a  year;  and  the  direction  that  the 
legatees  should  respectively  bear  the  loss  or  deficiency  out 
of  their  respective  interests  upon  their  becoming  entitled 
thereto.]  There  was  a  difficulty  in  attributing  a  distmct 
meaning  to  all  the  words  of  the  will  The  contest  on  the 
part  of  the  Plaintiff  was,  that,  if  any  loss  or  deficiency 
should  occur  in  the  dividends  or  interest  by  the  payment 
or  reduction  of  the  stock,  when  the  parties  became  entitled 
to  it,  the  capital  of  the  stock  ought  to  be  applied  to  make 
good  the  loss  of  the  dividenda  He  should  have  great  difS- 
culty  in  arriving  at  the  conclusion,  upon  the  form  of  the  pro- 
vision in  the  will,  that  it  was  intended  that  the  tenant  for 
life  of  the  dividends  should  bear  no  loss,  and  that  the  other 
parties  interested  in  the  stock  should  bear  the  loss  which 
the  reduction  had  occasioned  to  the  tenant  for  life.  The 
testator  had  allotted  the  sum  of  51002.,  directing  that  each 
of  his  legatees  should  take  so  much  stock  as  was  purchased 
by  the  particular  sums,  part  of  the  aggregate  sum,  to 
which  he  refers.  His  mind  was  apparently  directed  to- 
wards the  sums  of  stock  in  a  mass,  and  he  declared  that 
the  persons  respectively  who  should  or  might  be  interested 
therein,  should  rateably  bear  and  sustain  the  loss  or  defi- 
ciency. The  loss  or  deficiency  might  be  in  the  redaction 
of  the  dividend,  or  in  the  reduction  of  the  value  of  the 
stock,  or  it  might  be  in  both.  He  was  of  opinion,  that 
could  not  be  a  ^'rateable"  distribution  of  the  loss  between 
the  tenant  for  life  and  the  parties  in  remainder,  which 
woidd  throw  the  whole  loss  upon  the  party  entitled  to  the 
stock  in  remainder,  and  wholly  release  the  tenant  for  life 
from  it,  which  it  was  sought  by  this  motion  to  do.  The 
motion  must  therefore  be  refused. 
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1863. 

FLAVEL  V.  HARRISON.  jp^  22fidL 

JtLA  VEL  the  elder  invented  a  stOTe  or  kitchen-range.  The  Conn  n- 
which  was  allied  to  possess  peculiar  advantages,  and  J^jJ^,*^' 
which  he  described  as  "Flavd's  Patent  Kitchener/'  al-  •t^eniitof 

JFtaveL  to  lo- 

thon^  in  fact,  no  patent  for  the  invention  had  ever  been  itnia  Horntm 
obtained.    The  Plaintiff,  Flavel  the  younger,  succeeded  to  i^,Si^ 
the  business  and  benefit  of  the  invention,  and  made  and  ^^^  ^J™. 
sold  the  artide  in  question  hj  the  same  namle.    The  «^'f**  Patent 
kitchen-range  was  exhibited  hj  the  Plaintiff  at  the  Ex-  thegioiind,fint, 
hibition  of  1861,  amongst  the  articles  of  ironmongery;  his  ^^^^H!^^ 
attendant  on  that  occasion  being  directed  to  inform  all  ^  ^oMribe  Um 

,  ■rtada  u  being 

persons  making  inquiries  on  the  subject,  that  the  invention  patented;  and, 
was  protected  by  a  patent  hThad  known 

of  the  oie  of  the 
name  bj  Har- 

The  Defendant  Harrison  entered  into  the  service  of  ^^***^  four 

monthi  belbce 

the  Plaintiff  in  1850,  and,  as  it  appeared,  during  the  time  he  applied  for 
he  was  in  such  service,  took  plans  and  drawings  of  the  But"tL™^t 
models  and  manufactured  articles  belonging  to  the  Plain-  "?*  deciding 

.  ,    •  ™  qneettott 

tm,  and  lists  of  the  names  of  his  customers,  and  in  some  whether /Vom^ 
cases  applied  for  orders  on  his  own  account,  using  in  such  aienlram^x, 
applications  letter-paper  and  envelopes  bearing  the  name  JJj!^*^j^i*K.^' 
and  address  of  the  Plaintiff.    The  Plaintiff,  having  dis-  i>eitj  to  bring 

an  action* 

covered  these  proceedings  of  the  Defendant,  discharged 
him  from  his  service;  and  soon  after  such  discharge,  in 
the  month  of  October,  1862,  the  Defendant  issued  placards 
advertising  as  his  own  manufacture  articles  which  he  de- 
scribed as  "Flavd's  Patent  Kitcheners,''  at  reduced  rates, 
and  which  stated  to  be  ^'warranted  the  same  as  the  ar- 
ticles in  the  Great  Exhibition,  1851/' 

The  Plaintiff  now  moved  for  an  injunction  to  restrain 
the  Defendant  from  describing  or  selling  the  articles  of 
Us  (the  Defendant's)  manufacture  hj  the  name  of  "Fla- 
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Arffwnent 


vd'a'*  Patent  Kitchener,  or  as  being  of  the  manufiictaie  of 
the  Plaintiff. 


Mr.  SwansUm  and  Mr.  Tripp  for  the  Plaintiff,  in  sup- 
port of  the  motion,  cited  cases  in  which  the  Court  had  in- 
terfered to  restrain  the  use,  for  the  purpose  of  profit  (or 
otherwise),  to  the  prejudice  or  against  the  will  of  the  owner, 
of  the  materials  or  information  acquired  in  a  situation  of 
confidence,  in  which  the  party  had  been  placed  by  such 
owner:  as  Recipes  or  compounds,  TovattY.  W%nyard{a), 
Morison  v.  Moat  (&);  Merchants'  accounts,  Tipping  v. 
Clarke  (c);  Drawings  or  etchings.  Prince  Albert  v. 
Strange  {d) ;  and  other  cases,  in  which  the  Court  had  re- 
strained one  tradesman  from  using  the  distinguisIuDg 
names  or  marks  adopted  hj  another:  as  Stamps  on  me- 
tal, Mdlington  v.  Fox(e);  Names  on  public  conveyances, 
Knott  v.  Morgan  (f);  and  authorities  shewing,  that  evi- 
dence of  such  use  would  even  sustain  an  action  on  the 
case:  Sykea  v.  Sykea  (gr);  and  that  even  the  circumstance 
that  the  party  whose  act  was  complained  of  as  the  inva- 
sion of  the  right  of  another,  was  in  truth  using  his  own 
name,  was  not  regarded  as  an  excuse:  Crofi  v.  Day(h)i 
Rodgere  v.  NowiU  (%). 


Mr.  MoU  and  Mr.  Sdwyn,  for  the  Defendant,  contended, 
that,  to  grant  the  injunction,  would  be  to  give  to  the  Plain- 
tiff all  the  advantage  of  a  patent,  without  a  patent  The 
article  was  free  to  all  the  world.  It  had  a  certain  name, 
which  all  the  world  might  use.  Names  of  articles  become 
by  force  of  accident  or  habit  incorporated  in  the  names  of 


(a)  IJ.  A  W.  394. 

(b)  9  Hare,  241. 

(e)  2  Hare,  383,393. 
(d)  1  H.  &  T.  1. 
(0)  3My.&Gr.338. 


(/ )  2  Keen,  213. 
^)  3  B.  &  C.  641. 
(A)  7  Beav.  84. 
(0  6  Hare^  326. 
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things,  and  it  would  be  contrary  to  common  sense  and 
rational  policy,  that  one  person  by  adopting  a  particolar 
name  should  acquire  for  eyer  an  ezclusire  right  to  use  it 
The  name  of  ''  WdUnffton'*  and  '<  Waierioo*'  were  a  few 
jears  ago  applied  to  multitudes  of  articles ;  but  it  has  neyer 
been  attempted  to  monopolise  the  exclusiTe  use  of  these 
▼ords  in  connection  with  any  of  the  articles  with  the 
names  <^  which  they  were  compounded.  Names  so  at- 
tributed often  become  the  sole  mode  of  distinguishing 
theartide,  as  ^'Marriaon's  Pills,'*  «JTaii«)m'5Cab/'  *'Ood^ 
frey's  Cordial/'  **Amot's  StOYC."  Sir  Thomas  Plumer, 
in  the  case  of  an  application  to  restrain  the  sale  of  '*  Vd- 
tm*  Vegetable  Syrup/'  said,  ^'  if  this  claim  of  monopoly 
can  be  maintained  without  any  limitation  of  time,  it  is  a 
mnch  better  right  than  that  of  a  patentee  (a)."  It  must 
also  be  shewn,  that  the  assumption  of  the  name  of  another 
party  was  prejudicial,  not  in  character  but  in  profit,  or 
otherwise  the  Court  would  be  assuming  a  criminal  juris- 
diction :  Clark  v.  Freema^^  (b).  And  there  were  also  other 
conclusiye  objections  to  the  right  of  the  Plaintiff  to  re- 
lief by  this  motion,  arising  from  his  own  conduct,  eyen  if 
he  were  otherwise  entitled  to  it  on  principle.  The  Plain- 
tiff had  pusdescribed  the  article.  He  had  deluded  the 
public,  and  averted  competition  by  gratuitously  describing 
it  as  a  '*  Patent  Kitchener,"  when  there  had  never,  in 
feet,  been  any  patent:  Bidding  ▼.  How  (c),  Perry  v.  True- 
fiU  (d),  and  he  had  precluded  himself  from  any  title  to  the 
remedy  by  injunction,  by  his  delay  for  a  period  of  four 
months  after  he  knew  of  the  subject  of  complaint,  before 
he  made  his  application. 


1858. 


(a)  Ctmham  ▼.  /onm,  SV.  &B. 
221. 
(6)  U  Beav.  118. 


(c)  8  Sim.  477. 
(cO6Beav.06. 
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JudgmetU, 


Vice-chancellor: — 

The  Defendant  in  this  case  contends,  that^  inasmuch  as 
the  manufacture  and  sale  of  the  article  in  question,  ''Fla- 
veVs  Patent  Kitchener/'  is  not  exclusively  reserved  by  any 
patent,  he  has  a  right  to  make  and  sell  it;  and  that,  from 
this  right  to  make  and  sell,  it  follows  that  he  has  a  right 
to  affix  to  the  article  the  name  by  which  it  is  known. 


I  am  very  far  from  assenting  to  such  a  proposition  in 
that  unqualified  form.  I  can  well  understand,  that  an  in- 
ventor or  manufacturer  might  in  that  way  be  greatly  da- 
maged by  the  bad  imitations  of  his  works  by  un3kilful 
persons.  The  whole  value  of  his  property  in  the.  right  to 
make  an  article,  to  which  his  ingenuity  and  industry 
might  have  given  a  value  and  public  appreciation,  might  be 
destroyed  by  the  acts  of  ignorant  imitators.  That  would 
trengh  very  strongly  upon  the  right  which  parties  may  ac- 
quire to  protection  against  the  fraudulent  use  by  others 
of  their  fixed  trade  marks  and  labels,  although  this  is  not 
the  case  of  a  mark  or  label  upon  the  goods,  but  is  the  case 
of  a  name  given  to  the  entire  article,  and  which  is  also 
the  name  of  the  inventor. 


I  must  also  observe,  that  there  are  many  parts  of  the 
conduct  of  the  Defendant  in  this  matter  which  it  is  im- 
possible to  view  without  great  disapprobation.  It  is  im- 
possible  to  justify  the  manner  in  which  he  obtains  a  list 
of  the  Plaintiff's  customers,  makes  plans  and  drawings  of 
his  works,  and  solicits  the  custom  of  those  who  are  dealing 
with  his  employer.  The  use  of  letter-paper  and  stamped 
wafers,  having  the  Plaintiff's  marks,  by  the  Defendant 
while  actually  in  the  employment  of  the  Plaintiff,  was 
most  unwarrantable,  and  was  calculated  to  produce  the 
impression  that  he  was  connected  with  the  Plaintiff  in 
some  way,  which  enabled  him  to  supply  these  articles  better 
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than  the  rest  of  the  world  If  he  afterwards  intended  to  act 
fairlj,  it  would  haye  been  easy  to  say  that  he  was  manofao- 
taring  an  article  of  the  same  excellence  as  that  of  the  Plain- 
tiff,andcheaper,  or  to  have  otherwise  described  hisranges  so 
as  to  ayoid  anything  which  could  mislead.  He  would  not 
faaye  headed  his  placards  ^^Flavel's  Patent  Kitchener/' 
Dor  would  he  have  referred  to  the  Great  Exhibition,  nor 
added  the  words  ''Warranted  Flavd'i  Patent  Range.'' 
Such  representations  are  plainly  calculated  to  induce  the 
public  to  presume  that  he  was  offering  for  sale  the  rery 
article  of  which  the  Plaintiff  was  a  manufacturer,  and  that 
bis  sales  were  in  fact  authorised  by  the  Plaintiff.  I  can- 
not allow  this  conduct  of  the  Defendant  to  pass  without 
expressing  my  disapprobation  of  it 


issa. 


I  cannot,  on  the  other  hand,  go  to  the  extent  of  the  pro- 
position which  has  been  put  forward  in  some  of  the  argu- 
ments for  the  Plaintiff, — that  in  no  case  may  a  workman 
make  use  of  the  knowledge  which  he  acquires  in  his  em- 
ployment for  the  purpose  of  his  trada  Such  a  principle 
would  go  too  far.  It  would  preyent  an  apprentice  from 
atailing  himself  of  the  knowledge  and  experience  which  he 
acquires  during  his  apprenticeship.  One  of  the  beneficial 
tendencies  and  results  of  labour  is,  to  gain  for  the  intellir 
gent  and  industrious  workman  the  skill  and  power  of  ex* 
erdsing  his  trade  with  progressiye*  increase  of  utility  to 
the  public  and  profit  to  himself,  as  his  experience  becomes 
more  extensiye;  and  certainly  there  can  be  no  principle 
of  law  which  restrains  a  workman  from  making  a  fair  and 
Intimate  use  of  his  experience.  .     ' 


I  come  now  to  the  two  particular  circumstances  upon 
which  I  shall  decide  this  case.  The  Plaintiff  relies  upon 
the  title  which  he  has  acquired  to  this  particular  manu- 
&cture,  and  to  the  name  by  which  it  is  known,  that  name 
being,  as  he  states,  ''Fla/vd's  Patent  Kitchener."    Now, 
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it  tamB  out  that  neither  the  Plaintiff  nor  his  father,  the 
original  inyentor,  erer  had  any  patent  in  the  article,  and 
that  it  never  was  in  fact  a  patented  article.  This 
brings  the  case  within  the  doctrine  of  Perry  y.  Truefitt{a\ 
and  Pidding  t.  Haw(Jti).  The  Plaintiff,  by  using  this  ap- 
pellation, certainly  misleads  the  public;  although  the 
extent  to  which  any  particular  individual  may  be  deceived 
may  depend  on  a  variety  of  circumstances.  Every  one 
knows  that  patented  articles  are  in  proportion  more  ex- 
pensive than  articles  which  are  open  to  the  competition  of 
the  world;  and  purchasers  are  more  readily  inclined  to 
give  a  higher  price  for  an  article  protected  by  patent  than 
if  it  were  open  to  unrestricted  competition.  It  was  said, 
that,  in  Pidding  v.  Eofv(b)y  there  was  a  fraud  upon  the 
public,  because  the  majority  of  purchasers  could  not  know 
whether  there  was  any  such  person  as  Howqua^  and,  there- 
fore, might  be  led  into  purchasing  the  tea  mixture  upon  a 
recommendation  the  truth  of  which  they  could  not  test, 
whilst  in  this  case  they  might  ascertain  forthemselves  whe- 
ther there  was  a  patent  or  not,  and  they  might  testthemerit 
of  the  invention.  I  think,  however,  that  the  use  of  the  word 
'*  pateht''  operates  to  prevent  the  public  from  testing  it  as 
they  otherwise  might;  they  are  dissuaded  from  examining 
the  article,  with  a  view  to  imitation;  and  it  is  in  evidence 
that  persons  were  prevented  from  making  that  fr^e  use  of 
it  which  every  purchaser  has  a  right  to  make  of  an  un- 
patented article.  The  knowledge  that  there  was  no 
patent  would  enable  and  encourage  every  ironmonger  who 
bought  the  article,  to  take  it  to  pieces,  and  examine, 
and  make  copies  and  models  of  all  the  parts  for  the  pur- 
pose of  imitation,  if  he  thought  it  likely  to  be  useful, 
which  he  would  never  think  of  doing  with  r^ard  to  a 
patented  articled  There  was  a  case  before  Lord  Miotf^  in 
which  a  patent  had  been  taken  out,  and  had  never  been 


(a)  6  Beav.  66. 


(6)  8  Sim.  477. 
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repealed,  although  an  action  had  been  brou|^t»  and  de-  1863. 
cided  against  the  patentee.  In  that  case,  the  description 
had  been  originallj  true,  and  had  never  been  finally  de- 
cided to  be  wrong;  and  Lord  Sldon  thought  the  use  of  the 
description  did  not  depriye  the  party  of  his  right  to  pro- 
tection. Here  the  Plaintiff  comes  with  a  description  for 
which  there  nerer  was  any  foundation, — ^which  is,  in  fact, 
a  direct  misrepresentation ;  and  he  asks  this  Court  to  pro- 
tect him  in  continuing  to  use  it  On  this  ground,  I  think 
I  ought  to  retain  the  bill,  as  in  Perry  v.  TruefiU;  for,  al- 
though I  think  it  is  not  a  case  in  which  the  Court  should 
interfere  by  injunction  in  the  first  instance,  I  cannot  say 
that  a  Court  of  law  might  not  consider  the  Plaintiff  en* 
titled  to  a  remedy  for  the  wrong  done  by  the  De- 
fendant in  the  use  of  his  name ;  and  if  he  should  prove  to 
hate  a  l^gal  right,  he  would  then  be  entitled  to  the  lud  of 
this  Court  to  enforce  it 

I  now  come  to  a  second  ground  for  refusing  the  injunc- 
tion. It  appears  that  the  Defendant,  in  the  first  place, 
usaed  advertisements,  which  certainly  did  not  imply  any 
intention  of  selling  these  articles  as  of  the  Plaintiff's 
manufacture.  From  these  first  advertisements  it  might 
haye  been  inferred  that  the  Defendant  was  about  to 
bring  out  (what  I  think  he  ought  to  have  brought  out, 
if  anything,)  a  "Harrison's  Kitchener,''  in  competition 
with  FUxod's  Patent  Kitchener/'  The  Plaintiff  thereupon 
advertised  that  the  Defendant  had  been  discharged  from 
his  serrice.  This  was  followed  by  another  advertisement 
from  the  Defendant,  in  which  he  did  not  say  that  he  was 
going  to  use  the  Plaintiff's  name,  but,  that  he  was  about  to  - 
sell  the  article  known  as  "  Flavd's  Patent  Kitchener"  at  a 
certain  price.  His  next  step  was  to  issue  placards,  adver- 
tising, not  articles  similar  to  the  Plaintiff's,  but  articles 
''  warranted  Flavd's  Patent  Kitchener."  That  was  in  Octo- 
ber last;  and  it  was  then  that  the  Plaintiff  had  a  case  for  the 
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interference  of  the  Court  to  restrain  this  use  of  his  nama 
The  Plaintiff,  howoTer,  says,  that  he  never  had  any  ground 
for  knowing  or  supposing  that  the  Defendant  actually  sold 
these  articles  as  being  of  his  (the  Plaintiff's)  manufacture, 
until  January  last^  when  the  two  persons  whom  he  has 
called  as  witnesses,  went  to  the  Defendant  These  wit- 
nesses state  that  the  Defendant  sold  them  an  article  as 
being  of  the  Plaintiff's  make,  and  said  that  he  had  as 
much  right  to  use  the  name  as  the  Plaintiff  himself.  The 
Defendant,  however,  explains  that  what  he  really  said  was, 
in  effect,  nothing  more  than  appears  in  the  placard,  that 
he  warranted  the  articles  to  be  exactly  similar  to  those 
known  as  **Flavel's  Patent  Kitchener/'  He  denies  that 
he  erer  stated  them  to  be  actually  of  Flavd's  own  mana- 
&cture.  The  difference  in  the  words  represented  to  be 
used  is  not  great,  and  the  Defendant's  construction  of  the 
effect  of  the  representation  is  borne  out  by  other  witnesses, 
who  agree  in  stating  that  he  never  alleged  the  kitchen 
range,.which  he  called  Flavd'a,  to  be  really  made  by  any 
other  person  than  himself.  I  am  bound  to  say,  that  it  is 
not  shewn  to  my  s^itisfaction,  that  the  Defendant  did  in 
January  last,  or  at  all,  represent  the  articles  sold  by  him 
as  having  been  made  by  the  Plaintiff;  and  it  is  clear,  as 
to  the  use  of  the  name  of  *^Flavd"  that  it  was  known  to 
the  Plaintiff,  or,  if  he  had  chosen  to  attend  to  that  to  which 
his  attention  was  sufficiently  called,  it  might  have  been 
known  to  him  as  long  ago  as  October  last.  I  shall  there- 
fore direct  the  motion  to  stand  over  for  six  months,  with 
liberty  to  bring  an  action. 
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TAYLOR  V.  TAYLOR.  Feb.  leth. 

IhE  testator  J.  J.  Taylor,  a  jeweller  and  cutler  in  Os^  After  ih«  te»- 
ford-dreety  by  his  will,  dated  in  January,  1850,  after  gir-  « ih^aepl^ 


ing  certain  pecuniary  legacies,  gave  all  his  furniture,  ^fi/Lq-^^y 
plate,  linen,  china,  books,  prints,  pictures,  wines,  liquors,  JJ^j^'*"^  . 

BOlu  OOUS  BOA 

and  other  household  effects  used  by  him  in  his  dwelling-  ihop  and  th« 
house,  of  which  he  should  die  possessed,  to  the  Plaintiff  ihn^tohm 
absolutely;  and  he  bequeathed  the  goodwill  of  the  busi-  ^^<||"^^^ 
ness  then  carried  on  by  him  at  Nos.  161  and  161a,  Oxford-  which  fiuled), 
dredy  the  lease  under  which  he  held  the  same  premises,  nttdouy  c 
and  all  his  stock  in  trade  therein,  together  with  all  book  ^*^^ 


debts  owing  to  him  (subject,  nevertheless,  to  any  trade  ^^^  .^*  - 


debts)  to  the  Plaintiff  his  wife,  upon  trust  to  carry  on  the 
said  business  until  his  son  Sydney  James  Taylor  should  hb  wife^Dot  ** 
attain  the  age  of  twenty-one  years,  and  to  receive  and  Jj^^^^J^ 
take  the  net  gains  and  profits  thereof  for  her  own  use  and  ^"7  <n.th« 
benefit    And!,  upon  his  said  son  attaining  that  age»  then  with  ttepor- 
as  to  one-third  part  of  the  said  stock  in  trade,  goodwill,  JJ^,^"*""  ^ 


lease,  and  book  debts,  he,  the  said  testator,  gave  and  be-  ^^f!kj^^^ 
queathed  the  same  to  the  ISfihtiff  for  her  own  use  and  nj  l^gateM.  in 
benefit  absolutely;  but,  in  case  his  said  son  should  not  forX^HSTof 
live  to  attain  the  age  of  twenty-one  years,  then,  from  and  JIS^^J^^ 
immediately  after  his  decease  under  that  age,  he  gave  2^*-"^^ 
the  whole  of  his  stock  in  trade,  together  with  the  good-  mm  anm,  to 
vill,  lease,  and  debts,  to  the  Plaintiff,  for  her  own  use  ftai^t/j^ 
and  benefit  absolutely.    And  the  testator  gave,  devised,  ^SSTmS 
and  bequeathed  his  real  estate,  and  his  residuary  personal  pMMMion  of 

liTered  to  lh« 
puthaaer,  th« 
tntaOor  dkd.  The  Court,  in  an  adminiflntion  nit,  approrad  of  the  agreement  aa  henefidal  to  Uie 
eitate,  and  directed  it  to  be  carried  into  effect  t^/TeM,  that,  notwithf  tending  the  agreement  for  lale^ 
ind  the  tianifier  of  the  poensdon  of  the  property  ipedfically  bequeathed,  none  of  the  parties  having, 
sny  lawfo]  anthori^  to  effect  inch  a  lale,  both  the  leaaehold  estate  and  the  stock  in  trade  most  be 
tduD  as  miGonTerted  at  the  death  of  the  teetator,  and  posKid  to  the  specific  legatee. 
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estate,  upon  certain  trusts,  for  the  benefit  of  the  Plaintiff 
for  life,  and,  at  her  death,  for  the  said  Sydney  James 
Taylor  absolutely,  in  case  he  should  attain  the  age  of 
twenty-one  years;  but,  in  the  event  of  his  decease  under 
that  age,  then  in  trust  for  the  Defendant  Sarah  Janes 
Hd/rich  for  her  life,  and,  after  her  death,  to  such  persons 
as  she  should  by  will  appoint 


Sydney  Janies  Taylor  the  son  died  in  February,  1850, 
an  infant ;  and  soon  after  his  death  the  testator  became  of 
unsound  mind,  and  in  April,  1850,  he  was  removed  to  a 
lunatic  asylum.  It  being  improbable  that  he  would  ever 
again  be  capable  of  managing  his  affairs,  it  was  agreed 
between  the  Plaintiff  his  wife>  Taylor,  and  Morris,  who 
had  with  hex  been  named  executors  in  the  testator's  wiU, 
and  Sarah  Jones  ndfrtch,  one  of  the  residuary  legatees 
named  in  the  same  will,  and  her  husband,  that  the  testa- 
tor's stock  in  trade  and  goodwill  of  the  cutleiy  business, 
carried  on  at  No.  161a,  Oxford-street,  and  the  lease  of  the 
same  premises,  should  be  sold  to  Samud  Reid,  an  assist- 
ant to  the  testator,  who  should  also  be  released  from  a 
covenant  he  was  under  not  to  carry  on  the  same  business 
within  a  certain  distance  of  the  testator's  shop;  and  Reid 
agreed  to  purchase  the  stock  in  trade  for  13122. 14^.  ll(i, 
and  the  lease,  fixtures,  and  goodwill  of  No.  161a,  at  3001, 
making  16122. 14«.  llcZ.  It  was  agreed  between  the  pa^ 
ties,  that  payment  should  be  made  by  Reid  by  several 
promissory  notes  and  bills  of  exchange,  payable  at  differ- 
ent dates,  the  notes  being  made  payable  and  the  bills 
being  indorsed  to  the  testator.  By  a  deed,  dated  the  22nd 
of  June,  1850,  made  between  all  the  parties  to  the  fore- 
going agreement,  it  was  declared,  that  the  amounts  for 
which  the  notes  and  bills  were  given  should,  when  paid, 
be  invested  in  Consols,  in  trust  as  to  3002.  for  the  security 
of  Reid,  that  the  agreement  should  be  performed;  and  as 
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to  the  whole  fond,  subject  to  that  security,  upon  trust  for 
the  testator  absolutely.  Beid  was  placed  in  possession  of 
the  premises  and  stock  in  pursuance  of  the  agreement, 
and  sold  a  considerable  portion  of  it  in  the  course  of  his 
trade.  The  testator  died  in  August^  1860,  without  hav- 
ing  again  become  of  sound  mind.  The  Plaintiff  his  widow, 
and  Taylor  and  Morris  the  Defendants,  proved  his  wilL 
The  circumstances  of  the  agreement  and  sale  were  referred 
to  the  Master,  who  found  that  it  was  proper  they  should 
be  carried  into  effect  The  bills  and  notes  giTen  by  Reid 
were  at  this  time  in  the  hands  of  the  executors,  and  had 
not  been  paid. 


Mr.  Bacon  and  ICr.  Dari,  for  the  Plaiatiff,  daimed  to 
be  entitled  to  the  securities  for  the  purchase-money  of 
die  stock  in  trade,  lease,  and  goodwill,  agreed  to  be  sold 
to  Reid,  as  she  would  hare  been  entitled  under  the  will 
to  those  articles  as  specific  legatee  if  the  sale  had  not 
taken  place. 

Mr.  Elderkm  and  Mr.  W.  Forster  contended,  that  the 
sale  had  been,  in  fact,  a  conyersion  of  the  specific  articles 
into  money,  and  that  as  money  it  passed  under  the  resi- 
duary bequest:  Browne  v.  Oroombridge (a).  The  dealing 
with  the  property  in  this  case  was  no  more  than  what  any 
prudent  owner  would  have  done;  and  the  act  of  conyer- 
sbn  haying  been  approved  and  confirmed  by  the  Court, 
the  specific  legacy  was  adeemed,  and  the  Court  would  not 
recall  it :  Bromfidd,  Ex  parte  (&),  Whddale  y.  Partridge  (o). 
There  was  no  equity  as  between  legatees  entitling  one  to 
the  assistance  of  the  Court  against  the  other;  they  must 
take  the  property  in  the  state  in  which  it  actuaUy  fell  to 
them:  Lushington  y.  SeweU  (d),  WeUby^  y.  Boddiffe  (e).    In 


^TffUMMtm 


(a)41Cadd.495. 
(J>)  1  Ves.jim.463. 
(c)  5  Yes.  396. 


((Q  1  Buss.  &  My.  160. 
(•)  Id.  671. 
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wbat  state  the  property  ooght  to  haye  come  to  the  legatees 
vas»  therefore,  an  immaterial  qaestion. 


Mr.  Teed,  Mr.  Ocmijjbdl,  Mr.  Hetheringiony  and  Mr.  Crads- 
Argfuumt     ^^^  appeared  for  the  executors,  and  Reid  the  purchaser 
of  the  property  to  which  the  question  relate 


Judffnumi.      VicB-ChaNGELLOB: — 

I  am  certainly  somewhat  surprised  at  finding  the  extent 
to  which  the  Court  went  in  Browne  v.  Oroombridge  (a) ;  but 
it  would  be  carrying  the  principle  much  farther,  to  hold  that 
an  act  of  this  description  had  the  effect  of  so  altering  the 
property  as  to  make  a  large  part  of  that  which  the  testator 
had  given  to  his  wife,  the  property  of  other  l^atees  at  the 
time  of  his  death.  I  think  it  is  impossible  to  say,  that,  in 
consequence  of  the  acts  of  parties,  which  might  indeed  have 
been  beneficial  in  their  result,  but  were  wholly  without 
authority,  and  were  in  fact  in  no  sense  completely  effected 
at  the  testator's  death,  the  property  of  the  testator  must  be 
treated  as  so  changed  in  its  character  as  to  affect  the  re- 
spectiye  interests  of  his  legatees.  The  decision  in  the  case 
o{ Browne  y.  Oroombridge  was  founded  on  two  grounds;— 
the  testator  had  made  a  specific  bequest,  under  which  he 
intended  to  pass  only  the  cash  in  his  house  or  about  his 
person;  and  after  he  became  insane,  large  sums  of  money 
were  received,  which  his  wife  directed  to  be  laid  out  in 
the  funds,  and  the  investment  of  the  money  was  consider- 
ed to  be  no  more  than  what  a  prudent  owner  would  have 
done.  I  am  here,  however,  asked  to  do  a  great  deal  mora 
The  property  which  was  attempted  to  be  sold  in  this  case 
was  a  leasehold  house,  and  a  large  stock  in  trade.  In  or- 
der to  test  the  point  more  distinctly,  I  will  suppose  it  to 
have  been  real  estate  belonging  to  the  testator,  and  that 


(a)  4  Madd.  495. 
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the  legal  interest  was  outstanding  in  trustees,  and  the  par- 
ties acting  for  the  lunatic  intending  to  sue  out  a  commis- 
sion take  upon  themselves  to  sell  the  estate,  and  make 
such  title  as  thej  can, — the  purchaser  taking  his  chance 
of  the  confirmation  of  the  transaction.  It  would  be  a 
stroDg  thing  to  say,  that  a  transaction  of  this  kind  could 
be  treated  as  having  the  effect  of  converting  the  estate 
into  money.  Take,  again,  another  case,  suppose  a  trustee 
of  a  sum  of  stock  for  a  party  who  has  become  insane  should 
be  of  opinion  that  the  lunatic  is  in  want  of  the  fund  for 
his  maintenance,  and  should  take  upon  himself  to  sell  the 
Btock.  It  may  be,  that,  so  far  as  the  proceeds  of  the  stock 
have  been  properly  applied  for  the  benefit  of  the  lunatic, 
the  Court  might  hold  that  the  parties  interested  in  the 
stock  had  no  remedy  against  the  trustees  in  respect  of  the 
sale;  but  it  does  not  follow  that  the  proceeds  of  the  stock, 
which  remained  unapplied,  would  cease  to  be  regarded  as 
stock,  and  be  treated  as  if  it  had  always  consisted  of 
money. 


1663. 
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The  point  which  is  in  this  case  most  favourable  to  the 
argument  of  those  who  contend  for  the  complete  effect  of 
the  conversion,  is  that  which  relates  to  the  stock  in  trade. 
If  the  stock  in  trade  had  stood  alone,  the  case  would  have 
come  much  nearer  to  that  of  Brovme  v.  Oroombrtdge,  for 
the  stock  in  trade  consists  of  property  which  in  its  nature 
required  to  be  dealt  with.  No  one  can  entertain  a  doubt 
that  it  was  right  that  this  property  should  be  disposed  of, 
the  lady  being  incapable  herself  of  carrying  on  the  busi- 
ness. In  strictness,  however,  the  proper  course  would  have 
been  to  have  taken  out  a  commission  of  lunacy,  but  that 
was  not  done;  and  not  being  done,  there  was  no  person 
in  a  position  to  do  any  act  which  could  confer  a  law- 
ful title  to  any  portion  of  the  property,  except  the  title 
which  would  be  given  by  the  sale  of  articles  to  the  cus- 
tomers, which  passed  by  delivery  in  the  ordinary  course 
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of  trade.  Sales  effected  in  that  manner  are  not  analogous 
to  the  proceeding  which  was  taken,  and,  perhaps,  very  pro- 
perly in  this  case.  I  think  the  finding  of  the  Master  is 
right, — ^that  this  agreement  is  proper  and  should  be  carried 
into  effect;  but  it  was  not  an  agreement  which  at  the 
time  of  the  testator's  death  was  binding  on  his  property, 
and  therefore,  there  being  no  equity  between  legatees, 
the  legatees  must  take  it,  according  to  the  trust  declared 
by  the  will,  in  its  conrerted  state.  I  found  my  decision 
on  this, — that  at  the  time  of  the  testator's  death  this  por 
tion  of  his  estate  consisted  in  fact,  not  of  money,  but  of 
the  leasehold  premises  and  stock  in  trade,  which  passed 
by  that  description  to  his  specific  legatees. 


F^b.  2\it, 


GIRDLESTONE  v.  CREED. 


b"*  ^VteU"***  -4iGfJFJS/i\ryl  BELL,  the  testatrix,  was  the  daughter  of 
trix  in  Btock,  a  deceased  vicar  of  Stow  Bardolph,  in  NorfoUcy  and  had 
placed  by  w*  coUected  subscriptions  for  the  purpose  of  building  anden- 
S.^^'^rSe  ^^^^^8  ^  church  or  chapel-of-ease  in  that  parisL  The 
produce  of  mo-  sums  80  Collected  she  deposited  from  time  to  time  in  the 
been  portly  col-  Lynn  Savings  Bank,  to  an  account  intituled  ^'  The  Siaw 
IrwwpriJted"  Provident  Society,  Algerina  Bell  Treasurer,"  there  being 
fOT  uT  ^^^^  in  fact  no  such  society,  and  the  name  being  assumed,  in 
ofbuUdingand  Order  to  admit  of  the  deposit  of  a  larger  sum  than  would 
chnich'm  accr-  he  received  from  a  private  person.  Sums  were  drawn  out 
■nle  ito^k^iiad  ^^  ^^^  account,  and  paid  to  the  private  bankers  of  the 
been  inyetted  tcstatrix,  and  invested  in  Consols  in  the  joint  names  of 
of  the  testatrix   herself  and  Henry  Oirdlestone.     At  the  time  of  her  death 

and  of  another 

person.  At  the  time  of  the  decease  of  the  testatrix  no  deed  appointing  or  declaring  the  tnuti  of  the 
money  had  been  executed,  and  no  site  for  the  intended  church  had  been  obtained: — HM,  that  the 
money  and  stock  were,  at  the  death  of  the  testatrix,  part  of  her  penonal  estate,  and  that  the  liability 
either  of  the  money  or  the  stock  to  any  charitable  use  was  excluded  by  the  stat.  9  Geo.  2,  c  S6. 

Exception  to  stat.  9  Geo.  2,  c.  86,  in  the  case  of  a  bequest  of  monies  to  the  extent  of  5002.  for 
building  or  endowing  a  chnnh. 


SUUemenL 
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a  sum  of  3551  5«.  lid  stood  in  the  saTings  bank  to  the  isda 
said  account,  and  1096/u  la  3d  in  Consols,  which  had  been 
transferred  into  the  said  names  more  than  six  months  be- 
fore the  death  of  the  testatrix.  In  the  first  page  of  the 
first  pass  book  kept  by  the  testatrix  with  the  savings 
bank,  there  was  a  note  in  pencil  in  these  words  (whether 
or  not  written  by  her  was  not  prored) : — ''  This  society  is 
sa?ing  small  sums  towards  erecting  an  Episcopal  Chapel, 
at  ^w  Bridge  for  the  poor,  who  amount  to  nearly  600, 
and  live  two  to  four  miles  distant  from  Stow  Church." 
The  following  memoranda  were  found  on  a  paper  in  the 
handwriting  of  the  testatrix: — 

"flf.B.  £?. 
''Definite  promises. — A.  B,  501.,  Hiss  Brintan  50iL, 
Norwich  Diocesan  Society  501,  Rev.  Oeorge  Ddshwood 
202L,  Rev.  Oale  Towrdey  102.,  Hon.  and  Rev.  Lord  Poyning 
5i.,  Rev.  Jermyn  PraU  BL,  Rev.  Robert  Long  51,  Anony- 
moos  52.,  in  the  Savings  Bank  2951.  Total  4952.:  this  is 
the  building  fond  In  the  31.  per  cent.  Consols  1000/.: 
this  is  the  endowment  fund  "  (a). 

The  testatrix  had,  in  a  correspondence  with  the  Bishop 
otNormch  with  regard  to  the  right  of  presentation  to  the 
projected  church  or  chapel-of-ease,  mentioned  her  inten- 
tion of  building  and  endowing  it;  and  she  had  advised  with 
a  solicited  on  the  subject,  and  directed  him  to  prepare  the 
draft  of  a  declaration  of  trust  of  the  monies  which  had 
been  provided.  The  draft  had  been  prepared,  but  had  not 
been  seen  by  the  testatrix;  and  no  declaration  of  trust 
was  ever  executed.  The  land  for  the  site  of  the  intended 
building  had  not  been  procured. 


(a)   This  docoment  was  not      was  inferred  that  it  was  written 
dated;  but^  from  the  state  of  the      in  May,  1846. 
aooonnt  to  which  it  albides,  it 
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her  ezecntors ;  and  several  questions  arising  with  respect  to 
her  estate,  and,  among  others,  a  question  with  r^ard  to 
the  disposition  of  the  investments  in  Ck)n8ols  and  the 
savings  bank  above  referred  to,  the  executors  instituted 
the  suit  for  the  administration  of  the  estate  (a). 

The  Master,  by  his  report,  found  that  the  10932.  U  3d 
Consols,  and  S65L  58,  llcL  cash,  did  not  form  part  of  the 
assets  of  the  testatrix;  but  that  the  10932.  1&  Sd  Consols 
were  subject  to  a  trust  for  endowing  a  church  or  chapel-of- 
ease  at  or  near  Stow  Bridge,  and  the  sum  of  355 JL  5&  lid 
was  subject  to  a  trust  for  erecting  such  church  or  chapel- 
of-ease.  The  residuary  legatee  claimed  these  funds  as  part 
of  the  estate,  and  excepted  to  the  report. 


ArtntmeiU.  Mr.  RoU  and  Mr.  Setwyn,  for  the  exceptions,  relied  on 
the  Stat  9  Geo.  2,  a  36,  which  provides,  that  no  "  sum  or 
sums  of  money,  goods,  chattels,  stock  in  the  public  fund% 
securities  for  money,  or  any  other  personal  estate  whatso- 
ever, to  be  laid  out  and  disposed  of  in  the  purchase  of  any 
lands,  &a,  shall  be  given,  granted,  &c.,  in  trust  or  for  the 
benefit  of  any  charitable  uses  whatsoever,  unless  such  gift, 
&a,  be  made  by  deed  inrolled  as  therein  mentioned,  and 
unless  such  stocks  be  transferred  in  the  public  books  six 
calendar  months,  at  least,  before  the  death  of  such  donor, 
&C.,  and  unless  the  same  be  made  to  take  effect  in  posses- 
sion." Whatever  may  have  been  the  intention  of  the  tes- 
tatrix in  collecting  the  subscriptions  of  which  this  fund 
was  composed,  or  the  design  which  she  entertained  with 
regard  to  the  aggregate  fund  when  it  was  collected,  and 
whatever  the  right  or  remedy  of  the  subscribers  may  be 
to  recover  their  money  from  the  estate  of  the  testatrix,  on 

(a)  See  Girdle$t<me  r.Oreed,  8  Hare,  206. 
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the  ground  that  she  has  not  applied  it  according  to  their 
direction  or  intention,  the  Attomej-Oeneral  has  no  right 
to  insist  upon  the  application  of  the  fnnd  for  charitable 
purposes.  Mere  proof  of  the  purpose  for  which  the  yarious 
sabscribers  gave  their  money  is  insu£Scient  to  supply  the 
want  of  that  form  of  dedication  to  a  charitable  use  which 
the  statute  requires:  AUamey-Oeneral  t.  Oardner(a). — 
They  cited  tAaoAttametf-Oeneral  y.  Hinxman  Q>),  AUomey- 
Omeral  y.  Datdes  (c). 

Mr.  Wicbens,  for  the  Attomey-Oenend,  in  support  of 
the  report — ^The  trustees  of  the  fund  do  not  insist  upon 
a*^y  objection  arising  from  the  statute,  and  it  is  not  com- 
petent for  any  other  persons  to  compel  them  to  do  so 
AUomey-Oeneral  y.  Ward(d).  There  was  sufficient  eyi- 
dence  of  the  intention  of  the  testatrix  to  enable  the  Court 
to  ascertain  and  carry  it  out:  OiUeU  y.  Hobaon(e). 


483 


i»a. 


Vios-Chahobllob:— 

It  is  probable  that  this  testatrix  would  haye  been  greatly 
shocked  if  she  had  been  made  aware  of  the  consequences 
of  the  state  in  which  this  property  i«^as  left  at  her  decease. 
I  have,  howeyer,  but  to  consider  what  these  consequences 
dually  are  in  point  of  law.  The  case  may  be  considered 
in  two  ways: — First,  supposing  the  fund  in  question  to  be 
composed  entirely  of  the  proper  money  of  the  testatrix; 
and,  secondly,  supposing  it  to  be  made  up  of  the  money  of 
other  persons.  Now,  taking  the  money  to  be  wholly  her 
own,  I  will  consider  first  the  claims  upon  the  sum  in  the 
sayings  bank.  If  this  sum  had  been  the  money  of  the 
testatrix,  nothing  that  she  had  done  at  the  time  of  her 
death  could  operate  under  the  statute  as  affecting  that 


(a)SDea.&aiOS. 
(6)  2  J.  &W.  270. 
(e)9yeaS36. 


(d)  6  Hare,  477. 

(e)  3  My.  Ik  E.  517. 
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1663.  money  with  any  charitable  trust  It  would  be  onlymonej 
which  the  testatrix  had  intended  to  apply  to  a  charitable 
use,  but  which  she  had  not  impressed  with  that  use  in  the 
manner  which  the  statute  requires,  namely,  by  deed  duly  ex- 
JvdffmenL  edited  twelve  months  and  enrolled  six  months  before  her 
death.  The  mere  evidence  of  her  intention,  therefore,  how- 
ever plain,  cannot  satisfy  the  provisions  of  the  statute.  I 
will  now  suppose  the  whole  of  the  fund  in  question  to  be 
in  the  public  funds,  bought  by  the  testatrix  with  her  own 
stock  money.  In  that  case  the  provision  of  the  Act  which 
requires  a  deed  executed  and  enrolled  does  not  apply;  but 
still  there  must  be  some  declaration  of  trust  It  is  impofr- 
sible  to  say  that  a  mere  transfer  of  this  stock,  without 
more,  could  vest  it  to  the  charitable  use  which  the  testatrix 
had  in  view,  for  there  would  be  no  evidence  in  support  of 
the  charity.  I  will  not  say  that  it  may  not  be  open  to  ar- 
gument, that  where  the  transfer  of  the  stock  has  been  duly 
made  for  the  period  limited  by  the  statute,  a  parol  declara- 
tion of  trust  might  in  some  cases  be  sufficient,  although  per- 
haps that  can  hardly  be  the  construction  of  the  Act  It  is, 
however,  clear,  that  there  must  be  some  declaration  of  trust, 
for  the  transfer  cannot  alone  have  that  effect.  The  ques- 
tion then  is,  what  intention  the  testatrix  has  manifested  in 
this  case.  The  only  indications  of  that  intention  which  we 
have,  are,  that  it  was  designed  for  the  endowment  of  a 
church.  I  will  suppose  this  intention  to  be  clearly  ascer- 
tained, and  it  is  then  necessary,  in  order  that  effect  may 
be  given  to  the  intention  by  means  of  the  transfer  of  the 
stock,  that  the  gift  so  effected  may  be  "  made  to  take  effect 
in  possession  for  the  charitable  use  intended  immediately 
from  the  making""  of  the  transfer.  If  this  be  not  done, 
the  intended  charitable  object  cannot  avail  itself  of  the 
benefit  of  the  fund.  But  in  this  case,  to  what  particular 
charity  is  this  fund  devoted?  There  was  an  intentioD  to 
build  a  church,  but  there  was  no  existing  church,  which 
could  take  or  claim  the  gift.    It  is  impossible,  therefore, 
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that  the  oonditionfi  of  the  gift  imposed  by  the  statute 
cm  be  fhlfilled  in  this  case.  It  may  be  contended,  from 
the  manner  in  which  this  money  was  first  paid  into  the 
saringa  bank,  and  then  transferred  to  the  bankers  and 
invested  in  stock,  that  it  was  a  sum  the  whole  of  which 
the  testatrix  had  dedicated  to  charity;  but  it  cannot  be 
said,  that  it  was  appropriated  to  any  existing  charity. 
Until  the  church,  which  the  testatrix  contemplated,  should 
be  built  or  be  in  existence,  the  stock  must  be  subject  to  a 
lesolting  trust  for  the  lady.  If  the  testatrix  had  de- 
clared, in  the  most  formal  manner,  that  the  stock  was 
transferred  for  the  endowment  of  a  non-existing  church, 
I  do  not  see  how  it  could  satisfy  the  words  of  the  statute 
by  inuBediately  taking  efiect  in  possession.  It  could  not, 
I  apprehend,  be  what  the  statute  requires,  which  I  may 
call  an  'out  and  out'  gift  to  the  charity,  oyer  which  the 
testatrix  retained  no  power  of  disposition.  This  is  the 
way  in  which  it  appears  to  me  that  the  case  would  stand, 
if  the  stock  had  been  wholly  the  produce  of  the  testatrix's 
own  money. 


Jud0wmL 


I  will  now  assume  that  the  monies  in  question  belonged 
not  to  the  testatrix,  but  were  the  monies  of  other  persons, 
collected  by  the  testatrix  for  the  purpose  intimated  in  the 
memoranda  of  the  testatrix,  which  are  in  evidence.  The 
result  to  which  we  must  arriye  no  doubt  hurts  one's  moral 
sense,  but  it  is  the  necessary  consequence  of  the  statute. 
The  lady  has  been  collecting  a  considerable  sum  of  money 
fortius  intended  church;  she  has  it  all  paid  into  her  own 
bankers^  for  the  money  in  the  savings  bank  must  be  re- 
garded as  in  her  own  hands,  as  well  as  the  money  in  the 
bank  of  Messrs.  Oumey,  There  was  no  provident  society 
oorreqtonding  with  the  title  of  her  account,  and  no  per- 
son other  than  herself  could  in  fact  interfere  with  the  ac- 
count The  money  being  then  standing  in  effect  to  the 
account  of  the  testatrix,  her  death  takes  place  before  any 
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charitable  use  is  fixed  upon  it  The  consequence  is,  that 
there  is  a  resulting  use  for  the  persons  to  lehom  the 
money  belongs.  The  original  purpose  of  the  contribution 
was  lawful  The  object  which  the  parties  had  in  view 
might  have  been  effected  without  contravening  any  prin- 
ciple of  law  or  public  policy;  and  if  for  any  cause  the  con- 
tributors failed  in  their  purpose,  they  might  legally  re- 
cover back  the  monies  they  had  paid.  It  could  not  be  said 
that  the  fund  was  impressed  with  any  use  entitling  the 
Attorney-General  to  take  hold  of  the  sum  and  insist  upon 
its  application  to  charity.  The  testatrix  has  taken  the 
money  of  strangers  for  a  particular  purpose,  and  paid  it 
into  her  bankers.  Whatever  inconvenience  or  difficulty 
there  may  be  in  the  remedy  for  these  small  sums,  yet  there 
is  no  doubt  that  she  has  incurred  a  debt  to  each  of  these 
subscribers,  the  amount  of  which  they  may  recover  by  the 
ordinary  proceedings  against  her  estate.  If  a  person  re- 
ceive money  upon  a  certain  trust,  he  becomes  accountable 
as  a  trustee;  and  if  he  has  paid  it  into  his  bankers,  and  the 
trust  fails,  no  one  would  think  of  saying  that  the  money  in 
the  hands  of  his  bankers  is  not  his  own  money.  He  alone 
has  a  right  to  deal  vrith  it,  and  the  circumstance,  that  it 
has  been  made  up  by  contributions  firom  other  persons 
does  not  entitle  the  Attorney-General  or  any  stranger  to 
intervene  and  say  Hhis  specific  fund  must  be  taken  and 
applied  in  a  particular  way  in  consequence  of  the  trust, 
or  promise,  or  undertaking  upon  which  it  was  received.' 


If  the  fund  be  regarded  as  consisting  of  stock  in  which 
the  amount  of  these  subscriptions  has  been  vested  by 
the  testatrix,  a  different  view  of  the  subject  may  be  taken, 
but  the  result  is  substantially  the  same.  It  does  not  fol- 
low from  what  took  place  that  the  Attorney-General 
would  ever  have  acquired  any  interest  in  the  money;  and 
he  is  not,  therefore,  in  a  position  to  insist  that  the  tes- 
tatrix has  so  dealt  with  money  belonging  to  a  charity,  or 
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has  80  mixed  it  with  her  own  monies,  that  the  whole 
mixed  fimd  must  be  regarded  as  belonging  to  the  charity. 
However  unfortunate  the  consequence  may  be,  I  am 
bound  to  hold  that  these  funds,  both  the  money  in  the 
sayings  bank  and  the  stock,  remained  the  property  of 
this  lady  at  the  time  of  her  death,  and  must  be  treated 
as  part  of  her  estate.  The  exception  must,  therefore, 
he  allowed. 


The  will  of  the  testatrix  contained  this  clause: — ''  And  a  beqvMt  of 
I  direct  that  the  property  which  I  hare  received  by  the  ^2ch*IJJ^ 
demise  of  Mra  Brawney  of  Oorleston,  shall  be  divided  into  ^»  ^^  »• 
three  equal  portions,  two  parts  to  be  divided  among  the  dcAthofB."— 
children  of  Mrs.  Alien,  and  the  other  part  to  the  said  ^fraity^ 
Mrs.  Creed  for  life,   and  at  her  death  to  be  divided  JT^J!"*^ 

'  the  tesUtnz  m- 

among  her  children."  tually  received 

in  her  lifetime 

A  considerable  portion  of  the  estate  to  which  the  tes-  refeired  to,  bat 
tatrix  became  entitled  as  next  of  kin  of  Catkerine  AsUey  te'J^^^jf*^ 
on  the  decease  of  Lucy  Browne  (a),  had  not  been  paid  ?f**'*^.J*J 
to  the  testatrix  at  the  time  of  her  death,  but  was  after-  in  i 


wards  received  by  her  executors.  not  HctMHy** 

paid  until  after 
_^__^  ]ierdeceeee,and 

waa  then  r^ 
ceired  by  her 

Mr.  RoU  and  Mr.  Sdwyn,  for  the  residuary  legatee,  con-  lepreeentatiTea. 
tended  that  the  words  of  the  bequest,  **the  property 
which  I  have  received"  amounted  to  a  gift  of  no  more 
than  the  sum  which  had  actually  been  paid  to  the  tes- 
tatrix at  the  date  of  her  will;  or,  taking  the  will  to 
speak  from  the  time  of  her  death,  then,  at  the  utmost, 
to  no  more  than  a  gift  of  what  was  received  by  the  tes- 
tatrix during  her  lifetime;  and  that  the  monies  paid  to 
her  executors  after  her  decease  by  the  administrator  of 
Lucy  Browne  formed  part  of  the  residue. — ^They  relied 
upon  the  canon  of  construction,   that  all  words  must 

(a)  See  Say  v.  Crded,  5  Hare,  680. 
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186a  ^  taken  in  their  strict  primary  meaning,  and  that  the 

"    -  secondarj  and  less  accurate  interpretation  could  not  be 

«i  resorted  to  unless  the  primary  sense  was  inapplicable. 

Crbbd. 

Argtmmt         Mr.  Elmdey  and  Mr.  Eddia  for  the  specific  legatee. 
Mr.  FoUeU  and  Mr.  Fleming  for  the  Plaintiff 


Judgment.  The  Yiob-Chanoelloa  said,  that,  if  there  had  been  any 
substantial  distinction  in  the  nature  of  the  property  derived 
from  the  estate  of  Mrs.  Browne,  as  if  the  testatrix  had,  as 
to  a  portion  of  it,  taken  an  interest  in  possession,  and 
as  to  another  portion  an  interest  in  reyersion,  there  might 
have  been  ground  for  the  argument,  that  only  so  much  as 
the  testatrix  had  become  possessed  of  would  pass  to  her 
legatees;  but  there  was  no  such  distinction  in  this  case. 
The  question  was  not  one  of  the  primary  or  secondary 
sense  of  words,  but  it  was  simply  what  the  testatrix 
meant  by  the  description  she  had  given  of  the  property 
she  had  received  by  the  decease  of  Mrs.  Braume.  He 
thought  the  meaning  was  Hhe  property  she  had  acquired 
by  that  event,'  and  no  distinction  could  be  properly  made 
between  monies  which  had  actually  been  paid  to  her,  and 
monies  which  then  equally  belonged  to  her,  but  the  pay- 
ment of  which,  from  the  delay  occasioned  by  the  suit  or 
any  other  cause,  had  been  accidentally  deferred,  and  after- 
wards was  made  to  her  representativea 


Mr.  Wickens,  for  the  Attorney-General,  claimed  the 
benefit  of  the  residuary  bequest,  for  building  and  endow- 
ing a  church  at  Stow  Bridge  (a),  to  the  extent  of  5001.,  a 
charitable  use  of  that  nature  being  to  that  extent  ez- 

(a)  Sees  Har«,  90S. 
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cepted  from  the  operatioxi  of  the  Btatate  9  Gea  2>  a  36, 
by  the  subsequent  statute  43  Geo.  3,  c  1 08. 


isaa. 


DisscT  again  of  CodboIb  equal,  at  the  price  of  this  day,  to  a  sum  of 
500^,  and  interest  at  4  per  cent  from  the  end  of  the  year  after  the 
deoeue  of  the  testatrix,  to  an  account  intituled  ^  The  contingent  ac- 
count for  baOding  and  endowing  a  church  at  Stow  Bridge*' ;  and  in« 
quire  whether  there  are  any  means  of  applying  the  ftind  so  carried 
over  in  or  towards  the  building  or  endowing  of  a  church  at  the  said 
plaoe. 


TAPT  V.  HARRISON. 


F0b.%Uk. 


Lee  Plaintiff  was  the  roistered  proprietor  of  seyentj  Tbedoedofwt- 

shares  in  the  Sunderland  Joint  Stock  Banking  Company,  jJ^toA* 

upon  which  7L  10«.  per  share  had  been  paid.     In  Septem-  ^»>^™g  co^ 

ber,  1851,.^the  Plaintiff  sold  his  shares  at  28.  Gd.  per  share  that  no  penon 

to  one  ShorUandf  and  applied  to  the  directors  of  the  com-  « Bhueholdar 

pany  for  their  consent  to  the  transfer  of  the  shares  to  the  ^^^J^Jf^ 

purchaser.    The  directors  refused  to  consent  to  the  trans-  dlncton;  and 

.  ,  in  CM6  the 

fer,  and,  as  the  Plaintiff  alleged,  assigned  no  other  reason  bovd  ihoold 
for^such  refusal  than  that  they  did  not  wish  to  alter  the  I^*Ji,*^y"' 
list  of  shareholders  until  the  annual  meeting  in  the  ensu-  *?^^^ 

^onld^  at  the 
reqaett  of  the 
^«r,  be  oUiged  to  pDfdMse  the  mnuB  out  of  the  fiindf  and  on  behalf  of  the  compaoy,  at  a  priee, 
ill  caae  the  partiee  ahoold  not  agree,  to  be  fixed  by  arbitration.  The  Plaintiff  contracted  to  aeU  his 
^ttM,  hot  the  board  refined  to  conaeBt  to  the  tranifer,  and  he  then  required  the  board  to  pordbaae 
^l^eiB.  The  Plaintiff's  aharea  not  being  porchaaed  for  the  company,  and  an  action  being  after* 
«vds  hronght  againat  him  for  calli  made  subaeqaently  to  his  application  to  lell  them,  he  filed 
liu  InU  to  compel  the  company  to  poidbaae  the  ahares,  and  to  reatrain  the  action.  On  a  motion  for 
tU  injonction,— i(e2J,  that  the  fact,  that,  at  the  time  the  application  was  made  by  the  Plaintiff  to  the 
boml  to  pudnae  hia  shares  out  of  the  fends  and  on  behalf  of  the  company,  and  thenceforward,  the 
CGBpuy  had  no  fimds  applicable  to  the  purchase  of  shares,  was  a  defence  to  the  equity  of  the  Plain- 
tii!^  fennded  on  the  proTisions  of  the  deed  to  compel  such  purchase;  ^t  it  did  not  foUow  from  the 
abttnee  of  such  fends  of  the  company,  that  the  board  of  directors  was,  therefore,  under  all  circum- 
itaocei,  bound  to  adopt  the  altematiTe  of  permitting  the  Plaintiff  to  transfer  his  shares  to  any  other 
PcnQa;and  Md,  also,  thnt  the  feet  of  the  price  at  iHiich  the  Plaintiff  bad  contracted  to  seU  his 
>haret  shewing  that  they  were  Uien  nearly  valueless,  and  the  fiirther  fiict,  that,  in  the  foUowing  month, 
the  baoking  company  suspended  itt  payments,  afforded  sv  Acient  primA  fecie  endence  that  the  board 
vefe  jsstified  in  not  purchasing  or  permitting  the  transfer  of  the  sharea,  to  induce  the  Court  to  re- 
^  to  stay  the  action  for  calls  until  the  hearmg  of  the  cause,  except  upon  the  terms  of  bringing  the 
aaooat  into  Court. 

Bdi^  also,  that  the  question,  whether  the  board  were  justified  by  the  fects  of  the  case  in  refiiaing 
n'tber  to  permit  the  transfer  of  the  shares  or  to  purchase  4hem  for  the  company,  was  a  question  to 
»» tried  in  equity. 
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18W,  ing  month  of  Februaiy.  The  Pldntiff  having  in  vain  en- 
deavoured to  induce  the  directors  to  permit  the  transfer  of 
the  shares,  in  October,  1852,  applied  to  them  to  purchase 
his  shares  out  of  the  funds  of  the  company,  at  a  valua- 
tion, in  pursuance  of  the  provision  of  the  deed  of  set- 
tlement The  material  provisions  on  this  subject  were  as 
follows: 

That  no  person  should  become  or  be  registered  as  a 
shareholder,  without  the  consent  of  the  board  of  directors, 
who  might,  on  the  application  of  any  shareholder  or  other 
person  entitled  to  dispose  of  any  shares,  testily  such  con- 
sent by  a  certificate  in  writing  signed  by  three  of  the 
dlrectora 

That,  in  case  the  board  of  directors  should  refuse  their 
consent  to  any  transfer  of  shares,  they  should,  on  the  re- 
quest of  the  holder  thereof  or  other  person  entitled  there- 
to, be  obliged  to  purchase  the  same  out  of  the  funds  and 
on  behalf  of  the  company,  at  such  price  or  sum  as  should 
be  fixed,  in  ca8.e  the  parties  should  not  agree,  by  two  in- 
different persons,  one  to  be  chosen  by  each  party  or  their 
umpire. 

The  directors  refused  to  comply  with  the  Plaintiff's  re- 
quest, or  to  appoint  any  person  to  value  the  shares;  and,  a 
short  time  afterwards,  the  company  suspended  its  payments, 
and  the  directors  proceeded  to  wind  up  the  afiairs  of  the 
company  under  the  provisions  of  the  deed.  A  call  of  21 1 0& 
per  share  was  afterwards  made;  and  the  Plaintiff  having 
refused  to  pay  the  sum  demanded,  an  action  was  brought 
against  him  by  the  Defendant  as  the  public  officer  of  the 
company  for  the  recovery  of  the  amount  The  Plaintiff 
thereupon  filed  his  bill,  praying,  that  the  company  might  be 
decreed  to  purchase  his  seventy  shares  at  the  price  of  2&  6d 
per  share,  or  at  such  other  price  as  might  be  ascertained  to 
be  the  fair  value  of  the  shares  at  the  time  the  Plaintiff  con- 
tracted to  sell  them  to  ShorUand;  that  the  Plaintiff's  name 
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might  be  remoTed  fiom  the  register  of  shareholders;  and        i863. 
that  the  proceedings  at  law  against  him  for  the  recoyeiy 
of  the  calls  might  be  restrained. 


Mr.  /.  RusseU  and  Mr.  HetheringUm^  for  the  Plaintiff,     ArpmaiL 
moTed  for  the  injunction  (a). 


Vicb-Chakcellok: — 

It  is  clear  that  this  injunction  cannot  be  granted,  un-     Jwi^mmL 
less  upon  the  terms  of  the  Plaintiff  paying  into  Court  the         '*'* 
amount  for  which  the  action  is  brought.    There  is,  as  it 
appears  to  me,  a  case  to  be  tried  in  this  Court    The  di« 
rectors  did  not  consent  to  the  sale  of  the  Plaintiff's  shares ;  ^ 

and  that  being  the  case,  the  Plaintiff  was  entitled  to  the 
benefit  of  the  proyision,  that  they  should  be  purchased 
and  paid  for  out  of  the  funds  of  the  company.  The  De- 
fendant does  not  deny  that  the  articles  of  partnership  or 
deed  of  settlement  of  the  company  gave  the  Plaintiff 
this  right;  but  the  answer  which  he  gives  is,  that  the 
company  had  no  funds  out  of  which  to  make  the  pur- 
chase. If  that  case  be  made  out  on  behalf  of  the  com- 
pany, I  think,  upon  the  construction  of  the  deed,  the 
Court  must  hold  that  they  were  entitled  to  say  they  would 
retain  the  Plaintiff  as  a  shareholder.  The  facts,  as  they 
appear  upon  this  motion,  certainly  do  not  tend  to  nega- 
tiye  the  probability  that  the  company  had  such  a  case. 
The  payments  upon  the  shares  had  been  72. 10s.  each,  and 
the  Plaintiff  had,  nevertheless,  contracted  to  sell  them  at 
2a  6d  per  share.  These  facts  do  not  indicate  that  the 
company  was  at  that  time  in  very  high  credit  or  repute. 
The  application  to  the  directors  to  purchase  the  shares 

(a)  The  practice  as  to  special     assimilated  by  stat  12&  16  Yiot 
injunctions  and  in^onctions  to      c.  86,  a  68. 
>^ J  proceedings  at  law  had  been 
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1853.  out  of  the  funds  of  the  company  was  made  on  the  9th  of 
October,  1851;  and  it  appears  hj  the  statements  of  the 
bill,  that,  in  the  month  of  November — it  is  not  said  on 
what  day — ''the  company  suspended  its  payments,  and 
J^tdgmmi.  ^^  affairs  thereof  have  been  from  that  time  and  are  now 
in  the  course  of  being  wound  up  under  the  provisions  of 
the  said  indenture  of  the  22nd  of  December,  1836,  in 
that  behalf"  The  case  of  the  Plaintiff,  therefore,  is,  that 
the  company  are  pursuing  the  provisions  of  their  partner^ 
ship  deed  to  wind  up  their  affairs;  and  I  think  there  is  in 
their  case,  prim&  facie,  enough  to  shew  that,  at  the  hearing 
it  may  well  appear  that  they  had  at  the  time  of  the  Plam* 
tiff's  application  no  funds  in  hand  to  enable  them  to  com- 
ply with  it;  and,  if  that  were  so,  I  do  not  conceive  the 
company  were  bound  to  adopt  either  of  the  alternatives 
presented  to  them :  that  they  ought  either  to  admit  in- 
stead of  the  Plaintiff  the  purchaser  whom  the  Plaintiff 
thought  proper  to  tender,  or  to  purchase  shares  for  which 
they  had  no  funds  to  pay.  The  question,  whether  the 
company  was  or  was  not  in  possession  of  funds  applicable 
to  the  purpose  provided  for  by  the  deed,  is  a  question  to  be 
determined  here,  and  if  the  amount  of  the  calls  be  se- 
cured, the  action  ought  not  to  go  on. 


MintOe,  The  Plaintiff  giving  judgment  in  the  action,  and  bringing  into 

Court  on  or  before  Monday  next  175^,  to  be  dealt  with  as  this  Ooart 
shall  direct^  stay  the  proceedings  at  law,  and  reserve  the  oosts  of  the 
motion.  If  the  17 6L  be  not  paid  into  Court  by  the  time  mentioned, 
reftifle  the  motion.  Liberty  to  apply,  and  for  the  Plaintiff  at  law  in 
the  mean  time  to  give  notioe  of  triaL 


Mr.  Daniel  and  Mr.  Stevens  for  the  Defendant,  intimat- 
ing that  he  did  not  object  to  the  action  being  stayed  up- 
on the  money  being  brought  into  Court,  were  not  called 
upon  to  argue  the  case. 


T 
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1868. 

BUSSET  ..  DANIEL  -J^t 

HE  bill  was  filed  by  Charles  Blisset,  one  of  the  part-  Artkiet  of 

ners  in  a  firm  carrying  on  the  business  of  melting  and  JJJSTtSit  u*" 

making  copper,  brass,  and  mixed  metals,  at  Bristol,  Swan-  J*m«w  be  Uw- 

9ea,  and  elsewhere,  under  the  name  of  ''John  Freeman  enoftwo-thinig 

and  Copper  Company"  against  Thomas  Danid  the  elder,  ^U^mUp 

Thomas  Danid  the  younger,  WiUiam  Cave,  and  Philip  ^^^n  *^ 

Vaughan,  the  other  surviving  partners  in  the  same  firm,  «xpel  •ny  putp 

and  the  trustees  of  certain  partnership  property;  and  it  bim  notice 

prayed  that  a  notice  of  expulsion,  signed  by  certain  of  the  ^j,  httad*^ 

Defendants,  whereby  it  was  their  intention  to  expel  the  ^*  **™  fj^ 

Plaintiff  firom  the  partnership,  might  be  declared  inopera-  ed;  tnd  that 

tive  and  void,  and  that  the  partnership  accounts  might  be  \^  ^^^  ^i^ 

taken,  the  partnership  dissolved,  and  the  assets  ascertain-  ^^  diiMwhT 

ed,  realised,  and  distributed  in  the  usual  way;  or,  if  the  tion  u  to  the 

ezpeUed  part- 
ner should 
be  Bgned  \j  the  partnen  and  pabUehed^  with  power  to  any  other  of  the  espellfaig  partnen  to  eign 
the  name  of  the  expeUod  partner;  and  it  wai  proTided,  that,  if  a  partner  became  bankmpt,  ineol- 
vent,  or  was  expelled,  hii  interest  should  cease,  as  to  profit  and  loss,  as  if  he  had  died  on  the  day  of 
nch  haakmptcy,  iaaalveDcj,  or  expulsion;  and  that  the  amoant  of  his  share  should  be  ascertained 
and  payment  secured  by  the  lame  anangement  as  would  have  been  applicable  in  case  of  his  do- 
eesse;  and  it  was  also  provided,  that  the  shaves  of  retirad,  daeeased,  bankrupt,  insolvent,  or  ez- 
peUed  partners  should  be  disposed  of  in  such  way,  either  to  or  between  some  or  ell  of  the  contina- 
iog  psrtners,  or  by  the  admission  of  a  new  partner  or  partners,  as  the  holders  of  a  majority  of  shares 
ilwidd  determine.  The  articles  provided,  that,  in  the  case  of  making  certain  arrsngements,  thero 
ihonld  previously  be  a  meeting  of  the  partners  in  committee,  but  did  not  express  that  any  such 
Beeting  should  be  neeessazy  previous  to  the  exercise  of  the  power  to  expel  The  article  also  pro- 
Tided  for  the  adjustment  of  the  partner^s  accounts  within  six^  days  after  the  SOth  of  June  in  each 
year,  when  an  invenuny  of  all  the  steck,  dabti,  Ac,  should  be  made,  with  proper  allowances,  so  as 
to  ascertain  the  partnership  property,  profit  and  loss,  and  the  shares  of  the  respective  partners, 
which  shares  were  to  be  carried  to  their  respective  accounts;  and  it  was  provided,  that  the  share  of 
s&y  partner  who  might  wish  to  retire,  if  his  retirement  were  consented  to  by  the  majority  of  the 
othen,  was  to  be  taken  by  the  continuing  partners  at  the  amount  at  which  the  same  stood  at  the 
time  for  making  the  yearly  rest  or  settlement  next  preceding;  and  that  the  surviving  partnen  were 
sUo  to  take  the  shares  of  a  deceased  partner  at  the  amount  at  which  the  same  stood  at  such  next 
preceding  yeariy  rest  or  settlement: — ffeU,  that  the  power  of  expulsion  of  a  partner  might  be  ex- 
oased  by  two-thirds  of  the  partners  without  any  previous  meeting  of  the  partnen  in  committee 
ttpon  the  question,  and  without  any  cause  being  assigned  for  such  expulsion;  but  that  the  power 
most  be  exetcised  with  good  faith,  and  not  against  the  troth  and  honour  of  tho  contract. 

That  such  a  power  must  be  undentood  to  exist,  not  for  the  benefit  of  any  particular  parties  hold- 
ing two-thirds  or  more  of  the  shares,  but  for  the  benefit  of  the  whole  society  or  partnenhip. 

That  it  could  not  be  exercised  merely  to  enable  the  eoatinning  partnen  to  appropriate  to  them- 
mIvcs  the  share  of  the  expelled  partner  at  a  fixed  value  less  than  the  true  value. 

That  the  power  was  not  property  exerciied  at  the  exclusive  instance  of  one  partner,  and,  in  con- 
Mijaenee  of  his  representation  to  tlie  other  partnen,  made  without  the  knowisdge  and  behind  the 
lack  of  the  partner  who  was  to  be  expelled,  and  without  giving  to  such  partner  die  opportunity  of 
itadng  his  case,  and  of  removing  any  misunderstanding  on  the  part  of  his  eo-partnen. 
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1853.  Court  should  hold  that  the  notice  of  expulsion  determined 
the  partnership  as  to  the  Plaintiff's  share,  that  the  Plain- 
tiff might  be  declared  to  be  entitled  to  the  real  value  of 
his  share,  and  that  the  same  might  be  ascertained  under 
the  direction  of  the  Court;  and  that  the  real  and  leasehold 
property  and  plant  of  the  firm  might  be  sold;  and  for  an 
injunction  and  receiver  in  the  meantime 

The  Plaintiff  was  the  great  grandson  of  the  John  Free- 
man whose  name  the  company  bore,  and  in  1839  he  suc- 
ceeded his  father  as  a  partner  in  the  concern.  Articles 
of  partnership  were  executed  by  the  firm  in  1 844,  which, 
with  the  exception  of  the  expulsion  clause  upon  which  the 
question  in  this  suit  turned,  were  substantially  the  same  as 
the  articles  under  which  the  business  of  the  firm  had  been 
previously  carried  on  by  successive  partners  for  upwards 
of  a  century.  The  articles  of  1844  were  executed  by  the 
Plaintiff,  the  Defendants  (the  Daniels,  Cave,  and  the  elder 
Vaughan),  and  by  E.  Jenkins  and  0.  Smith,  two  partners, 
since  deceased.  The  deed  recited  that  the  parties  were 
the  sole  proprietors  of  the  partnership  property,  and  had 
agreed  to  carry  on  the  business  for  fourteen  years  from 
the  30th  of  June  then  preceding,  and  the  parties  thereby 
covenanted  with  each  other,  among  other  things,  as  fol- 
lows:— To  carry  on  the  trade  for  fourteen  years,  deter* 
minable  as  thereinafter  mentioned.  The  then  present 
capital,  joint-stock,  debts,  and  assets  of  the  company,  in- 
cluding the  freehold  and  leasehold  hereditaments,  to  form 
part  of  the  capital  to  be  employed  in  the  trade,  and  to  be 
estimated  at  the  value  of  72,00021  The  capital  employed 
to  be  112,5002.,  and  to  be  considered  as  divided  into 
twenty-five  shares  of  450021  each,  sixteen  of  which  (equi- 
valent to  the  value  of  the  capital  or  stock)  being  consi- 
dered as  possessed  by  the  parties,  and  the  remaining  nine 
as  being  in  suspense,  until  allotted  to  any  person  who 
should  be  admitted,  or  to  any  partner  allowed  to  increase 
his  shares.    Partners  holding  two-thirds  of  the  shares  to 
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have  power  to  admit  new  partners^  or  to  allow  the  existing 
partners  to  increase  their  shares  by  taking  all  or  any  of  the 
nine  shares  in  suspense.  The  partners  to  meet  in  commit- 
tee at  such  times  and  places  as  the  holders  of  a  majority  of 
ahares  for  the  time  being  should  appoint,  for  the  purpose  of 
inspectiiig,  resolving,  and  determining  on  the  conduct  and 
management  of  the  affiurs  of  the  partnership  as  therein 
mentioned.  The  books  of  aocoimt  and  all  other  documents 
to  be  deposited  where  the  holders  of  a  mqority  of  shares 
shall  direct^  and  to  be  open  to  the  inspection  of  all  the  par- 
ties and  their  respective  representativea  The  parties  to  be 
true  and  £Edthful  to  each  other  in  all  transactions  relative 
to  the  partnership,  and  from  time  to  time  to  make  and  give 
a  just  and  true  account  and  disclosure  to,  and  consult  and 
advise  with«  each  other  in  and  about  the  business  and  con- 
cerns thereof  when  and  so  often  as  there  should  be  occasion. 
The  partners  yearly,  upon  or  within  sixty  days  next  after  the 
30th  day  of  June,  to  meet  together  in  the  counting-house  of 
the  partnership^  and  then  and  there  state,  setUe,  and  finally 
adjust  aU  the  accounts  of  the  partnership,  and  make  a  rest 
or  settlement  therein  up  to  the  said  3(Hh  day  of  June;  to 
which  end  the  said  parties  shall  and  will  make  an  inventory, 
estimate,  and  valuation  of  all  their  joint  stock  in  trade, 
goods,  waree^  merchandises,  utensils,  and  implements  of 
trade,  monies,  securities  for  money,  and  other  effects,  and 
shall  and  will  make  an  inventory  of  all  the  debts  and  sums 
of  money  which  shall  be  then  due  and  owing'  to  the  part- 
nership, making,  out  of  the  amounts  of  such  inventories, 
estimates,  and  valuations,  all  proper  deductions  and  all  due 
and  reasonable  allowances  for  loss  by  decay  or  deterioration 
of  goods,  and  for  debts  which  shall  be  bad,  desperate,  or 
doubtful;  And,  likewise,  make  an  inventory  of  all  such 
debts,  duties,  and  sums  of  money  as  shall  be  then  due  and 
owing  by  or  from  the  partnership,  and  shall  and  will  bring 
tlie  same  accounts  to  a  balance,  so  as  to  ascertain  the  capital 
joint-stock  of  the  partnership,  and  the  net  and  clear  gains 
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and  profits  which  shall  have  been  made  thereby,  or  the  net 
and  clear  losses  that  may  have  been  incurred  therein;  And 
also  the  several  and  respective  shares  of  the  said  parties  of 
and  in  the  said  capital,  jointnatock,  and  gains  and  profits  or 
losses  respectively ;  and  shall  and  will  thereupon  carry  such 
shares  to  the  debit  or  credit  sides  (as  the  case  shall  be)  of 
the  respective  private  or  separate  accounts  of  the  said 
parties  with  the  partnership,  which  said  private  or  separate 
account  shall  also  be  brought  to  a  balance;  so  that  the  true 
state  and  condition  of  the  partnership  or  joint  trade,  and 
the  respective  shares  and  interests  of  the  said  parties  therein 
may  clearly  and  plainly  appear.  And  that^  when  such  rest 
or  settlement  shall  be  so  made  as  aforesaid,  the  same  shall 
be  signed  and  subscribed  by  the  said  parties  respectively,  in 
testimony  of  their  having  approved  of  and  allowed  the  same; 
aJFter  which  no  such  rest  or  settlement  shall  be  opened  or 
controverted  unless  some  error  shall  plainly  and  manifestly 
appear  upon  the  face  of  the  same  to  the  amount  of  10002L 
or  upwards,  and  shall  be  detected  within  six  calendar 
months  next  after  such  rest  or  settlement  shall  have  been 
so  signed  or  subscribed,  and  then  only  for  the  correction  of 
such  error.  And  in  case  either  of  the  said  parties  shall 
neglect  or  refuse  to  sign  and  subscribe  such  rest  or  settle- 
ment by  the  space  of  three  calendar  months  next  after  the 
same  shall  be  so  made,  without  stating  his  objection  thereto 
in  writing,  and  deUvering  the  same  imto  the  other  parties 
or  one  of  them,  and  leaving  the  same  at  the  counting-honse 
of  the  partnership  for  them  or  him,  so  and  in  such  manner 
as  that  such  objections  may  be  examined  and  the  validity 
thereof  ascertained,  every  such  rest  or  settlement  shall  be 
taken  and  considered  as  binding  and  conclusive  upon  the 
party  or  parties  so  neglecting  or  refusing,  and  all  the  other 
parties  ^id  their  respective  executors  and  administrators 
in  like  manner,  as  if  the  same  had  been  signed  and  sub- 
scribed as  aforesaid.  Any  partner  to  be  allowed  to  retire 
with  the  consent  of  so  many  of  the  other  partners  as  shall 
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hold  a  majority  of  the  shares  in  the  partDership,  and  all  the 
oontinuiog  partners  to  take  to  his  share  in  the  stock,  trade» 
monies,  debts,  €ind  effects  of  the  partnership^  and  pay  him 
the  amount  thereof  as  the  same  stood  at  the  time  for  mak- 
ing the  yearly  rest  or  settlement  nert  preceding  such  re- 
tirement^ with  intoest  at  42.  per  cent  per  annum  from  that 
time  to  the  time  of  payment,  together  with  all  subsequent 
advances  which  the  retiring  partner  might  have  made  and 
like  interest  thereon,  and  deducting  any  subsequent  pay- 
ments which  might  have  been  made  to  him ;  the  payments 
to  be  made  by  instalments,  and  mutual  releases  to  be  exe- 
cuted as  therein  mentioned.  If  any  partner  should  die,  the 
surnvors  to  take  to  the  whole  of  the  stock  in  trade,  monies, 
debts,  and  effects,  and  at  the  end  of  twelve  months  fix>m  the 
death  pay  to  his  executors,  &a  his  share  of  the  capital 
joint  stock  as  the  same  stood  at  the  time  for  making  the 
said  yearly  rest  or  settlement  next  preceding  such  decease, 
with  like  interest  firom  such  last-mentioned  time  to  the 
time  of  payment^  with  any  subsequent  advances  and  inter- 
est)  making  deductions  in  respect  of  subsequent  payments, 
and  with  mutual  releasea  "  That  it  shall  be  lawful  for  the 
holders  of  two-thirds  or  more  of  the  shares  for  the  time 
being  from  time  to  time  to  expel  any  partner,  by  giving  to 
or  leaving  for  him  at  his  then  or  last  place  of  abode  in 
England  or  Wales  a  notice  in  writing  under  their  hands  of 
sQch  expulsion,  which,  in  such  events  shall  operate  fix>m  and 
at  the  time  of  the  giving  or  leaving  such  notice,  and  shall 
be  in  the  following  form,  namely,  *  We  do  hereby  give  you 
notice  that  you  are  expelled  from  the  partnership  carried  on 
mider  the  firm  of  John  Freeman  cmd  Capper  Company. 

Witness  our  hands  this day  of ,  in  the  yeai*  of  our 

Lord,  18 — /  That^  immediately  after  the  giving  or  leav- 
ing of  any  such  notice,  a  notice  of  the  dissolution  of  the  said 
partn^ship,  so  feur  as  relates  to  the  expelled  partner,  shall 
be  inserted  in  the  London  Gazette  and  such  provincial 
newspapers  as  two  thirds  in  number  of  the  continuing  part- 
kk2 
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1853.  i^n  Bhall  thmk  fit;  which  notice  shaU  be  in  the  following 
form: — ^'Notice  is  hereby  given,  that  the  partnership  car- 
ried on  under  the  firm  of  John  Freeman  and  Copper 

Oampany  waa  diaaolved  on  the  day  of ,  so  liar 

aa  concema  the  share  and   interest  of  the  nndenigned 

therein;'  and  which  last-mentioned  notice  flhall 

be  signed  by  all  the  partners  by  whom  the  first-mentioned 
notice  shall  be  signed,  or  the  survivors  of  them,  any  one 
of  whom"  shall  have  power  to  sign  the  name  o£  the  ex- 
pelled partner,  and  also  the  names  of  every  one  of  the  part- 
ners who  should  not  sign  the  first-mentioned  notice.  Hist 
in  case  any  or  either  of  the  said  partners  shall  become 
bankrupt  or  take  the  benefit  of  any  Act  or  Acts  passed  or 
to  be  passed  for  the  relief  of  insolvent  debtors  during  tbe 
said  partnership,  or  shall  be  expelled  therefix>m^  the  interest 
or  share  of  such  bankrupt^  insolvent,  or  expelled  partner 
shall  cease  as  to  profit  and  loss,  in  the  same  manner  as  if 
he  had  neither  become  bankrupt^  insolvent^  nor  been  ex- 
pelled, but  had  died  on  the  day  whereon  be  shall  be  de- 
dared  bankrupt^  ^pply  for  his  discharge,  or  be  expelled; 
and  that  the  same  arrangements  shall  be  adopted  fi>r  as- 
certaining the  amount  of  his  share,  and  for  securing  pay- 
ment thereof,  with  interest  or  otherwise,  as  would  have  been 
applicable  to  the  event  of  his  deceasa  That  the  retirement^ 
death,  bankruptcy,  insolvency,  or  eiq>ulsion  of  any  one  or 
more  of  the  partners  shall  not  occasion  a  dissolution  of  the 
partnership  as  to  the  others  of  the  partnera  That  the 
shares  of  retired,  deceased,  bankrupt,  insolvent^  or  expelled 
partners  shall  be  disposed  of  in  such  way,  either  to  or  be- 
tween some  or  all  the  continuing  partners,  or  by  the  admis- 
sion of  a  new  partner  or  partners,  as  the  holders  of  a  majority 
of  the  shares  which  shall  belong  to  the  partners  present  at 
any  such  meeting  as  aforesaid  may  determine ;  one  calendar 
month's  notice  in  writing,  signed  by  one  or  more  of  the  con- 
tinuing partners,  having  previously  been  delivered  to  or  left 
for  at  the  then  or  last  place  of  abode  in  England  or  Wales 
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of  each  of  the  other  partners^  signifyiiig  his  denre  that  such  X663. 
flhaies  shall  be  disposed  of;  and  until  they  are  so  disposed  of 
they  shall  continue  at  the  joint  risk  of  profit  and  loss  of  all 
the  continuing  partnera,  in  proportion  to  the  interest  they 
disll  respectiyely  hold  in  the  ooncem,  who  shall,  if  so  direct- 
ed, by  an  entry  in  the  committee  book,  forthwith  bring  into 
the  said  concern  the  full  amount  of  the  capital  which  shall 
thus  be  rendered  deficient  in  the  proportions  in  which  they  are 
respectiyely  interested,  and  shall  respectively  be  charged  in 
their  respective  accounts  current  with  interest  on  the  amounts 
which  should  respectively  be  brought  in,  until  the  same  are 
paid''  The  holders  of  three  fourth  parts  of  all  the  shares  in 
the  concern  may,  by  aresolution  to  that  eflfect^  to  be  entered 
in  the  committee  book  at  any  committee  meeting,  dissolve 
the  partnership  at  such  time  or  times  as  shall  be  expressed 
in  such  resolution,  one  month's  notice  having  been  given  of 
the  intention  to  propose  such  resolution.  Upon  the  disso- 
lution of  the  partnership,  either  by  the  means  last  aforesaid 
or  by  effluxion  of  time,  the  parties  to  meet  in  the  counting- 
ing-house,  and  there  state  and,  so  fieur  as  the  nature  and  dr- 
cnmstanoes  of  the  case  will  then  admits  settle  and  adjust 
all  the  accounts  of  the  partnership;  to  which  end  they  shall 
make  an  inventory,  estimate,  and  valuation  of  all  their 
buildiogs,  works,  estates,  and  other  joint  stock  in  trader 
goods,  wares,  merdiandises,  utensils  and  implements  of 
trade,  monies,  securities  for  money,  and  other  e£fects,  and 
an  inventory  of  all  the  debts  and  sums  of  money  then  due 
and  owing  to  the  partnership^  and  also  an  inventory  of  all 
debts,  duties,  sums  of  money  then  due  and  owing  by  or 
from  the  partnership,  and  shall  bring  the  same  accounts  to 
a  balance;  and  shall  then  sell  and  dispose,  collect^  and 
get  in  the  works,  stock  in  trade,  debts,  and  effects  of  the 
partnership  with  all  practicable  expedition,  and  satisfy  all 
such  debts  then  due  and  owing  by  the  partnership,  and 
the  costs,  charges,  and  expenses  of  the  said  parties  and  sales ; 
and  as  to  the  residue  of  such  monies,  as  often  as  the  same 
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1853,  shall  amount  to  the  sum  of  2500{.  or  upwaids,  dmde  and  pay 
the  same  residue  unto  or  between  or  amongst  themselyes  in 
proportion  to  their  several  rights,  shares,  and  interests  in 
the  said  capital,  and  joint-stock,  and  the  dear  gains  and 
Simtemcnt,  pfofii^  thereof  making  all  due  allowances,  until  the  whole  ' 
of  such  residue  shall  be  exhausted. 

The  deed  concluded  with  an  arbitration  clause  in  case  of 
differences,  nearly  in  the  ordinary  form. 

Some  increase  had  been  made  in  the  shares  of  the  part- 
ners by  the  appropriation  of  part  of  the  suspense  shares 
before  1848.  After  the  rest  or  settlement  in  1848,  S,  Jen- 
ki/na  and  (7.  Smith  died,  and  the  amount  of  their  shares 
was  accounted  for  and  paid  to  their  respective  repres^ta- 
tives  according  to  the  provisions  in  the  articles.  Philip 
Vaughom,  one  of  the  partners^  was  the  manager,  at  a  salaiy 
of  800{.  a  year,  and  an  annual  donation  of  2502.  Philip 
Eervry  Vaughan  his  son,  who  was  employed  as  clerk  of 
the  firm,  came  of  age,  and  was  admitted  to  one  share  in 
1850,  at  the  price  of  45002.  After  the  time  of  the  rest  or 
setdement  in  1850,  some  drcumstanoes  occurred,  which,  so 
far  as  they  are  material,  are  stated  and  commented  upon 
in  the  judgment  On  the  29th  of  August,  1850,  the  Plain- 
tiff attended  a  meeting  of  the  partners,  and  signed  the  ac- 
counts and  documents,  which  had  been  made  up  to  the 
30th  of  June  preceding,  according  to  the  direction  in  the 
articles;  and  on  the  evening  of  the  same  day  he  received 
a  notice,  signed  by  Thomas  DamAd  the  elder,  W,  Cave, 
Philip  Vaughom,  and  Philip  Hen/ry  Vaugham^  in  the  form 
prescribed  by  the  articles  (a),  signifying  that  he  was  ex- 
pelled from  the  partnership,  together  with  a  letter  from  the 
solicitors  of  the  other  partners,  requesting  him  to  sign  a 
notice  of  dissolution  in  the  form  also  thereby  prescribed. 

(a)  Supra,  p.  501. 
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Thomaa  Daniel  the  younger  was  at  this  time  absent  from 
Bristol.  The  Plaintiff  refused  to  sign  this  notice,  but  the 
fflgnatore  of  the  Plaintiff  was  added  by  the  other  parties^ 
and  the  notice  was  so  published  in  the  provincial  papers. 
The  accounts  made  up  to  the  30th  of  June»  1850,  stated  the 
three  shares  of  the  Plaintiff  at  45002.  each,  amounting  to 
13,5002^,  as  expressed  in  the  partnership  deed,  and  stated 
the  balance  due  to  the  Plaintiff  on  the  profit  account  to  be 
50952.  4s.  ScL  For  these  sums,  amounting  to  18,5952. 4s.  3(2., 
together  with  interest^  the  other  partners  made  and  ten- 
dered to  the  Plaintiff  their  promissoiy  note,  together  with 
a  release,  requiring  the  Plaintiff  also  to  execute  a  release, 
as  expressed  in  the  artidea 
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The  Plaintiff  insisted  that  the  other  partners  were  not 
entitled  to  exercise  the  power  of  expulsion  contained  in  the 
articles  in  the  manner  they  had  thus  attempted  to  use  it; 
and  he  insisted  moreover,  that^  even  if  they  could  expel 
him  from  the  partnership^  they  were  not  entitied  to  take 
his  shares  except  upon  a  sale  of  the  partnership  property  or 
upon  a  true  valuation;  and  he  alleged  that  the  sums  of 
13,5002.  and  50952.  48.  3d  did  not  in  truth  represent  the 
real  amount  of  his  share  and  interest;  for  that  the  yearly 
accounts  made  up  to  the  30th  of  June,  1850,  were  in  great 
part  only  approximated  and  conjectural  estimates^  design- 
edly kept  tax  within  the  real  truth,  for  the  purpose  only  of 
ahewiDg  what  amount  of  profits  could  with  absolute  safety 
be  considered  as  realised  and  be  divided  The  Plaintiff, 
therefore,  filed  his  bill  to  be  reinstated  in  his  rights  as  a 
partner,  or  to  recover  the  frdl  value  of  his  share.  The  bill 
also  impeached  the  act  of  expulsion  on  other  grounds,  both 
of  form  and  substance,  which  it  is  not  necessary  to  mention, 
as  nothing  ultimately  turned  upon  them. 


502  OASES  IN  GHANCEBT. 

1863.  The  SoUcitar^enffrdl,  Mr.  RoU,  Mr.  W.  M.  Jamu,  and 

Mr.  Selwyn,  for  the  Plaintiff,  aigued  that  his  ezptdsion  had 
not  been  deteimined  upon  in  a  committee  of  the  partners, 
orvdth  due  or  any  proper  deliberation;  that  it  had  been 
determined  upon  secretly,  and  without  giving  the  Plaintiff 
any  opportunity  of  discussion  or  remonstrance;  that  no 
cause  for  the  expulsion  either  existed  or  was  eren  assigned; 
that  the  Defendants  or  some  of  them,  having  entertained 
an  intention  of  forthwith  exercising  the  power  of  expuIsi<Hi, 
by  concealing  that  intention  in  effect  inveigled  the  Plain- 
tiff into  adopting  and  signing  the  estimates  and  accounts 
of  the  partnership  property  up  to  the  30th  of  June,  1850, 
which  accounts  represented  the  property  of  the  partner^p 
and  the  share  of  the  Plaintiff  therein  &r  under  their  true 
amoimt;  that  the  accounts  were  in  &ct  signed  by  the 
Plaintiff  and  by  the  Defendants  with  an  entirely  different 
object  and  meaning, — ^by  the  Flaintifl^  on  the  supposition 
that  his  interest  was  a  continuing  interest^  and  without  any 
reason  to  suspect  that  he  was  about  to  be  removed  from 
his  position  as  a  partner;  and  by  the  Defendants,  with  the 
intention  of  immediately  expelling  him ;  and  that^  under 
such  circumstances,  the  Plaintiff  ought  to  be  restored  to  his 
rights  as  a  partner;  or  if,  on  the  other  hand,  the  notice  was 
sufficient  to  expel  him,  that  the  partnership  property  should 
be  sold  and  the  amount  of  the  Plaintiff's  share  ascertained 
as  upon  an  ordinary  dissolution. 

Sir  FUzToy  KMy,  Mr.  Mdlma,  and  Mr.  Oebome,  for  the 
Defendants,  relied  upon  the  expressed  intention  of  the  ar- 
tides,  and  on  their  literal  interpretation.  They  insisted  on 
the  fact»  that  the  course  of  the  partnership  had  always  been 
to  pay  for  the  shares  of  the  deceased  and  retiring  partners 
according  to  the  annual  account  and  settlement  of  the  30th 
of  June  preceding  the  death  or  retirement;  and  argued, 
that  the  whole  spirit  and  intention  of  the  articles  was  to 
preserve  the  partnership  property  fr'om  a  forced  sale,  and  to 
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keep  the  partnenhip  in  existence,  notwithstanding  it  might 
cease  or  be  dindved  as  to  individual  partnera  They  con- 
tended, that  it  was  not  neceesajry  there  should  be  any  con- 
sultation by  all  the  members  of  the  partnership  previous 
to  the  expulsion  of  a  partner,  as  the  absolute  power  to  ex- 
pd  was  given  to  the  two  thirds,  without  the  concurrence  of 
the  other  third. 


Ticb-Chakgellob  : — 

There  are  three  general  heads,  under  which  the  questions  Judgmnu. 
in  this  capse  may  be  mainly  ranged;  and  these  are,  First, 
whether  the  power  of  eiq>tilsion  which  is  contained  in  the 
articles  of  partnership  in  this  case  can  be  exercised,  without 
any  cause  assigned,  by  two  thirds  of  the  partners,  and  by 
their  signing  a  note  expressive  of  their  intention  to  effect 
the  dissolution,  in  the  form  prescribed  by  the  articles,  with- 
ont  any  previous  meeting  in  conmiittee  with  each  other. 
Secondly,  how  the  share  of  tiie  expelled  partner  is,  in  that 
case,  to  be  valued  according  to  the  terms  of  the  deed,  and 
whether  any  means  of  so  valuing  it  existed  at  the  date  of 
ihe  notice  of  dissolution,  which  was  given  on  the  29th  of 
August,  1860.  Thirdly,  whether  the  power  which  has  been 
m  this  case  exercised  has  been  so  exerdsed  as  that  the 
Court  can  give  efiisct  to  it^  even  assuming  the  valuation 
which  was  to  be  made  could  be  made  according  to  the  terms 
of  the  deed. 

On  the  first  point  I  have  come  to  the  conclusion  that  the 
view  taken  by  the  l>efendants  is  correct  On  the  other  two 
points  I  think  the  case  is  with  the  Plaintiff  X  have  not^ 
therefore,  considered  a  fourth  point  which  has  been  raised, 
^hich  was  a  subordinate  poiot^  especially  after  the  conclu- 
sion I  have  come  to  on  the  consideration  of  the  whole  case, 
'Wttttely,  the  question  whether  there  was  or  not,  in  fact,  a 
notice  signed  by  two  thirds  of  the  partners  imder  the  cir- 
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cumBtanoes  of  this  case,  and  considering  the  peculiar  man- 
ner in  which  Philip  Henry  Vaughoua's  share  was  circum- 
stanced I  have  not  gone  into  that  in  any  detail;  butl  think 
it  is  quite  enough  to  say,  that^  if  the  case  had  rested  upon 
that^  I  could  not  have  come  to  the  conclusion,  that  I  ought 
to  have  decided  in  &vour  of  the  Plaintiff  upon  the  objection 
raised  upon  that  point 


Now»  with  regard  to  these  main  points  which  arise  in  the 
consideration  of  the  case: — ^First,  as  I  have  said,  the  ques- 
tion is,  whether  there  is  an  absolute  power  of  expulsion  to 
be  exercised  by  two  thirds  of  the  partners'  giving  a  notice 
in  the  form  stated  in  the  deed,  and  without  any  previous 
consultation  or  meeting  in  committee.  I  think  it  is  impos- 
sible, looking  at  the  dear  words  of  the  deed,  to  say,  although 
the  word  "expel"  is  used,  that  it  was  necessary  for  the  par- 
ties, especially  looking  at  the  form  cS  the  notice  which  was 
provided,  to  assign  any  groimd  for  the  expulsion,  or  for  their 
intention  to  put  an  end  to  the  partnership  as  between  them- 
selves and  their  co-partner.  I  consider  that  it  is  in  their 
power  to  do  it  of  their  own  sole  authority;  and  that  it  was 
not  necessary  that  there  should  be  any  previous  meeting 
of  the  committee,  appointed  by  one  of  the  clauses  of  this 
deed  for  the  settlement  of  the  affadrs  of  the  partnership 
Many  clauses  have  been  called  to  my  attention,  expressly 
directing  that  in  certain  cases  those  meetings  of  the  com- 
mittee shall  take  place,  and,  there  being  no  such  clause  ex- 
pressed in  this  particular  part  of  the  articles,  I  must  con- 
clude that  it  was  not  intended  that  in  this  case  any  such 
consultation  or  meeting  of  the  committee  should  be  held 
I  find  it  is  expressed  with  reference  to  a  retiring  partner; 
it  \a  expressed  with  reference  to  the  salary  of  the  managing 
partner;  it  is  eiq>ressed  with  reference  to  the  dissolution  of 
the  partnership,  as  to  the  concurrence  of  the  three  fourths 
of  the  parties  present  In  all  those  cases  there  must  be  a 
previous  meeting  of  the  committee  held ;  but^  in  this  parti- 
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calar  case,  with  reference  to  the  expulsion  of  a  partner,  there 

is  no  sach  clause.    I  hold  that  the  Defendants  are  correct  in 

their  contention,  and  that  it  was  not  necessary  that  they 

should  hold  the  previous  meeting,  or  that  they  should  express 

or  establish  any  definite  cause  for  inducing  them  to  give       **<V"*^"<- 

the  notice  in  question. 

Now,  the  other  two  questions  are  questions  which  require 
ooofflderably  more  investigation;  and  the  first  thing  that 
one  has  to  r^;ard  with  respect  to  that  is,  in  what  mode, 
looking  to  the  whole  of  this  instrument^  was  it  intended,  in 
case  a  partner  should  be  expelled,  that  his  interest  should 
be  acquired  by  the  remaining  partnera  Now,  I  need  not 
say  that  the  construction  of  the  deed  in  this  respect  must 
be  a  construction  of  the  strictest  character.  I  think  Mr. 
Wwrd  (a)  has  not  at  all  improperly  expressed,  in  his  letter, 
tile  view  that  any  Court  of  equity  would  be  disposed  to  take 
of  any  power  of  this  very  stringent  character,  when  he  said,  in 
his  letter  of  the  6th  of  January,  1850,  to  Mr.  Lomid  junior, 
that  everything  will  be  construed  in  a  Court  of  equity 
strictly  against  the  partners  exercising  the  power  of  expul- 
sion. I  think  Mr.  Ward  took  a  very  correct  view  of  what 
mnst^  necessarily,  be  the  course  of  this  Court  in  construing 
such  a  power ;  and  it  is,  therefore,  taking  a  very  strict  view 
of  the  right  of  the  parties  as  against  the  parties  exercising 
the  power  of  expulsion,  that  I  am  to  address  my  mind  to 
the  precise  stipulations  contained  in  the  articles  themselves. 

The  power  is  One  of  the  most  strict  character,  being,  as  I 
said  before,  one  which  requires  no  cause  whatever  to  be  ex- 
pressed, or  assigned,  or  entertained  by  the  parties  exercis- 
hig  it;  and,  when  I  come  to  the  other  branch  of  this  case,  I 
shall  proceed  to  state,  thai,  in  my  opinion,  it  has  been  exer- 
dsed  in  that  manner  in  this  case,  and  without  any  cause 
whatever  other  than  the  wiU  of  the  parties — ^that  it  is  exer- 
cised simply  on  the  strict  right  reserved  to  the  parties  of 

(a)  The  Defendant's  solicitor. 
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determining  the  partnership.  Now,  that  heing  so,  ohserve 
for  a  moment  the  oondusions  which  result  from  a  notioe  of 
this  description.  The  partners  who  give  the  notioe,  being 
two  thirds  in  number,  by  that  means  acquire  at  onoe  a  nght 
of  purchasing  for  themselves  (the  partnership)  the  share  of 
the  retiring  partner,  at  the  price  which  is  to  be  fixed  by  the 
stipulations  in  the  deed  Further  than  that,  the  majority 
of  the  partners  in  a  meeting, — and  two  thirds  would,  of 
course,  be  this  majority,  especially  after  the  expulsion  of  the 
other  partner, — ^the  two  thirds  may  decide  how  those  shares 
are  to  be  appropriated.  The  expelling  partners  have  the 
power,  therefore,  of  appropriating  to  themselves,  if  they  think 
proper,  at  the  price  to  be  fixed  according  to  the  provisions 
of  the  deed,  the  share  of  the  partner  whom  they  have  so  ex- 
pelled; neither  is  there  any  limitation  of  the  time  or  period 
at  which  this  notice  is  to  be  given.  It  would  be  pretty  cer- 
tain not  to  be  given  at  any  time  when  the  trade  was  de- 
pressed. It  may  be  given  at  a  time  of  the  greatest  pros- 
perity. It  may  be  given  in  the  very  last  year  of  the 
partnership,  when  the  whole  partneiship  is  about  to  be 
wound  up  and  realised,  in  case  the  partneis  should  consider 
it  expedient  so  to  do.  Looking  at  the  circumstance  that 
these  parties  put  themselves  in  the  position  of  purchasers  of 
the  share  at  the  price  stipulated  in  the  articles,  it  is  quite 
clear,  that^  for  the  protection  of  the  expelled  partner,  those 
articles  should  be  construed  in  the  strictest  possibly  manner, 
and  there  should  be  a  mode  of  valuing  the  share  at  the 
time  of  his  expulsion  which  should  be  entirely  consistent 
with  the  stipulations  he  has  entered  into.  It  has  been  said, 
on  the  part  of  the  Defendants,  that  you  must  take  hrm  to 
be  in  a  position  exactly  similar  to  that  of  a  deceased  part- 
ner, a  bankrupt  partner,  or  a  retiring  partner.  It  may,  per- 
haps, be  so,  but  the  only  result  would  be,  that,  in  that  case 
equally,  all  those  other  parts  of  the  articles  would  have  to 
be  construed  strictly.  It  would  not  be,  that  you  should  give 
a  more  lenient  interpretation,  if  I  may  so  express  it^  with 
reference  to  the  share  of  an  expelled  partner. 
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Now,  the  proyia<»8  of  the  deed  are  somewhat  msgular 
with  refereuoe  to  this  particuhir  event  that  haa  happened  I 
quite  agree  with  the  remark,  that  the  deed  has  been  pre- 
pared with  a  great  anxiety  to  adiieve  this  object  The 
partnenhip  having  been  one  of  more  than  100  years  dursr  ^"^ 
tion  at  the  present  time,  and  of  nearly,  if  not  quite,  that 
time  when  the  articles  whore  prepared  in  1844,  I  ocmceive 
the  object  of  the  partners  to  be  expressed  thus : — 'We  do  not 
wish  to  subject  this  concern,  which  has  been  so  long  carried 
on  with  profit  to  all  engaged  in  it^  to  the  various  vidssitudes 
whidi  occur  by  the  death  or  bankruptcy  of  partners;  we  wish 
to  be  in  such  a  position  as  not  to  have  our  concern  broken 
up  by  any  of  those  events  taking  place,  but  to  make  pro- 
visions in  the  deed  by  which,  instead  of  the  ri^t  being  that 
which  the  law  would  otherwise  confer  upon  the  executors  of 
deceased  partners  or  the  assignees  of  bankrupt  partners,  of 
baring  the  value  of  the  share  ascertained  in  the  only  mode 
in  which  it  could  then  be  ascertained,  by  a  sale,  we  will  take 
care  to  make  stipulations  to  prevent  the  breaking  up  of  the 
partnership  in  any  of  those  events,  by  ascertaining  before- 
hand the  exact  value  of  the  share  that  is  to  be  paid  to  the 
executors  of  the  deceased  partner  or  assignees  of  the  bank- 
rupt partus,  or  others  who  may  represent  other  removed 
partners,  and  so,  in  either  events  handing  over  the  amount 
of  iheir  several  shares,  enabling  the  continuing  partners  to 
continue  the  business  without  being  disturbed  by  a  forced 
sale  of  the  general  property  of  tibe  partnership^'  That  was, 
no  doubt,  the  scheme  and  intent  of  this  deed ;  but  the  mode 
in  which  they  have  provided  for  it,  I  think,  has  not  been  so 
felicitous  as  Sir  Fitzroy  Kelly  seemed  to  suppose.  In  the 
fiist  }dao^  he  suggested  that  this  very  introduction  of  the 
daoae  enabling  two  thirds  to  expel  the  remaining  partner, 
was  of  itself  an  addition  of  importance:  as  providing  for  a 
case  in  which,  from  incompatibility  of  temper  and  character, 
independently  of  the  usual  provisions  which  are  often  con- 
tained in  these  deeds,  of  bankruptcy,  insolvency,  or  miscon- 
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duct,  theie  should  be  the  means  at  onoe  of  detenniomg  that 
partaerehip,  with  respect  to  a  partner  as  to  vrhom  it  diould 
be  found — as  has  been  said  in  this  argument — impossible  to 
carry  on  the  businesa    Whether  or  not  that  was  a  prudent 
course,  I  think,  may  be  extremely  doubtful,  with  r^ard  to 
any  deed  of  this  descriptioa  •  Unquestionably,  in  the  mode 
in  which  it  has  been  here  exercised,  and  the  result  which  has 
followed  from  such  exercise  of  it»  I  think  it  will  be  found  to 
have  been  a  very  disastrous  clause  that  has  been  so  intro- 
duced    The  partnership  had  gone  on  very  well  for  eighty 
years  without  any  such  clause,  down  to  the  year  1823.    It 
had  gone  on  without  any  exercise  of  the  power  extremely 
well,  down  to  1850,  being,  as  I  hare  said,  upwards  of  100 
years ;  and  I  am  bound  to  hold,  upon  the  whole  of  thiB 
case,  that  the  clause,  as  it  has  now  been  acted  upon,  has  not 
been  used  in  a  manner  which  can  in  any  way  prove  that  its 
insertion  has  been  beneficial  to  the  partnership^     Carefully 
considering  the  clauses  of  the  deed,  I  find  these  provisions: 
They  first  of  all  state  that  ''  the  present  capital,  joint-stock, 
debts,  and  efiects,"  which,  be  it  observed,  must  comprise  the 
whole  property,  and  not  only  the  peculiar  property  which  I 
shall  have  to  speak  of  afterwards,  which  has  been  valued  in 
so  singular  a  manner,  but  the  whole  property  of  the  partner- 
ship,— **  the  present  capital,  joint-stock,  debts,  and  eGEects  of 
and  belonging  to  the  said  parties  hereto,  including  the  said 
freehold  and  leasehold  hereditaments^  shall  form  part  of  the 
capital  to  be  employed  in  the  said  trade,  and  shall  be  estimatr 
ed  and  taken  as  being  of  the  value  of  72,000//'    They  then 
provide  "that  the  capital  to  be  employed  in  carrying  on  the 
said  trade  shall  be  the  sum  of  112,500Z^,  to  be  considered  as 
divided  into  twenty-five  shares  of  4500Z.  each,  sixteen  only 
of  which,  being  equivalent  at  that  rate  to  the  value  of  the 
plant,  stock  in  trade,  debts,  and  effects  as  the  same  stood  on 
the  30th  day  of  June  last>" — an  expression  to  be  observed 
upon—"  shall  be  considered  as  occupied  by  the  several  par- 
ties hereto/'    Then  the  provision  is,  that  the  remaining  nine 
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are  to  be  held  for  the  present  in  suspense,  or,  in  other  words^ 
thai  thej  were  for  the  present  to  be  considered  as  trading 
on  a  capital  of  72,0002^    There  are  then  provisions  for  tak- 
ing those  suspense  shares  out,  each  such  suspense  share  being, 
in  all  cases,  taken  at  the  sum  of  4500Z.     It  is  then  provided 
that  this  sum  of  72,0002.,  and  all  other  sums  which  shall  be 
brought  in  by  taking  shares  out  of  suspense,  making  the 
112,0002.,  shall  remain  in  the  partnership  during  the  con- 
tinuance of  it,  to  be  employed  for  their  mutual  benefit;  and 
no  part  thereof  that  is  to  say,  of  this  capital  siun,  shall, 
daring  the  partnership,  be  withdrawn,  except  for  the  pur- 
pose of  paying  the  shares  of  deceased,  expelled,  retiring, 
or  bankrupt  or  insolvent  partnera    The  next  provision  in 
this  deed  of  any  importance  is  that  as  to  profits: — ^"That 
the  net  profits  of  the  said  partnership,  after  making  all  pro- 
per deductions,  and  all  due  and  reasonable  allowances  for 
loss  by  decay  or  deterioration  of  goods,  and  by  debts  which 
shall  be  bad,  desperate,  or  doubtful,  shall  belong  to  the  par- 
ties in  the  shares  and  proportions  in  which,  under  the  pro- 
visions herein  contained,  they  are  respectively  interested,  or 
in  which  they  are  or  may  become  interested  by  taking  ad- 
ditional shares;  and  that  they  shall,  on  or  after  the  30th 
day  of  September  in  each  year,  be  at  liberty  to  draw  out 
sach  profits  up  to  the  30th  day  of  June  preceding.^'    Then 
comes  the  clause  which  is  the  important  clause  in  this 
brandi  of  the  case — ^that  is  the  clause  which  provides  for 
die  valuation  of  the  shares  of  partners;  and  by  that  clause 
it  is  provided,  that  the  parties  "shall  and  will  yearly  and 
every  year  during  the  continuance  of  the  said  partnership, 
upon  or  within  sixty  days  next  after  the  30th  day  of  Jime, 
meet  together  in  the  counting-house  of  the  said  partnership^ 
and  then  and  there  state,  settle,  and  finally  adjust  all  the 
accounts  of  the  said  partnership,  and  make  a  rest  or  settle- 
ment therein  up  and  home  to  the  said  30th  day  of  June; 
to  which  end  the  said  parties  shall  and  will  make  an  inven- . 
tory,  estimate,  and  valuation  of  all  their  joint-stock  in  trade, 
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gooda,  wareft,  merchaiul]flefl»  utensils,  and  implements  of 
trade,  monies,  securities  for  money,  and  other  effects;  and 
shall  and  will  make  an  inventoiy  of  all  the  debts  and  sums 
of  money  which  shall  be  then  due  and  owing  to  the  said 
partnership,  making,  out  of  the  amounts  of  such  inventories, 
estimates,  and  valuations,  all  proper  deductions^  and  all  due 
and  reasonable  allowances  for  loss  by  decay  or  deteriora- 
tion of  goodff,  and  for  debts  which  shall  be  bad,  desperate, 
or  doubtful"  And  then  they  shall  bring  the  accounts  to  a 
balance,  "so  as  to  ascertain  the  capital  and  joint-stock  of 
the  said  partnership,  and  the  net  and  dear  gains  and  profits 
which  shall  have  been  made  thereby,  or  the  net  and  dear 
losses  that  may  have  been  incurred  therein;  and  also  the 
several  and  respective  shares  of  the  said  parties  of  and  in 
the  said  capital,  jointnstodc,  and  gains  and  profits  or  losses, 
repectively ;  and  shall  and  will  thereupon  carry  such  shares 
to  the  debit  or  credit  sides,  as  the  case  shall  be,  of  the  re- 
spective private  or  sepaiute  accounts  of  the  said  parties  with 
the  said  partnership,  which  said  private  or  separate  account 
shall  also  be  brought  to  a  balance,  so  that — "  and  this  is 
the  end  to  be  attained — ''  so  that  the  true  state  and  condi- 
tion of  the  said  partnership  or  joint  trade,  and  the  re- 
spective shares  and  interest  of  the  said  parties  therein, 
may  dearly  and  plainly  appear/'  It  is  then  provided  fur- 
ther, that»  when  that  is  done,  it  is  to  be  subscribed  by 
the  parties,  in  testimony  of  their  having  approved  it;  and 
that  it  shall  not  be  opened,  when  so  signed;  except  for  an 
error  of  10002.,  end  that  within  a  limited  time;  and  then 
there  is  a  provision,  that,  if  any  partner  refuses  to  sign  such 
rest  or  settlement  by  the  space  of  three  calendar  months 
next  after  the  same  shall  be  so  made,  without  stating  his 
objection  thereto  in  writing,  then  it  shall  be  taken  as  having 
been  signed.  There  is  no  provision  made  in  case  of  his 
stating  areason  and  the  parties  not  acquiescing  in  it  Whe- 
ther that  would  have  been  a  difficulty  on  any  future  occa- 
sion it  IB  not  necessaiy  to  consider;  but  the  provision  is. 
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that,  if  he  shall  not  sign  it  and  shall  not  state  an  objection, 
it  shall  be  taken  as  signed.  Then  the  provision  with  re- 
gard to  the  share  of  any  deceased  partner  is,  that  his  share 
is  to  be  valued  ''as  it  stood  on  the  30th  day  of  June  next 
preceding  his  death;''  and  the  same  provision  is  extended 
by  the  subsequent  clauses  to  the  csise  of  expelled  and  other 
removed  partners,  whether  by  bankruptcy,  insolvency,  or 
retirement  Now,  the  first  thing  that  strikes  one  in  these 
dauses  is,  that  it  clearly  must  have  been  intended  that 
an  actual  valuation  should  be  made  of  some  sort  First, 
there  are  sixty  days  given  for  the  settlement  of  the  accoimt 
Those  sixty  days  are  not  given  without  reference  to  the 
magnitude  of  the  ooncem,  and  the  time  which  should  be  re- 
quisite for  making  the  valuation;  and,  in  point  of  fact,  we 
do  find,  I  am  bound  to  say,  great  pains  taken,  regard  being 
had  to  the  peculiar  manner  in  which  the  valuation  was 
made,  as  to  all  such  portions  of  the  valuation  as  were  taken, 
acoording  to  the  fuUest  and  most  precise  construction  of 
this  particular  clause  of  the  deed.  As  to  other  parts  of  the 
property,  it  appears  to  me,  in  trul^,  that  no  valuation  has 
been  made;  but  the  sixty  days  evidently  was  given  for  that 
purpose.  Further  than  that^  I  should  at  once  say,  there  is 
a  question  raised  upon  what  was  the  meaning  of  the  words 
"as  the  same  stood  on  the  30th  of  June  preceding''  with 
reference  to  any  deceased  or  retiring  partner.  I  am  bound 
to  say,  that  I  consider  that  "  as  the  same  stood"  must  be 
taken  to  mean  as  it  stood  in  the  books  of  the  partnership. 
I  can  attribute  no  other  sense  to  it,  &irly  looking  at  the 
whole  of  the  deed,  and  more  especially  to  the  provision  at 
the  b^inning  of  it,  which  says,  that  the  property  had  been 
valaed  at  72/)O0{. ''  as  it  stood  on  the  30th  of  June.''  It 
stood  in  the  books  at  that  time  at  that  sum.  I  think 
that  is  Bufiicient  to  give  a  clue  and  meaning  to  the  expres- 
sions throughout  the  deed,  and  that  I  must  treat  it  to  be  as 
it  stood  in  the  books  of  the  partnership. 
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A  difficulty  has  been  suggested  as  to  what  seems  to  have 
been  in  some  respect  a*  casus  omissus,  namely,  supposing 

'  the  party  died  in  the  interval  between  the  30th  of  June 
and  the  settlement  of  aocoimts  in  August^  cme  does 
not  very  easily  see — I  do  not  think  it  becomes  a  ques- 
tion of  importance  in  this  case — ^what  course  would  then 
be  taken,  the  party  being  entitled  evidently  to  have  his 
share  as  it  stood  on  the  30th  of  June  preceding  his  death, 

^  and  not  to  be  thrown  back  to  the  period  of  the  30th 
of  June  in  the  year  anterior  to  that  It  is  unnecessary  for 
me  now  to  consider  this;  but,  at  all  eventSf  the  deed  has 
not  been  framed  very  dexterously  with  a  view  to  that  par- 
ticular contingency.  When,  however,  there  is  an  inventory, 
estimate,  and  valuation  to  be  made,  subject  only  to  all  pro- 
per deductions,  how  am  I  possibly  to  say  that  it  does  not 
mean  that  some  valuation  must  be  made,  something  which 
is,  in  reality  and  truth,  a  valuation, — making  the  valuation 
at  whatever  price  the  partners  might  think  right  and  just 
to  put  upon  it;  but  something  which  shewed  that  they 
exercised  a  judgment  on  the  value,  and  that  from  that  va- 
luation they  afterwards  made  what  are  called  just  deduc- 
tions? I  noticed, — and  it  occurred  to  me  as  possible,  that 
it  might  afford  some  clue  to  a  just  construction  of  this  deed, 
and  Mr.  Oahome  afterwards  called  my  special  attention  to 
it^ — ^that  particular  clause  with  regard  to  valuation  at  the 
end  of  the  partnership.  In  that  clause  there  is  a  remarkable 
difference,  as  contrasted  with  the  clause  providing  what  is  to 
be  done  yearly  and  in  each  year  during  the  continuance  of  the 
partnership.  It  is  there  provided^  that, ""  at  the  expiratioD, 
end,  and  dissolution  of  the  partnership  by  any  of  the  means 
mentioned,  the  parties  shall  and  wiU  make  an  inventoiy, 
estimate,  and  valuation  of  all  buildings,  works,  estates,  and 
other  joint-stock  in  trade,  goods,  wares,  merchandise,  uten- 
sUs,  and  implements,'"  as  if  there  was  some  floating  notion 
in  their  mind  that  there  would  be  a  difference  in  their 
valuation  at  that  time, — ^that  there  would  be  something 


Judgment 


CASES  IN  CHANCERY.  518 

more  definite  done  with  reference  to  the  valuation  of  the  1803. 
buildmgs  and  works  and  the  estates,  as  contrasted  with  the 
preyioas  estimate  already  directed  to  be  made;  but  I  can- 
not see,  after  all,  how  I  can  possibly  attribute  that  efiect  to 
it,  because,  if  I  gave  that  construction,  it  would  be  to  strike 
ont  altogether  from  this  yearly  valuation  any  valuation  at 
all,  conventional  or  otherwise,  of  the  estates,  works,  and  ef- 
fects; a  construction  which  nobody  has  contended  for;  and, 
further  than  that^  I  do  not  see  how  it  would  be  possible  to 
arriye  at  what  the  capital  of  the  concern  was,  or  the  mode 
of  estimating  the  profits,  unless  you  did  bring  into  the  va- 
luation yearly  the  whole  of  the  stock  as  it  then  existed, 
deteriorated  or  not,  as  the  case  may  be.  And,  therefore, 
aldiough  there  is  that  peculiarity  and  difference  in  the 
wording,  I  do  not  think  it  can  justify  me  in  holding  there 
is  any  difference  in  the  construction  of  this  clause. 

Well,  then,  if  this  be  so,  and  it  be  necessary  that  there 
should  be  an  exact  and  accurate  valuation  of  the  whole,  I 
have  next  to  ask,  what  has  been  done?  .  Has  this  course 
been  followed?  I  find,  in  truth,  there  never  has  been  from 
year  to  year  any  valuation  whatever  of  a  considerable  por- 
tion of  the  property.  I  take  the  White  Rock  Works  as 
the  leading  illustration  It  is  unnecessary  to  go  into  the 
detail  of  some  other  matters.  They  have  been  put  down 
from  year  to  ye.ar  at  5600Z.  Now,  that  there  was  no  inten- 
tion, especially  when  this  is  to  be  construed  as  against  an 
expelled  partner,  of  excluding  this  from  valuation,  I  must 
hold  to  be  clear  on  the  face  of  the  deed  It  was  pressed 
upon  me  very  strongly,  that  it  was  intended  that  the  par- 
ties should  come  in  continually  at  45002.  as  the  value  of 
the  capital,  and  that  therefore  they  were  to  go  out  at 
4500^  as  the  value  of  the  capital  But  what  do  I  find  the 
scheme  of  the  partnership  with  reference  to  capital  and 
profits?    The  scheme  is  this: — ^They  make  a  professed  va- 
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luation  or  estimate  of  everything,  including  this  property. 
They  then  make  an  estimate  of  all  their  debts  and  other 
dharges,  to  be  set  off  on  the  other  sida  They  then  deduct 
the  amount  of  capital  as  it  stands,  because  they  always  head 
the  one  side  with  112,0002.,  and  they  put  per  contra  all 
that  remains  in  suspense;  so  that  it  is  always  ihe  capital  as 
it  stands  which  is  the  first  thing  to  be  deducted  When 
that  is  done,  all  the  rest  is  to  be  treated  as  profit^  after 
making,  of  course,  such  deductions  as  are  to  be  made  in 
respect  of  profit  They  do,  in  effect^  purport  to  have  a  va- 
luation of  the  property;  and  I  find  that  this  clause  by  no 
means  says  what  it  ought  to  say,  if  the  contention  of  the 
counsel  for  the  Defendants  is  right,  that^  in  making  this 
valuation  and  inventory,  you  shall  always  take  the  fixed 
plant  and  capital  at  a  given  sum.  That  is  what  one  would 
expect  to  find  in  the  deed,  if  it  were  so  intended;  but  all 
they  say  is  this: — We  have,  in  the  deed,  valued  the  whole 
of  the  concern,  including  the  debts  and  effects  of  the  part- 
nership, at  72,0002.,  and  we  have  valued  it  at  that  sum 
from  the  date  of  the  deed ;  henceforth,  on  every  settlement 
of  the  account,  you  are  to  take  this  inventory,  estimate,  and 
valuation,  only  making  all  proper  deductiona  Then,  in 
fact,  what  has  been  done?  Having  put  down  these  White 
RockWorks  at  56002.,  when  the  partnership  started  in  1844, 
that  has  been  continued  in  every  year,  down  to  the  year 
1850.  It  had  been  taken  as  the  valuation  long  before  at 
the  same  price;  and  the  evidence  in  the  case,  which  I  do 
not  find  met  by  any  counter  evidence  on  the  part  of  the 
Defendants,  amounts  to  this: — ^that,  taking  the  value  of  the 
site  (if  I  may  so  express  it)  on  which  the  works  are  built, 
and  the  works  themselves,  with  a  hundred  acres  attached  to 
them,  and  independently  of  certain  canal  land  and  other 
land,  which,  of  course,  must  be  brought  into  valuation,  the 
value  of  that  alone  is  29,700Z.,  instead  of  56002.  Can  I  say, 
in  the  face  of  that  evidence,  that,  on  any  possible  construc- 
tion, it  can  be  held  to  be  an  estimate  or  valuation  of  the 
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piopertj,  subject  to  all  proper  deductions?  In  truth,  inde- 
pendently of  goodwill,  the  value  is  47,000i.  altogether;  but 
I  hare  taken,  as  the  best  illustration,  the  simple  valuatiott 
of  the  site  of  the  j»x>perty  and  buildings,  and  which  is  prov- 
ed to  be  29,700;.  instead  of  56002.  There  is  no  counter 
evidence, — ^there  is  no  valuer  to  meet  it  on  the  other  side. 
It  is  proved  that  the  property  tax  paid  is  5502.  Even  that 
would  be  quite  sufficient  This  property  tax  is  paid  in  re- 
spect of  the  property  itself,  not  in  respect  of  the  profits  of 
the  business;  and  a  property  tax  of  5502.  I  think  I  must 
hold  to  represent  a  sum  considerably  exceeding  56002.  So, 
again,  as  to  the  poor  rate,  443&  A  poor  rate  of  44*32.  repre- 
sents a  capital  of  some  90002.  or  10,0002.,  to  say  the  least; 
certainly  very  far  exceeding  56002.  In  plain  truth,  there 
has  been  no  valuation  whatever  of  this  property;  and  there- 
fore it  appears  to  me  clearly,  that  nothing  has  ever  been 
done  pursuant  to  this  clause, — ^which  I  am  bound  to 
construe  most  strictly, — ^that  could  enable  the  parties  on 
such  a  valuation  to  have  a  dissolution  according  to  this 
clausa 
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But  there  remains  another  question — It  is  said,  true  it 
may  be,  we  have  not  valued  according  to  the  clause,  but 
the  parties  have  met  together  from  time  to  time,  and  they 
have  substituted  this  mode  of  taking  the  valuation  for  what 
would  be  a  strict  valuation  according  to  the  clause,  making 
all  proper  deductions ;  and  they  say  we  may  put  it  higher 
than  that;  we  may  say,  if  the  parties  so  meet,  and  they  so 
agree  on  this  conventional  value,  such  as  it  is,  you  may  call 
it  a  valuation  within  the  clause  with  the  proper  deductions. 
Certainly  before  I  can  arrive  at  that  conclusion,  I  must 
see  that  it  was  most  plainly  and  distinctly  intended  by 
the  partners  with  the  view  of  meeting  all  the  various 
contmgencies  of  removal  of  a  partner,  including  this  re- 
moval by  expulsion.  Then,  for  that  purpose,  I  Jtum  to 
the  statement  made  by  the  Defendants  themselves,  of  the 
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reasons  and  grounds  upon  which  this  peculiar  proceeding, 
instead  of  actual  valuation,  has  been  adopted.  I  find 
this  is  what  the  Defendants  state  in  their  answer  as 
the  reason  for  adopting  this  particular  mode  of  valua- 
tion. They  first  of  all  speak  of  the  price  of  copper  vary- 
ing very  much,  and  being  subject  to  certain  great  fluc- 
tuations^ and  BO  on.  They  then  severally  say  ''that 
this  cinmmstance  and  the  obligation  imposed  by  the 
said  articlea  on  the  surviving  and  continuing  partners  for 
the  time  being  in  the  said  firm  to  take  the  shares  of  retir- 
ing and  deceased  partners  at  the  sums  at  which  the  shares 
respectively  stand  in  the  sa^d  partnership  books,  have  ren- 
dered it  necessary  that  the  accounts  of  the  said  partnership 
should  be  so  taken  as  to  secure  such  surviving  and  contmu- 
ing  partners  firom  future  loss,  arising  from  depredation 
in  the  property  and  effects  of  the  said  partnership;  and 
they  accordingly  say,  that,  with  this  view,  it  has  been  for 
many  years  last  past,  and  from  a  period  anterior  to  the  year 
1 839,  the  practice  of  the  said  partnership,  in  taking  the  said 
annual  accounts,  to  contemplate  the  possibility  of  a  disa^ 
tfous  termination  of  the  said  business,  and  to  look  forward 
to  the  possibility  of  a  sale  becoming  necessary  under  the 
most  disadvantageous  circumstances,  and  to  take  care  that 
there  should  be  sufficient  assets,  even  under  such  circum- 
stances, for  discharging  all  the  liabilities  of  the  partnership, 
including  the  amount  of  capital  due  to  the  partners  respec- 
tively;" and  they  say,  "that^  with  the  view  aforesaid,  in  all 
the  annual  estimates  of  the  fixed  property,  works,  and  plant 
of  the  said  partnership,  the  same  have  been  valued,  not  in 
any  respect  with  reference  to  their  actual  cost,  or  what  they 
would  be  worth  as  a  going  concern,  but  with  reference  to 
the  position  of  the  partners  in  the  said  firm  imder  the  said 
partnership  articles,  and  at  sums  which,  after  full  consider- 
ation by  the  partners  of  all  the  circumstances  affecting  the 
said  properties^  works,  and  plant,  and  the  said  trade,  it  was 
fairly  considered  the  same  would  realise,  in  the  event  of  the 
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same  being  brought  to  sale  by  the  stoppage  of  the  con-  1653. 
cem."  That  is  the  principle  which  they  state  to  have  in- 
duced them  to  put  these  particular  fixed  values,  or,  in  other 
wordfl^  to  make  no  valuation,  but  to  set  a  nominal  and  con- 
ventional value  on  all  this  property;  and  they  say,  that  that 
is  one  mode  of  making  the  proper  deductions  in  respect  of  the 
valuation, — a  mode  adopted  with  regard  to  retiring  and  de- 
ceased partners,  and  the  necessity  imposed  on  the  remain- 
ing partners  of  purchasing  the  shares.  How  has  a  valua- 
tion come  to  upon  that  basis,  and  for  those  reasons,  any  re- 
lation whatever  to  the  case  of  an  expelled  partner,  when  the 
expelling  partners  are  not  compelled  to  take  the  shares,  but 
when  they  themselves  acquire  the  shares  by  their  own  act, 
and  by  their  own  express  wish  and  intention?  I  can  un- 
derstand, that^  looking  to  death,  which  may  happen  to  any 
one  or  other  of  them  in  the  course  of  the  year,  the  parties 
might  well  say,  "  If  either  of  tis  die,  and  there  be  this  sud- 
den difficulty  thrown  upon  the  firm — ^we  know  not  when — 
it  may  be  at  a  moment  of  pressure,  and  when  these  disas- 
trous circimistances  are  likely  to  take  place ;"  or,  looking  at  a 
case  of  a  party  retiring  at  his  own  solicitation,  and  therefore 
knowing  all  the  circmnstances  fully  beforehand, — ^they  might 
say,  that  this  was  a  reasonable  and  proper  course,  although 
perhaps  not  strictly  according  to  the  terms  of  the  articles, 
but  amoimting  to  a  new  arrangement  and  agreement  be- 
tween the  parties;  but  it  has  not  the  slightest  bearing  on  a 
case  where  the  parties  exercising  their  own  option  insist  on 
becoming  purchasers  of  the  share  of  the  expelled  partner. 
If  such  a  case  had  ever  been  contemplated, — ^it  is  in  evidence 
that  this  expulsion  clause  had  never  been  thought  of  by 
anybody; — ^but  if  anybody  had  considered  the  question  of 
what  was  feir,  right,  and  just,  with  reference  to  the  expelled 
partner,  it  is  impossible  to  say  that  that  is  to  be  put  upon 
the  same  footing,  or  that  it  ought  to  be  so  valued  as  if  you 
were  compelled  to  take  the  property,  or  as  if  the  whole  pro- 
perty were  about  to  be  disposed  of  on  a  disastrous  termina- 
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tion  of  the  partnership.  In  truth,  as  to  the  deceased  part- 
ner, he  loses  all  interest  on  his  death.  The  retiring  partner 
voluntarily  renounces  all  the  accruing  profits  coming  to 
hinL  The  bankrupt  or  insolvent  partner  in  like  maimer 
becomes,  by  operation  of  law,  disentitled  to  any  ren^iining 
profits.  But  the  expelled  partner  has  all  future  profits  for- 
cibly taken  from  him.  He  is  driven  out  of  what  is  a  goiog 
concern;  and  he  is  told  that  he  is  to  be  driven  out  at  a 
price  fixed  on  his  property,  and  that  the  valuation  is  to  be 
made  as  if  it  were  a  valuation  made  under  the  most  disas- 
trous circumstances;  whereas  the  expulsion  woidd  never 
take  place  in  a  time  of  disaster,  and  may  be  expected  to 
take  place  at  a  time  of  considerable  prosperity,  and  in  the 
full  vigour  and  force  of  a  going  concern.  I  cannoty  there- 
fore, hold  that  a  valuation  made  on  such  a  principle  is  a 
valuation  within  the  meaning  of  this  clause. 


There  is  another  point  raised  as  to  the  reserves^  which,  I 
think,  is  only  of  importance  as  conducing  further  to  shew 
that  what  these  gentlemen  have  stated  is  truly  stated  as 
the  principle  on  which  they  proceed.  With  regard  to  re- 
serves, it  woidd  be  monstrous  to  suppose  that  any  party 
contemplating  the  possibility  of  there  being  an  expelled 
partner  would  think  it  right  or  proper,  with  regard  to  the 
expelled  partner,  to  appropriate  a  large  portion  of  his  pro- 
fits for  the  past  year,  for  the  purpose  of  insuring  that  in 
which  he  would  not  have  the  slightest  interest — ^the  future 
insurances,  the  future  chances  of  litigation,  and  many  other 
points  of  a  like  nature,  which  occur  in  these  reserv^L  It 
would  be  absurd  to  suppose  that  this  was  in  the  contem- 
plation of  anybody.  It  would,  indeed,  offer  no  difficulty  in 
the  way  of  adjusting  the  accoimts,  because  of  course  it  is 
merely  a  matter  of  account;  and  it  would  be  very  simple, 
if  an  error  of  that  kind  had  been  made,  merely  to  transfer 
to  the  expelled  partner  s  share  those  profits  which  have 
been  so  set  asidis; 
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I  do  not  overlook  the  fact  of  this  gentleman  having  set- 
tled a  number  of  the  aocoimts  on  this  principle  with  de- 
ceased partners,  and  one,  under  peculiar  drcumstances,  of  a 
gentleman  who  knew  himself  to  be  dying  at  the  time  he 
settled  the  account  I  do  not  forget  that;  but  it  seems  to 
be  entirely  consistent  with  the  statement  in  the  answer, 
\bBi  this  principle  was  adopted  with  reference  to  a  retiring 
or  a  deceased  partner. 
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Being  of  opinion,  as  I  am,  that  no  valuation  in  truth  has 
ever  been  made  which  would  fit  the  case  of  an  expelled 
partner,  I  am  next  to  consider  what  the  effect  of  that  is  on 
gLving  a  notice  of  this  description.  I  apprehend,  if  there  is 
no  mode  of  valuing  the  share,  and  there  appears  to  me 
dearly  to  be  no  mode  except  that  pointed  out  by  the  deed 
—which  is  now  impossible— then,  even  for  the  sake  of  the 
Defendants  themselves  who  gave  the  notice,  I  am  bound  to 
hold  that  the  power  cannot  be  exercised, — ^to  say  nothing  of 
the  party  who  is  expelled;  because,  as  Sir  FUzroy  Kelly 
has  well  observed,  the  whole  scheme,  and  firame,  and  object 
of  the  articles  was,  not  to  break  up  the  partnership — ^not  to 
have  a  forced  sale  and  valuation ;  and  if  you  can  only  expel 
a  partner  by  bringing  his  share  to  that  forced  sale  and  va- 
luation, the  consequence  would  be,  not  that  he  is  to  be  ex- 
pelled, but  that  the  power  of  expelling  him  cannot  be  car- 
ried into  effect 

There  is  a  case  before  Lord  Eldon  of  Jackson  v.  Sedg- 
widk(a),  where  what  had  happened  was  this:  the  partner- 
ship articles  had  provided  that  the  parties  would  be  partners 
in  the  trade  of  ship-agents,  ship-brokers,  and  insurance- 
brokera  They  respectively  further  agreed,  that  they  would 
be  copartners  in  any  other  business  they  should  agree  upon, 
and  the  whole  was  comprised  in  one  term  of  seven  yeara 
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185a  Then  there  was  a  clause  for  taking  aooounts^  veiy  «milar  to 
.that  in  this  deed;  and  that,  upon  the  death  of  any  partner, 
the  executors  should  be  paid  according  to  those  aoooonts, 
and  bonds  should  be  given.  What  happened  was  this:  no 
account  had  been  kept  in  the  form  provided  by  the  deed; 
and  there  was  a  further  circumstance,  that  they  had,  but  in 
strict  accordance  with  the  provisions  of  the  deed,  entered 
into  another  business,  namely,  one  of  mercantQe  engage- 
ments as  shippers  of  goods,  and  not  merely  as  being  ship- 
agents  and  brokera  Then,  on  ihe  death  of  a  partner,  a 
bond  was  executed  by  the  surviving  partners^  reciting  tiiat 
no  account  had  been  kept,  but  that  they  had  agreed  the 
accounts  should  be  settled  at  a  given  sum,  and  they  gave 
their  bond  for  the  payment  of  that  sum,  as  the  share  stood, 
to  the  executors  of  the  deceased  partner.  It  turned  out, 
that^  after  ihey  had  given  this  bond,  disasters  happened  in 
their  speculations  in  business;  and  they  filed  a  bill  to 
be  relieved  firom  that  bond,  and  were  relieved.  Now, 
what  Lord  Eldon  says  is  this:  ''The  articles  of  partner- 
ship seem  to  refer  only  to  the  trade  of  ship-agents  and 
brokers,  and  it  is  difficult  to  apply  them  to  trade  of  another 
description.  The  question  will  be,  whetlier  the  proceeding 
de  anno  in  annum  without  settling  the  accounts,  and  the  en- 
gaging in  business  not  contemplated  by  the  articles,  are  not 
evidence  of  the  intention  of  the  parties  to  waive  the  agree- 
ment? Partnership  accounts  may  be  taken  in  various  ways; 
the  distinction  is,  that,  in  the  absence  of  a  special  agreement^ 
the  accounts  must  be  taken  in  the  usual  way;  but  where  a 
special  agreement  has  been  made,  it  must  be  abided  by, 
provided  that  the  parties  have  acted  on  it ;  if  not,  I  always 
understood  that  the  articles  are  read  in  this  Court  as  not 
containing  the  clauses  on  which  the  parties  have  not  actr 
ed  "  (a).  Of  course,  if  this  clause  of  valuation'  be  considered 
out  of  the  deed,  why  then  the  power  of  expulsion  must  ne- 

(a)  1  Swanst.  469. 
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cessarfly  be  removed  with  it     "  There  would  be  no  difficnl- 
ty  in  applying  the  articles  to  l^e  particular  business  with 
ref^ence  to  which  they  were  framed;  but  if  the  parties  en- 
gaged in  business  in  which  their  application  would  work 
injustice,  as  in  importation  or  exportation  where  the  returns 
could  not  be  ascertained  at  the  period  limited — ^then,  I  say, 
that  these  articles,  though  they  contain  a  general  reference 
to  other  business,  are  not  such  as  would  have  been  prepared 
with  relation  to  that  specific  business;  and  that  engaging 
in  that  business  affords  a  reason  for  not  performing  the 
stipulations.     Considering  the  difficulty  of  now  making  up 
the  account^  after  an  interval  of  four  or  five  years,  I  cannot^ 
at  pesent,  think  the  executors  of  the  deceased  partner  enti- 
tled to  insist  on  the  articles.     I  will  read  them;  but»  unless 
I  intimate  a  change  of  opinion,  the  motion  must  be  grant- 
ed" (a).     I  apprehend  that  that  case  has,  in  this  respect,  a 
considerable  bearing  on  the  case  before  me ;  that,  if  you  find 
this  clause  not  acted  upon,  and  therefore  in  a  state  in  which 
it  must  be  considered  as  removed  from  the  deed,  then,  inas- 
much as  the  clause  of  expulsion  must  be  followed  by  the 
consequence  of  the  partner  being  paid  according  to  this  var 
luation,  it  is  impossible  to  hold  that  the  power  of  expulsion 
can  be  exercised;  and,  therefore,  I  have  come,  I  confess,  to 
the  conclusion,  on  that  part  of  the  c&se  alone,  that  it  would 
have  been  impossible  to  sustain  this  power  of  expxilsion  in 
the  mode  in  which  it  tias  bea:i  exercised. 

Now,  there  remains  the  question,  on  which  also  I  am  of 
opinion  with  the  Plaintiff, — which  I  said  was  the  last  point  I 
had  to  consider,  whether,  assuming  even  the  power  of  ex- 
pulsion had  remained,  it  has  been  so  exercised  in  this  case 
that  the  Court  would  give  effect  to  this  notice,  and  declare 
that  the  Plaintiff  has  ceased  to  be  a  partner.  Now,  this  is 
certainly  the  most  painful  part  of  the  whole  case;  and  I 
have  purposely  gone,  first,  through  that  which  is  the  more 
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abstract  part  of  the  case,  with  reference  to  the  dry  construc- 
tion of  law  upon  these  articles;  and  I  feel,  in  one  sense, 
more  satisfied  in  my  own  mind  that  I  can,  upon  that  part  of 
the  case,  come  to  a  conclusion  without  even  the  possibility 
of  allowing  one's  feelings  to  be  mixed  up  in  any  way  with 
this  extremely  painful  part  of  the  investigation.  I  must 
confess,  I  never  remember  to  have  witnessed  in  this  Court, 
among  persons  of  the  high  station  which  these  gentlemen, 
both  PlaintifiFand  Defendants,  have  occupied  in  the  mercan- 
tile world,  a  course  of  proceeding  so  extremely  unsatisfactory 
and  harsh,  and  so  wanting,  not  only  in  regard  to  any  consi- 
deration, but,  what  I  think  is  of  much  more  importance  in 
this  case — ^any  feir  dealing  towards  the  party  who  has  been 
expelled  from  this  partnership.  I  have  said  before,  that  I 
hold  with  the  Defendants,  that  they  were  competent  to  give 
a  notice  to  dissolve  without  assigning  any  reason ;  that  they 
were  competent  to  exercise  that  power  without  holding  any 
meeting  with  their  copartners;  but  then  the  power  must 
be  exercised  bona  fide.  Good  faith  is  unquestionably  of 
the  essence  of  all  contracts.  Sir  Fitzroy  Kdly  has  said,  that 
I  could  not  introduce  any  new  words  into  this  contract  The 
Court  does  not  do  so,  but  the  Court  pre-supposes  in  every 
contract,  and,  if  there  can  be  a  difierence,  more  especially 
in  every  contract  of  partnership,  a  basis  of  good  faith,  upon 
which  all  the  stipulations  contained  in  the  deed  must  rest 
This  power  would  never  be  allowed  to  be  exercised  by  this 
Court  in  a  manner  against  what  I  may  call  the  truth  and 
honour  of  these  articles,  borrowing  an  expression  which  has 
been  applied  to  another  description  of  contract  It  is  quite 
clear  that  this  power  was  never  intended  to  be  exercised  by 
any  two  thirds  of  the  partners  merely  and  solely  for  their  oi^ii 
exclusive  benefit  If  cause  be  shewn,  of  course  it  removes 
all  diflBculty  with  reference  to  fraud,  using  that  word  accord- 
ing to  the  sense  in  which  the  Coiui;  uses  it;  but^  if  cause  be 
not  shewn  and  proved,  then  it  must  be  very  clearly  made 
out  that  the  exercise  of  the  power  haa  been  in  good  faith. 
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I  will  pat  one  or  two  illustrations  to  shew  in  what  manner  I 
conceive  it  to  be  dear  the  power  could  not  have  been  pro- 
perly exercised.  I  will  suppose  the  case  of  a  very  profitable 
year  occurring  after  a  very  disastrous  one,  and  then  the  no- 
tice given  by  two  thirds  of  the  partners,  just  as  the  share  of 
profits  is  about  to  be  ascertained,  to  another  partner,  that 
he  is  to  be  expelled,  and  then  a  subsequent  resolution,  which 
they  have  the  power  of  making  at  a  meeting,  appropriating  his 
shares  to  themselves, — ^no  one  can  contend  that  such  an  ex- 
ercise of  power  could  be  upheld.  Again,  I  will  suppose 
this: — ^that  this  peculiar  mode  of  undervaluing  the  whole  of 
the  property  of  the  partnership  in  this  extraordinary  manner, 
may  have  continued  to  the  very  last  year  of  the  partner- 
ship,—the  partnership  about  to  dissolve, — every  body  aware 
that  what  had  been  valued  at  56O0L  was  really  worth 
2D,0OOZ.  I  will  suppose  the  notice  to  have  been  given  just 
as  the  affidr  was  about  to  be  wound  up;  then,  I  think,  every 
body  will  say  that  it  would  be  quite  impossible  that  a  no- 
tice given  under  those  circumstances,  and  with  no  ground 
assigned,  could  be  maintained  in  this  Court  Those  are 
tests  to  shew  that  the  literal  construction  of  these  arti- 
cles cannot  be  enforced,  although,  in  fact,  you  are  not  oblige 
ed  to  assign  any  particular  cause  for  the  act  of  expxilsion. 
There  is  an  expression  in  the  Institutes  with  reference  to  this 
veiy  question,  of  how  far  you  may  dissolve  a  partnership  for 
your  own  benefit,  which,  I  think,  seems  applicable  to  the 
consideration  of  this  case.  It  is  laid  down  thus  in  the  Third 
Institute,  under  the  title  of  *  De  Sodetate : ' — ^**  At  cum  aliquis 
rennnciaverit  sodetati,  solvitur  societas.  Sed  plane  si  quis 
callide  in  hoc  renunciaverit  societati,  ut  obveniens  aliquod 
lucrum  solus  habeat'' — ^then  the  instance  is  given — **  Veluti  si 
totorum  bonorum  socius,  cum  ab  aliquo  hseres  esset  relictus, 
in  hoc  renunciaverit  societati,  ut  hsereditatem  solus  lucri 
*a^5eret:  cogitur  hoc  lucrum  oomm\micare"(ct)-  It  must  be 
plain,  that  you  can  neither  exercise  a  power  of  this  description 

(a)  Inst.  3.  26.  4. 
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1853w  by  dissolving  the  partnerdiip,  nor  do  any  other  act  for  pur- 
poses contrary  to  the  plain  general  meaning  of  the  deed, 
which  must  be  this — that  this  power  is  inserted,  not  for  the 
benefit  of  any  particular  parties  holding  two  thirds  of  the 
shares^  but  for  the  benefit  of  the  whole  society  and  partner- 
ship, it  being  considered  to  be  an  advantage  to  all  that  there 
should  be  this  particular  power.  Now,  how  has  it  been  ex- 
ercised here?  The  circumstances  are  these— -they  are  stated 
at  full  length  in  the  evidence.  I  think  I  can  give  them 
with  sufficient  accuracy  without  referring  to  the  statements. 
They  are  stated  by  the  Defendants  themselves  to  have 
occurred  in  this  way: — ^We  met  together  on  the  26th  of 
August)  to  settle  the  accounta  Previously  to  that^  on  the 
27th  of  July,  Mr.  Philip  Henry  Vaughan,  the  son  of  the 
Defendant  Philip  Vaughan,  had  been  admitted  a  partner 
into  the  concern.  He  was  a  young  man;  he  had  only  just 
attained  his  age  of  twenty-one— he  had  been  a  few  years 
before  a  clerk,  at  a  salary  of  ISOL  a  year — ^he  is  put  into  a 
share  at  the  price  of  4500{.,  producing  him,  for  that  year 
at  all  events,  I  do  not  know  if  that  is  a  fisdr  average  of 
years,  something  over  1000{.  for  the  year's  incoma  This 
having  been  done,  on  the  26th  of  August  the  &ther  thinks 
it  desirable  that  his  son  should  be  also  a  co-manager 
with  himself  of  this  concern.  The  father,  at  this  time,  was 
manager  with  a  salary  of  lOOOZ.  a-year,  and  evidently  man- 
aging it  very  much  to  the  satisfaction  of  all  persons  con- 
cerned in  the  partnership.  He  proposes  that  his  son  should 
be  so  admitted.  The  Plaintiff  Mr.  Bliseet  objects.  He  ob- 
jects to  it  on  principle;  that  is  admitted  on  all  sides; 
he  does  not  object  to  it  on  tlie  ground  of  the  1502^  a-year 
which  is  proposed  to  be  allowed  and  continued  to  him,  be- 
cause Mr.  PhiMp  Vaughom  the  fiaither  says,  I  am  willing  to 
take  that  on  myself  That  does  not  appear  to  be  the  point 
in  dispute.  He  says,  I  object  to  it  on  principla  It  is  fur- 
ther stated  in  the  answer,  that  this  was  done  in  a  most  in- 
solent and  offensive  manner.     It  is  further  stated  by  Mr. 
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Cave  and  Mr.  Daniel  senior,  that  they  had  witneesed  on        i85a 
this  and  other  oocasiona  an  offensive  manner  on  the  part 
of  Mr.  BHaeet  towards  Mr.  Vcmghan;  and  Mr.  Vcmgham 
further  says  this  was  only  the  condusion  of  a  course  of 
offensiye  and   insulting   treatment  on   the  part  of  Mr. 
Miseet,  which  made  it  dear  to  his  mind  that  he  could 
no  longer  continue  in  the  partnership  with  him.     WeU« 
it  does  not  appear,  and  I  am  now  taking  their  own  state- 
ment only — ^I  shall  see  presently  how  the  evidence  bears 
upon  it;  but^  taking  their  own  statement,  it  does  not  ap- 
pear that  any  remonstrances  were  made,  either  by  Mr. 
Vaughan,  Mr.  Dcmiel,  or  Mr.  Cave,  with  regard  to  the 
manner  in  which  Mr.  Blieaet  had  so  conducted  himself;  but^ 
as  soon  as  Mr.  Bliaaet  had  retired,  Mr.  Cave  and  Mr. 
Vauffluin  have  a  conversation  together,  and  Mr.  Vaugka/n 
states  that  he  is  extremely  offended  at  what  has  taken 
place,  and  so  offended  that  he  will  not  remain  in  the  part- 
nership if  Mr.  Blisset  doea    Whereupon  Mr.  Cave  says, ''  I 
wish  we  could  get  rid  of  him."    I  am  bound  injustice  to 
Mr.  Cove  to  say  that  he  explained  this  by  saying, ''  I  did 
not  mean,  and  I  had  no  wish,  to  get  rid  of  him;  but  if  the 
alternative  were  that  Mr.  Bliaaet  or  Mr.  Vaiighxin  must  go, 
I  should  prefer  getting  rid  of  Mr.  Bliseet,  and  therefore  I 
vish  that  we  could  get  rid  of  Mr.  Bliseet;  and  if  you  Mp 
yavjghan  insist  on  going,  and  say  that  you  will  go  if  he 
does  not^  he  must  go.''    That  is  the  interpretation  Mr.  Cave 
gi^es  in  order  to  make  it  consistent  with  the  subsequent 
letter  which  he  wrote  to  Mr.  Blisset    But  this  being  said, 
Hr.  Vaugha/n  states  that  the  expression  of  Mr.  Cave  put 
into  his  mind  that  which  he  had  before  utterly  foigotten — 
the  clause  of  expulsion.    This  clause,  which  had  been  a 
dead  letter  fix)m  1823,  when  it  was  first  introduced  into  the 
old  artides,  seems  to  have  been  totally  forgotten  by  Mr. 
Vdugha/rb  and  by  Mr.  Cave;   when  it  suddenly  flashes 
d^^ross  Mr.  Va/ugham/s  mind  that  there  is  a  way  of  getting 
rid  of  Mr.  BUseet,  and  he  sends  for  the  articles;  and  he  and 
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Mr.  Cave  look  over  the  clause  together,  and  thereupon  no 
final  determination,  according  to  their  account,  is  come  to; 
but  it  is  proposed  that  Mr.  Vaughan  shall  write  a  letter  to 
Mr.  Gave  and  a  letter  to  Mr.  Dam/iel,  stating  what  he  had 
urged  as  to  the  objections  to  the  conduct  of  Mr.  Bliasd, 
and  his  determination  to  retire  from  the  partnership  un- 
less his  conduct  were  altered.  Now,  all  this  haying  taken 
place,  and  it  being  arranged  that  such  a  letter  should  be 
written  on  the  26th  of  August,  thejT  do  not  meet  again  till 
the  29th  of  August  The  parties  were  to  have  dined  toge- 
ther in  the  interval,  and  Mr.  Bliaaet  gets  a  letter  from  Mr. 
Cave;  the  contents  of  which  were,  that  Mr.  Vaughom  de- 
clined to  meet  him,  as  he  was  so  offended  by  what  had 
taken  place  that  it  was  impossible  for  him  to  do  sa 
Surely,  there  is  a  great  deal  more  that  Mr.  Cave  ought  to 
have  stated  in  that  letter.  Mr.  Cave  knew,  at  this  time,  of 
the  clause  of  expulsion  contained  in  the  articles;  he  knew 
that  Mr.  Vaughan,  when  in  a  great  state  of  excitement,  had 
called  this  clause  to  his  attention,  and  had  expressed  his 
own  determination  to  retire  unless  Mr.  Bliaset  were  remov- 
ed; he  knew  that  he  (Mr.  Cave)  had  said, '  I  wish  we  could 
get  rid  of  him,'  therefore,  having  at  least  a  half-formed 
intention  of  expelling  Mr.  Bliaset,  he  (Mr.  Bliaset)  is  not 
informed  of  anything  that  has  been  done  in  this  respect; 
but  having,  on  the  26th  of  August,  before  the  conversation 
arose,  signed  those  accounts  that  were  adjusted  between 
them — ^not  the  accounts  themselves,  but  the  sheet  with  re- 
ference to  profit  and  loss — ^he  is  allowed  to  come  to  a  meet- 
ing where  the  arrangement  about  finally  signing  the  ac- 
count is  to  take  place  on  the  29th,  without  the  slightest 
conmiunication  having  been  made  with  reference  to  the 
clause  of  expulsion, — ^much  less  of  any  intention  to  act  upon 
it  Accordingly  he  comes  on  the  29th.  He  is  then  allow- 
ed to  sign  and  definitely  bind  himself  with  reference  to 
those  accounts,  and  no  conmiunication  whatever  is  made  to 
him  of  any  determination  or  notion  entertained  on  the  part 
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of  these  parties  to  ezpd  him  from  the  parbiership,  nor,  in- 
deed, of  any  serious  complaint  having  been  made  by  the 
oopartaeis  Cave  and  Dcmid  until  he  has  done  that  act^ 
and  bound  himself  conclusively,  as  is  supposed,  by  those 
aocounta  Then,  that  having  been  done^  the  letter,  which 
is  an  anraoged  letter,  written  to  Cave  and  Damid,  is  pro* 
daced,  and  placed  before  Mr.  BliaaeL  Mr.  Bliaaet  agam 
states  that  his  only  object  was  to  discuss  the  matter  as 
a  matter  of  businesa  He  saw  no  reason  why  Vaiighan 
should  be  so  indignant  at  the  course  taken.  He  says,  if 
there  is  anything  offensive,  he  should  be  glad  to  have  it 
stated;  and  the  only  answer  made  to  him — ^neither  Cave 
nor  Dcmiel  stating  "We  have  often  noticed  your  of- 
feDsive  conduct^  and  we  concur  with  Mr.  Va/ugham. " — all 
that  takes  place  is,  Mr.  Vwugluvn  says,  ''  I  shall  get  into 
such  a  state  of  temper,  feeling  as  I  do  your  conduct  to- 
wards me,  if  I  attempt  to  enter  into  this^  that  I  would  ra- 
ther dedine  it;"  and  the  result  is,  that  Cave  says  to  Bliaset^ 
""WeilBlisaet,  what  is  to  be  donef  Bliaaet  says,  "Done I 
1  know  nothing  that  is  to  be  done;"  he  having  not  the 
least  notion^  as  &r  as  I  can  see,  any  more  than  Vaugha/n 
had  a  few  days  before,  of  the  existence  of  the  expulsion 
clause  in  the  articles;  "if  Mr.  Vaughan  will  retire,  he 
must  retire :  I  have  no  intention  of  retiring. '^  And  he  leaves 
the  room  saying,  "  I  shall  go  and  consult  my  solicitor.'' 
'Hiatis  the  state  of  things  deposed  to  by  the  Defendants;  and 
then  this  is  followed  by  the  notice  of  expulsion  sent  to  Mr. 
BlisseL  Now,  if  it  had  rested  upon  that  state  of  things 
alone,  it  strikes  me  that  it  would  be  impossible  to  uphold 
that  notica  That  power  is  not  given  for  the  purpose  of 
being  used  for  the  benefit  of  any  one  partner.  The  power 
is  intrusted  to  two  thirds  for  the  benefit  of  all ;  it  ought 
to  have  been  exercised  for  the  benefit  of  all,  and  it  never 
was  intended  that  any  one  partner — ^for  really  in  this  case 
the  whole  has  emanated  from  one  partner,  namely,  Mr. 
yaughan — ^it  never  was  intended  that  any  one  partner,  be- 
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ing  dueatisfied  with  the  maDner  and  conduct  of  another 
partner,  if  he  really  were  so,  as  to  which  I  have  considerable 
doubt — ^it  never  was  intended  he  should  be  able,  behind 
the  back  of  the  other  partner  who  is  to  be  expelled,  to  sug^ 
gest  and  procure,  nay,  almost  by  threats  to  coerce,  the  par- 
ties who  may  happen  to  be  the  holders  of  the  other  remain- 
ing shares  sufficient  to  make  up  the  majority  of  the  two 
thirds,  to  concur  with  him  in  expelling  that  partner  whom 
he  seeks  to  expel.  It  is  clear,  upon  all  the  evidence, — ^if  I 
admitted  the  answer  as  conclusive  evidence  against  them- 
selves,— ^that  no  object  was  to  be  obtained  by  the  partnership 
by  expelling  Mr.  Bliasety  except  that  Mr.  Vaughan  says 
"  I  will  not  remain  if  Mr.  Blisset  does."  So  far  it  may  be 
said  to  be  an  object;  but  Mr.  Vaughan  says,  "Being  the 
useful  man,  the  manager,  I  am  not  going  to  remain  if  Mr. 
Blisset  does."  That  is  the  sole  object  that  Mr.  Vaughan 
suggests;  there  was  no  need  of  coming  to  a  hasty  con- 
clusion upon  the  subject — ^there  was  time  for  deliberation- 
there  was  time  for  communicating  with  Mr.  BlisaeL  Mr. 
Vaughan  could  not  retire,  the  parties  seem  to  have  foi^got- 
ten  that, — ^without  their  leave;  he  might  retire  from  the 
management,  but  he  could  not  withdraw  from  the  partner- 
ship without  they  gave  their  consent — there  was  ample  op- 
portimity  before  it  could  be  done,  although  I  observe  Mr. 
Vaughan  says  in  his  letter  to  Mr.  Thomas  Damd  the 
younger — "  We  very  much  regret  we  were  obliged  to  act>  be- 
cause we  had  not  time  to  consult  with  you."  What  need  was 
there  for  this  haste?  What  had  Mr.  BUaset  done?  Assum- 
ing their  case  to  be  correct  throughout,  he  had  merely  made 
himself  very  disagreeable  to  Mr.  Vaugham^ — surely  that 
which  had  been  endured  for  several  years,  according  to  Mr. 
Vaughan,  might  well  be  endured  for  a  few  wedcs  longer; 
but»  even  in  that  state  of  circumstances,  the  negotiating  by 
one  partner  for  the  concurrence  of  his  two  copartners  to 
exercise  this  power  in  the  manner  it  has  been  exercised,  is 
in  itself  a  course  of  proceeding  which  the  CSourt  would  hold 
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sufficient  to  invalidate  the  act,  if  there  existed  nothing  1663. 
else  in  the  matter.  With  regard  to  that,  I  will  just  refer, 
though  it  is  merely  by  way  of  analogy,  to  what  was  said 
by  Sir  WilliaTn  Orant  in  the  case  of  Featherstonhaugh 
T.  Fenimck(a),  of  the  necessity  of  good  £uth  between 
partnerB^  and  of  avoiding  all  clandestine  proceedings  on 
the  part  of  one  partner  in  regard  to  another,  by  which 
any  possible  advantage  can  accrue  to  that  other  partner. 
The  case  was  one  of  a  partnership  dissolvable  at  will  by  no- 
tica  The  parties  having  a  house  of  business,  the  lease  of 
which  was  just  expiring,  Mr.  Fenwidc,  a  partner,  goes  to 
the  lessor,  and  tells  him  he  has  quite  made  up  his  mind  to 
have  nothing  more  to  do  with  his  partner,  Mr.  Feaiherston- 
haugh,  and  gets  from  the  lessor  of  the  premises  the  renewal 
of  the  lease;  it  is  not  to  be  done  till  after  the  dissolution ; 
the  dissolution  takes  place  on  the  very  day  on  which  the 
lease  was  granted:  that  of  course  was  set  aside;  and  what 
Sir  WaUam  Orant  says,  having  a  bearing  on  this  particu- 
lar branch  of  ihe  case,  is  this:  he  says — "  When  the  appli- 
cation was  made  for  a  renewal,  no  notice  of  dissolution  had 
been  given,  nor  had  the  Plaintiff  notice  of  any  intention 
of  renewing  the  lease.  It  is  not  true,  as  has  been  repre- 
sented, that  the  impediment  to  a  renewal  to  the  part- 
nership arose  solely  from  the  indisposition  of  Mr.  WUkin- 
9on  (the  lessor)  to  any  connection  with  the  Plaintiff;  as»  be- 
fore any  objection  had  been  made  on  that  or  any  other 
ground,  the  Defendant  goes  with  the  intention  and  for  the 
<lirect  purpose  of  obtaining  a  renewal  for  himself  and  his 
son  exclusively.  He  makes  the  i^pplication  to  Murray, 
who  says,  the  proposal  was  for  a  renewal  for  the  benefit  of 
the  Defendants^  e^areasly  excluding  the  Plaintiff  with  whom 
it  was  represented  that  Oeorge  Fenwick  was  determined  to 
bare  no  further  connection  in  trade;  and  though  it  may  be 
true,  that  WUIei/nson  afterwards  said,  he  would  not  have 
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granted  a  lease  to  the  Defendants  jointly  with  the  Flaintiffi 
that  declaration  had  become  quite  mmecessaiy  by  the  resolu- 
tion preyiously  expressed  by  the  Defendant^  not  to  take  a 
lease  jointly  with  him.  This  clandestine  conduct  was  veiy  irn- 
fur  towards  the  Plaintiff  The  Defendants  had  not  intimat- 
ed to  him  that  they  would  not  have  any  further  connection 
with  him,  and  that  they  intended  to  apply  for  a  lease  on  their 
own  account  They  ought  first  to  have  given  him  notice, 
and  to  have  placed  him  on  equal  terms  with  them ;  and  then, 
if  Mr.  WiUdnaon  had  thought  proper  to  give  them  the 
preference,  the  case  might  admit  of  a  difierent  considera- 
tion "(a). 


Now»  the  mode  in  which  that  seems  to  me  to  apply  to 
this  case  is  this :  it  was  not  tail  nor  right — it  was  clandes- 
tine, I  must  say,  on  the  part  of  Mr.Vaughan,  to  secure  the 
ear,  if  I  may  say  so,  of  those  parties  having  the  controlling 
power,  as  making  up  with  himself  two  thirds  of  the  part- 
nership, and  by  a  representation  of  his  case,  and  for  his  own 
purposes, — ^for  his  own  object  alone, — ^to  get  them,  by  the 
threat  of  removing  himself  from  the  partnership,  to  sign 
this  document^  without  the  slightest  commimication  to  Mr. 
*  BUsaeL  He  had  no  right  to  acquire  the  advantage  which 
he  does  acquire  by  that  act;  he  acquires  the  advantage  of 
becoming  the  purchaser  of  these  shares;  supposing  all  the 
valuations  made  correctly,  they  were  very  advantageous 
terms;  and  he  acquires  the  power  of  paying  off  a  gentle- 
man his  capital  of  13,000Z.  or  14,000Z.,  producing  between  24 
and  25  per  cent  per  annum,  and  appropriating  to  himself 
the  profits  which  the  concern  was  producing;  and  he  does 
that  by  a  conmiunication  behind  the  back  of  Mr.  Blisset, 
when  I  hold  it  was  incumbent  upon  him  to  let  Mr.  Blisset 
have  at  least  an  equal  opportunity  with  himself  of  laying 
before  the  other  partners,  who  held  the  two  thirds,  what 
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his  caae  wa&  Whether  it  was  expedient  or  proper  for 
die  benefit  of  the  partnership  that  he  should  be  removed 
instead  of  Mr.  Vaughcm  being  removed,  or  whether  it 
was  necessary  that  either  the  one  or  the  other  should 
retire,  I  hold  it  was  a  point  of  duty,  not  only  to  Mr.  BUs8et 
but  to  Mr.  Danid  the  younger, — not  that  there  should  be 
a  consultation  in  committee — I  do  not  say  that^ — ^for,  if 
Cave^  Danid,  and  Vaughan  were  all  equally  of  one  mind, 
that  it  was  expedient  that  Mr.  Blisset  should  be  expelled, 
diat  would  be  sufficient;  but^  that  Mr.  Vaughan,who  alone 
wished  to  get  rid  of  Mr.  BUaset — ^no  other  person  having 
ihe  slightest  desire  so  to  do— should  not  by  these  threats 
procore  the  concurrence  of  these  two  partners^  and  so  effect 
^  object  Upon  that  alone  I  should  have  held  that  that 
notice  was  insufficient 
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How  does  the  case  stand  however  with  reference  to  the  al- 
legation of  the  misconduct  of  Mr.  BUaset,  with  regard  to  the 
impoadbility  of  conductiQg  the  busiaess?  I  am  bound  to 
say  tbat  I  never  saw  a  case  brought  before  a  Court  in  which 
the  Court  was  placed  in  such  a  painful  position,  having  to 
look  at  the  oaths  of  gentlemen,  no  doubt  all  of  high  re- 
spectability— (I  have  every  reason  to  believe  that  to  be  the 
case) — stating  that  they  had  noticed  the  misconduct  on  the 
part  of  Mr.  Blisaet  to  Mr.  Vaughan;  that  Mr.  Vaughan 
had  found  it  to  be  so  offensive  and  objectionable  in  every 
point  of  view,  that  he  could  not,  with  any  comfort  to  him- 
self, continue  to  cany  on  the  trade  with  his  copartners; 
and  then  leaving  it  so  utterly  bare  of  evidence  in  every  par- 
ticolar  on  their  side,  while  the  evidence  is  of  so  overwhelm- 
ing a  character,  as  &r  as  this  is  concerned,  on  the  other. 


It  is  material  to  observe  what  took  place,  in  consider- 
ing the  question  whether  or  not  this  dispute  has  been 
produced  by  such  overbearing  and  insulting  conduct  of 
Mr.  Bli88€t  to  Mr.  Vaughan  as  to  render  it  impossible 
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for  Mr.  Vaughan,  with  any  comfort  to  himself,  to  cany 
on  the  transactionB  of  the  businesa  I  actually  find,  that, 
80  far  fix>m  this  apparently  being  the  case,  letters  of  the 
most  friendly  description  are  passing  between  Mr.  Vaiighan 
and  Mr.  Bliaset  down  to  almost,  I  may  say,  the  voy 
date  of  the  transaction  in  question, — ^they  are  a  Geiies 
of  letters  which  have  been  produced  from  the  year  1846. 
It  has  been  commented  upon,  that  there  is  a  gap  in  the 
year  1849 ;  but  I  cannot  give  any  weight  to  ihBt,  when  I 
look  at  the  letters  which  passed  afterwards.  I  do  not  know 
what  inference  I  am  to  draw  from  there  having  been  any 
breach  in  their  correspondence ;  there  is  no  evidence  of  a 
breach  in  their  intercourse.  The  letters  are  of  this  descrip- 
tion. I  do  not  of  course  go  through  anything  but  the  latter 
part  of  the  correspondence ;  but^  coming  down  to  the  year 
1850,  there  is  a  letter  from  VLcVaughxiny — ^the  gentleman 
who  considers  himself  to  have  been  so  grossly  insulted  and 
ill-treated  by  Mr.  Blisset  as  to  make  it  almost  impossible,  if 
not  quite  impossible,  for  him  to  meet  Mr.  Blisset  on  any 
matters  of  business, — on  the  19th  of  February,  1850,  which  is 
not  so  very  far  fix)m  the  transactions  in  August, — b^inning 
in  this  way: — "My  dear  Bliaaet,^'  and  inviting  Mr.  Bliasd 
to  dine  with  him — a  thing  very  singular  in  persons  so  cir- 
cumstanced. But  we  have  next  a  letter  of  a  much  more 
recent  date.  On  the  27th  of  July  Mr.  Blisset  entirely 
concurs  in  admitting  young  Mr.  VaiLghan  to  the  partner- 
ship. On  the  29th  of  July,  1860,  we  find  a  letter— "My 
dear  Blisset,  I  have  much  pleasure  in  accepting  your  kind 
invitation  for  the  9th  of  August"  The  parties  were  all  to 
meet  together  at  Mr.  Blisset's  house  at  dinner  on  the  9th 
of  August,  and  those  are  the  terms  in  which  Mr.  Vavfihan 
refers  to  it  We  find  a  letter  of  Mr.  Gave  excusing  himself 
because  he  had  got  some  engagement^  and  subsequently 
writing  to  say  he  has  got  rid  of  that  engagement^  and  it  wiD 
give  him  much  pleasure  to  come  and  meet  them — all  meet- 
ing on  the  most  amicable  terms.     Between  the  30th  of  June, 
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when  the  acoounts  were  bo  made  up,  and  August^  when  they 
were  settled,  as  it  is  called,  Cave,  Vaughan,  and  Bliaaet,  all 
go  together  to  view  the  works;  they  travel  together — ^they 
are  on  those  terms — ^they  must  have  been  on  the  terms 
irtiidi  partners  wish  to  be  upon,  and  nothing  amiss  is  stated 
or  even  suggested  as  having  occurred  upon  that  journey. 
Then  we  find  this  letter  accepting  the  invitation  for  the 
9th  of  August^  which  I  suppose  took  effect    They  were 
actually  all  engaged  again  to  meet  and  dine  together  on 
the  27th  or  28th  of  August,  and  would  have  so  done  if 
it  had  not  been  for  this  dispute,  which  took  place  on  the  26th. 
How  is  it  possible  for  me  in  the  fSEtce  of  that  evidence  to  as- 
sume, that  the  conduct  of  Mr.  Bliaset  had  become  such  that 
it  was  impossible  for  Mr.  Vaughxjm  to  carry  on  the  business 
in  conjunction  with  him  as  a  copartner?     I  confess  this  is 
a  part  of  the  transaction  which  is  extremely  painful,  and  ut- 
terly inexplicable  on  the  theory  suggested     What  did  take 
place  was  this — ^he  proposed  his  son  as  co-manager,  and 
Mr.  Bliaset  urged  his  objections  to  the  son  as  a  co-manager. 
It  was  said  that  such  objection  was  so  monstrous  an  act,  and 
an  act  of  such  obvious  ill-feeling  and  ill-will  towards  Mr. 
Vaughom,  that  it  would  of  itself  justify  the  notion  enter- 
tained by  Mr.  Vaughan  on  this  subject     I  confess  I  was 
never  more  surprised  by  any  argument     Here  was  a  young 
man  just  coming  of  age;  here  was  his  father  quite  capable 
of  managing  the  business;  the  son  had  only  just  been  ad- 
mitted as  a  partner;  and  though  it  might  be  very  right  and 
proper  to  apply  for  his  admission,  (I  confess  I  think  it  was 
somewhat  premature  to  apply  for  it) ;  but  whether  it  was  pre- 
mature or  not,  right  or  wrong,  surely  it  was  quite  compe- 
tent to  Mr.  Bliaset  in  the  spirit  of  friendship  to  say, — "  I  do 
not  think  it  right,  looking  to  ail  the  circumstances  of  this 
case,  to  admit  this  young  man  into  this  concern  as  co- 
manager.  I  do  not  like  it;"  and  he  gave  his  reason,  namely, 
that  he  objected  to  a  divided  responsibility, — ^a  very  natural, 
and  it  seems  to  me,  proper  reason ;  and  yet  that  really,  ex- 
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cept  what  I  am  to  infer  from  mamier,  and  looks,  and  ex- 
pression,—of  which  no  evidence  has  been  given,  is  all  that  is 
stated  to  have  taken  place.  On  former  occasions  there  is  no 
evidence  given  of  any  such  expression;  and  there  is  not  a 
word  stated  in  the  answer  as  to  anything  that  Mr.  Blissei 
did  or  said  on  this  occasion,  except  the  fact  that  it  was  done 
in  an  uncourteous  maimer.  But  I  am  bound  to  say,  if  I  had 
not  come  to  the  conclusion,  assuming  all  the  representations 
of  the  Defendants  to  be  correct,  that  this  notice  was  not  jus- 
tified, being  given  behind  the  back  of  the  other  partner  at 
the  sole  instance  and  suggestion  of  Mr.  Vaughan — I  conld 
not  for  a  moment  consider,  when  this  very  case  of  alleged 
misconduct  of  Mr.  Blisset  is  so  wholly  displaced  by  all  the 
evidence  of  what  took  place  between  the  parties,  that  the 
notice  was  anything  but  an  act  of  absolute  and  arbitrary 
power  on  the  part  of  the  copartners,  and  that  they  were  in- 
duced to  commit  that  act^  not  by  any  benefit  to  be  de- 
rived to  the  partnership  in  general,  but  solely  because  Mr. 
Vaughan  said,  "  K  you  do  not  do  that>  then  I  will  not  con- 
tinue your  partner."  He  obtained,  therefore,  an  advantage 
behind  his  partner  s  back,  which  he  cannot  by  po^sibihiy  be 
permitted  to  retain^ 


The  only  remaining  point  is  this, — which  Mr.  If  oiitw  has 
suggested,  that  the  bill  ought  to  be  dismissed  upon  the 
ground  of  its  containing  charges  of  fraud;  and  the  charges 
are  these : — It  is  stated  in  one  part  that  "  Philip  Vavghan, 
being  annoyed  at  Plaintiff's  opposition  to  the  proposed  salary 
to  his  son,  conceived  the  design  of  excluding  Plaintiff  from  the 
partnership,  and  communicated  the  same  to  the  Defendants 
Tlwrnas  Daniel  the  elder  and  William  Cave,  whom  he 
prevailed  on  to  join  in  that  design.''  Every  word  of  that 
statement  is  literally  true,  even  according  to  the  statement 
of  the  Defendants.  It  is  true,  that  he  was  annoyed  at  the 
opposition  of  Mr.  Blisset — ^perhaps  not  to  the  proposed  sa- 
lary— ^but  annoyed  at  the  opposition  to  his  son's  being  ad- 
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mitted  into  the  management  of  the  partnership  business ;  and 
he  thereupon  forms  that  design,  and  communicates  it  to  the 
partners.  Then  this  passage  occurs: — ^"  The  PlaintiflF,  not  hav- 
ing any  suspicion  of  the  plot  so  formed  against  hint"   That  is 
an  expression  of  a  strong  character — ^it  is  a  statement  of  a 
plot  formed  against  him ;  but  I  confess,  that  a  scheme  which 
is  fonned  for  expelling  a  partner  under  a  clause  'in  a  deed 
which  the  parties  who  are  going  to  exercise  it  had  totally 
forgotten,  and  which  they  must  suppose  he  had  forgotten 
too,  that  an  invitation  to  attend  the  meeting  and  sign  the 
account  without  any  communication  of  that  scheme  so 
fonned,  does  amount  to  a  combination,  which,  though  the 
word  be  a  strong  one,  may  well  be  considered  as  a  secret 
contrivance,  which  is  the  proper  meaning,  I  suppose,  of  the 
word  'plot' — ^a  secret  contrivance  to  the  detriment  and 
damage  of  the  Plaintiff  in  the   cause.      Then  comes   a 
passage  which  is  more  strong.     The  bill  charges  that — 
'*the  intention  of  the  notice  of  expulsion  was  to  confis- 
cate  the   Plaintiff's  share;''  and  it  charges — ''That  the 
said  notice    of  expulsion   was,    under  the   circumstances 
aforesaid,   fraudulent^   inoperative,    and    void."      Now,    it 
may  not  have  been  the  main  intention,  but  one  certain 
consequence  of  this  act  of  expulsion  was,  to  appropriate 
—there  is  never  any  need  of  using  hard  words,  but  it 
was  to  appropriate — ^the  shares  of  this  gentleman  for  the 
benefit  of  the  other  partner&    And,  in  one  sense,  as  far  as 
obtaining  the  shares  at  a  very  considerable  under-value  is 
confiscation — ^to  that  it  would  amount     But  it  is  charged, 
that  it  is  "  fraudulent^  inoperative,  and  void."    Now,  I  am 
bound  to  hold  that  this  notice  is  void,  and  void  upon  the 
ground  of  its  having  been  clandestinely  obtained  by  one 
partner  at  the  instance   of  one   partner  and  one  alone, 
and  not  having  been  bonA  fide  exercised  on  the  judg- 
ment of  aU  the  partnera     I  am  obliged  to  hold  it  to  be  so, 
and  that  in  this  Court,  whatever  notions  may  be  enter- 
tained elsewhere,  is  held  to  be,  as  regards  that  partner,  a 
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firaud  upon  him,  and  on  that  aocoimt  to  be  void.  As  has 
been  well  observed  during  the  course  of  the  argument^  the 
view  taken  by  this  Court  with  regard  to  morality  of  con- 
duct amongst  all  parties — most  especially  amongst  those 
who  are  boimd  by  the  ties  of  partnership — \&  one  of  the 
highest  degree.  The  standard  by  which  parlies  are  tried 
here,  either  a£  trustees  or  as  copartners,  or  m  various  other 
relations  which  may  be  suggested,  is  a  standard — I  am 
thankful  to  say  so-— far  higher  than  the  standard  of  the 
world;  and,  tried  by  that  standard,  I  hold  it  to  be  impossi- 
ble to  sanction  the  removal  of  this  gentleman  under  these 
circumstancea  The  removal  of  him  at  a  time  when  he,  as 
well  as  his  copartners,  may  be  well  supposed  to  have  been 
utterly  ignorant  of  the  power  of  such  removal  existing— the 
design  of  so  removing  him,  or  the  least  approximation  to 
that  design,  not  having  been  communicated  to  him — ^the 
removal  having  been  to  gratify  one  partner  only,  and  not 
on  the  judgment  of  the  other  two,  the  other  two  having 
been  induced  behind  his  back  to  concur  in  and  consent  to 
that  removal — I  say,  tried  by  the  standard  of  this  Courts 
such  conduct  must  be  considered,  in  the  sense  of  the  Court, 
to  be  a  fraud  upon  the  Plaintiff 


I  have  now  looked  upon  this  case  as  if  the  matter  of  the 
account  were  xmconnected  with  it>  and  have  held  that  it  could 
not  be  supported  upon  the  mere  ground  of  construction, 
under  the  circumstances;  but  I  confess  it  is  still  more 
painful  to  my  mind  when  I  look  at  the  account  True  it 
is,  he  had  settled  the  account — true  it  is  that  he  had  signed 
the  sheet  which  shewed  the  profits ;  but  can  anybody  suppose, 
if  he  had  been  told  that  there  was  an  intention  of  expelling 
him,  he  would  have  done  an  act  which  would  bind  him  irre- 
vocably,— ^that  being  the  contention  on  the  other  side, — ^that 
he  would  have  aflSxed  his  signature  to  all  those  various  docu- 
ments which  he  was  required  to  sign  according  to  the  arti- 
cles?  Can  it  be  doubted  for  one  moment^ — if  this  gentleman 
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had  been  tdd,  *'  At  the  time  you  are  putting  your  name  to  185a. 
that  document  you  are  in  effect  agreeing  to  sell  your  share  in 
this  oonoem  and  all  its  future  profits  for  a  given  sum  of 
money,  calculated  upon  a  series  of  conventional  valuations, 
which  have,  in  truth,  no  reference  to  the  real  value  of  the  pro- 
perty. We  have  formed  the  intention  of  expelling  you.  You 
are,  as  £Gur  as  regards  us,  gone  already  firom  the  concern ;" — 
what  his  course  would  have  been?  But  it  is  said,  that  the  final 
determination  to  expel  was  not  formed  imtil  after  the  termi- 
nation  of  the  meeting ;  yet  all  these  letters  had  been  written, 
and  everything  leading  up  to  that  had  abeady  taken  place, 
including  the  expression  of  Mr.  Cave,  that  he  wished  they 
could  get  rid  of  him. — Can  any  person  doubt,  if  all  these  cir- 
cumstances had  been  laid  before  him,  this  gentleman  would 
have  said, ''  Tou  having  given  me  fair  notice  of  this^  I  must 
consider  the  proper  course  to  be  takea  I  will  not  put  my 
name  to  this.  I  will  not  bind  myself  by  my  signature  to  these 
accounta  I  will  have  all  my  rights  open  to  me  in  every 
way  I  can  conceiva  There  must  be  a  due  and  proper  al- 
teration of  those  accomits  with  regard  to  the  altered  cir- 
cumstances between  ua"  Would  it  have  been  possible  for 
me  to  have  held,  even  if  I  had  considered  the  valuation  so 
made  to  have  been  binding, — a  point  which  I  have  ad- 
verted to  upon  the  first  branch  of  the  case, — ^that  he  was 
now  to  be  bound  by  such  a  signature?  Yet  it  is  insisted 
upon  by  the  Defendants  to  the  very  last  moment,  and  up 
to  the  hearing,  that  a  valuation  so  made  and  under  such 
circumstances,  they  having  all  the  facts  before  them  on 
which  they  were  to  become  the  purchasers,  and  he  having 
none  on  which  he  was  to  become  the  seller,  is  conclusive. 
I  must  say  I  regret  most  deeply  that  this  case  should  ever 
have  been  brought  to  a  hearing.  I  regret  most  deeply  that 
that  intervention  which  was  attempted  by  many  kind  friends 
and  gentlemen,  whose  names  are  well  known  to  most  of  us, 
stated  on  these  pleadings  and  proved  in  evidence — attempts 
made  to  bring  about  a  solution  of  these  difiiculties,  by  in- 
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ducing  Mr.  Va/wgha/a  to  retire  from  the  position  he  had 
taken; — I  regret  that  they  have  &iled;  but,  as  they  have 
fidled,  and  the  matter  has  been  brought  before  this  Court  to 
decide  the  rights  of  the  parties,  I  have  come  to  the  conclu- 
sion, unquestionably  to  my  mind,  that  the  notice  is  void; 
and  that  Mr.  Bliaset  did  not  thereupon  cease  to  be  a  paitr 
ner  in  this  concern. 


Now,  the  consequence  would  be,  I  apprehend,  if  the  strict 
rights  be  insisted  upon,  thaty  after  the  exclusion,  and  under 
the  circumstances  of  his  exclusion,  the  Plaintiff  would  h& 
entitled  to  have  his  share  ascertained  by  a  valuation,  and  to 
have  this  property  sold.  He  does  not  express  any  wish  to 
drive  matters  to  that  extremity,  nor  to  terminate  the  con- 
cern, which  has  been  going  on  for  a  hundred  years  in  the 
manner  in  which  it  has  hitherto  been  conducted,  and  in  which, 
I  trust,  it  may  even  still  be  conducted;  and  the  Solicitor' 
OeTieral,  in  his  reply,  has  referred  to  that  passage  in  the 
answer,  in  which  an  offer  is  made,  in  the  event  of  the  notice 
being  held  to  be  invalid,  to  account  for  the  profits  of  the 
partnership  business. 


The  decree  I  therefore  propose  to  make  is — 

Decree.  Declare  that  the  notice  of  expulflion  given  to  the  Flaintiffon  the 

29th  of  August,  1860,  was  void,  and  that  the  Plaintiff  did  not,  hy 

virtue  thereof,  cease  to  be  a  partner  in  the  copartnership  firm  of 
John  Freeman  and  Copper  Company ,  in  the  pleadings  mentioned;  the 
Plaintiff  waiving  all  such  relief  as  is  sought  by  his  bill  as  consequent 
on  his  exclusion  by  the  Defendants  his  copartners  from  the  said  co- 
partnership, and  the  Defendants  having,  by  their  answer,  offered,  in 
the  event  of  the  said  notice  being  deemed  to  be  invalid,  to  account 
for  the  share  of  the  Plaintiff  in  the  profits  of  the  said  copartnership 
businesei  from  the  30th  of  June,  1850 — Let  an  account  be  taken  on  the 
footing  of  the  articles  of  copartnership  of  the  profits  of  the  said  co- 
partnership from  the  30th  of  June,  1850;  and  let  the  share  of  the 
Plaintiff  in  such  profits  be  ascertained  and  carried  to  his  account  in 
the  books  of  the  said  copartnership.  All  just  allowances  to  be  made, 
including  the  allowance  to  the  Defendant  PhUip  Vaughan,  as  mana- 
ger.   Interest  to  be  allowed  at  5/.  per  cent,  on  the  money  standing  to 
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the  credit  of  the  FlamtifT  as  firom  the  29th  of  August^  1850,  which         1853. 

▼as  when  these  aeoounts  were  finally  ai^nsted  in  respect  of  his  seU 

tlement  of  account  up  to  the  30th  of  Jnne,  1850,  and  on  what  shall 

be  found  due  for  his  profits  in  the  subsequent  years  from  the  time 

when  the  respective  accounts  were  settled  by  the  Defendants  for  such 

yeari 

The  oounsel  for  the  Defendants  observing,  that  the  effect 
of  the  decision  of  the  Court  was  to  hold  that  the  Plaintiff 
was  a  continuing  partner,  inquired  whether  his  Honour 
would  make  any  regulations  for  the  conduct  of  the  partners 
with  reference  to  the  subjects  in  dispute;  and  whether  the 
Raintiff  should  not  be  bound  by  the  accounts  which  had 
been  settled  by  the  partners  in  the  interim,  and  which,  hav- 
ing been  settled  in  perfect  conformity  with  the  custom  and 
usage  of  the  partnership^  stated  the  profits  of  the  concern  in 
each  year. 

The  counsel  for  the  Plaintiff  observed,  that  the  Plaintiff 
had  never  seen  the  accounts  since  the  attempted  expulsion. 

The  Yice-Chancellob  said,  that  the  Plaintiff,  having 
been  excluded  by  the  other  partners,  could  not  be  bound  by 
the  accounts  taken  in  his  absence.  He  was  entitled  to  an 
account^  but  there  was  probably  little  doubt  that  he  would 
be  willing  to  accept  the  statement  of  profits  appearing  upon 
the  accounts,  with  which  the  other  partners  had  been  satis- 
fied He  did  not  think  it  necessary  to  make  any  regula- 
tioQs  for  the  future.  It  was  sufficient  at  present  to  prevent 
the  power  of  expulsion  from  being  exercised  in  the  manner 
in  which  it  had  been  sought  to  exercise  it  The  Plaintiff 
must  have  the  costs  of  the  suit 
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Nov.  Sth; 

Declaration  -^  ^^  information,  at  the  relation  of  two  members  of  the 

of  Se  S^tin  ®^^®*y  ^f  Wealeyan  Methodists  at  Birstal,  stated,  that  the 

houses  for  re-  religions  body  known  by  that  appellation  was  begun  to  be 

ship  by  the  formed  by  John  Wesley y  in  1739, — that  his  plan  was  to 

J^^^^te^  unite  the  "  members ''  into  "  societies  "  meeting  in  particu- 

and  of  the  [ar  localities,  to  appoint  "  ministers  or  preachers  "  in  the  so- 
powerofap-         •     •  i  ... 

pointing  cieties,  the  senior  bemg  called  the  '*  assistant  preacher  or 

sueh'houiw      minister,"  and  "  stewards  "  for  the  temporal  concerns  of  the 

under  the         societies;  that  the  "  societies "  were  subdivided  into  small 

truBta  thereof,  J 

in  conformity    companies,  called  "classes,"  the  members  of  which  were 

and  regular  charged  to  promote  each  other's  religious  edification,  and 

wcUtjf  *^*  one  of  whom  was  called  the  "  class  leader;"  that  when  the 

Where  it  societies  in  particular  neighbourhoods  were  sufficiently  nu- 

tffi^^iepara-  ^lerous,  they  were  divided  into  " circuits,"  comprising  the 

S^a^hwitable  '^^^^®*^®'^  contiguous  or  conveniently  accessible  from  each 

foundationfor  other;  that  "ministers  or  preachers"  were  afterwards  ap- 

of  rSigiouB  pointed  to  particular  circuits,  who,  by  the  direction  of  the 

^^^ijj'j*  "  senior  or  assistant  preacher  or  minister,"  itinerated  from 

S^t^tT'  \A  P^^®  ^  place  within  the  circuit,  as  occasion  might  require; 

form  a  branch  that  the  government  and  direction  of  the  entire  body  was 

uModation;  Originally  vested  in  John  Wesley  exclusively,  and  that  he 

*^  tion**  ^  appointed  the  ministers  or  preachers  in  the  societies  or  cir- 

quently,  in  the  Cuits. 
course  of  its 
legitimate  de- 
velopment, be-  The  information  then  stated,  that,  in  1744,  John  Wesley 
came  subject-  ,  . ,              x*         /•                  •                 .       -  ^         •   ■ 
ed  to  an  espe-  commenced  the  practice  of  summonmg  certain  of  the  minis- 

^erament      ^^  ^^  preachers  to  meet  him  in  conference,  and  assist 

and  discipline;  him  with  their  ad  vice  in  the  exercise  of  his  iurisdictioii; 
aaddeedshad  '' 

been  executed 

by  the  trustees  of  the  charity  estate,  soon  after  the  time  of  the  endowment,  declariiig 
trusts  of  the  property,  which  were  defectiye  in  their  provisions,  and  also  gave  or  reserved 
powers  to  the  local  trustees  inconsistent  with  the  general  government  and  discipline  of  the 
associated  body,  the  Court,  in  a  suit  brought  a  centuxy  after  the  date  of  the  declaration  of 
trust,  rectified  the  deed,  so  that  the  estate  might  be  held  and  administered  in  conformity 
with  the  paramount  intention  that  the  local  foundation  shouldf  remain  connected  with  sQ^ 
form  a  part  of  the  general  body. 
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that  these  assemblies  became  amiual,  and  were  called ''  The 
yearly  Conference  of  the  people  called  Methodists;"  and 
that)  after  its  organization,  John  Wesley  was  accustomed  to 
act  in  the  exercise  of  his  jurisdiction  in  accordance  vrith 
the  opinion  of  the  majority  so  assembled ;  and  that  this  was 
the  system  of  the  Methodists  in  operation  in  1750. 

The  information  then  stated,  that^  in  or  before  1750,  John 
Wedey,  vrith  the  assistance  of  his  brother  Charles  Wesley 
and  WiUiam  Orimshaw,  formed  a  society  AiBirstal,  in  the 
West  Riding,  which  was  united  with  certain  neighbouring 
societies  into  the  "Birstal  circuit;"  and  that^  in  August, 
1751,  John  Wesley,  with  the  concurrence  of  the  Conference, 
appointed  John  Nelson  to  be  the  preacher  of  the  Birstal 
circuit;  that,  in  or  before  that  year,  the  society  at  Birstal 
bought  a  dose  of  land  there,  upon  which  they  built  a  tene- 
ment and  offices,  part  of  which  they  appropriated  as  a  meet- 
ing-house, and  the  other  part  as  a  residence  for  their  minis- 
ters (Mr  preachers^  and  that  the  purchase-money  and  fund 
for  building  was  provided,  partly  by  the  voluntaiy  subscrip- 
tions of  the  members  of  the  society  and  others,  and  partly 
by  money  borrowed  at  interest  upon  the  personal  security 
of  the  persons  to  whom  the  property  was  conveyed  as  trus- 
tees (a). 

The  infonnation  then  stated  the  conveyance,  by  inden- 
ture of  bargain  and  sale,  dated  the  3rd  day  of  December, 
1751,  of  the  premises  described  as  the  "  New  Meeting- 
house," and  i^purtenanoes,  then  in  the  tenure  or  oocupa- 
tioa  of  John  Nelson,  to  John  Mhodes  and  eighteen  other 
penons^  upon  trust  to  permit  and  suffer  John  Wesley  and 
sodi  other  person  and  persons  as  he  should  for  that  purpose 
from  time  to  time  nominate  and  appoint^  at  all  times  dur- 
ing his  life,  at  his  will  and  fdeasure,  to  have  and  enjoy  the 

(a)  See  th«  letter  of  NeUon  to  Wetie^,  dated  in  August,  1760,  cited 
^  the  judgment,  infra. 
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1853*  free  use  and  benefit  of  the  said  premises^  that  he  John  Wes- 
ley, and  such  person  or  persons  as  he  should  so  ap- 
point, might  therein  preach  and  expound  God's  holy  word; 
and  from  and  after  his  decease  upon  gimilar  trusts  for 
Charles  Wesley  and  his  appointees  during  his  life ;  and  from 
and  after  his  decease  upon  similar  trusts  for  William 
Orimshaw  and  his  appointees  during  his  life ;  and  frx)m  and 
aft«r  the  decease  of  the  survivor  of  them,  John  Wesley, 
Charles  Wesley,  and  William  Orvmsha/w,  then  upon  trust 
that  the  parties  of  the  second  part  (the  nineteen  trustees  to 
whom  the  property  was  thereby  conveyed),  or  the  major  part 
of  them,  or  the  survivors  and  survivor  of  them,  and  the  major 
part  of  the  trustees  of  the  said  house  and  premises  for  the  time 
being,  should  at  all  times  thereafter,  monthly  or  oftener  at 
their  discretion,  nominate  and  appoint  one  or  more  fit  person 
or  persons  to  preach  and  expound  Qod's  holy  word  in  the 
said  house,  in  the  same  manner,  as  near  as  might  be,  as 
Qod's  holy  word  was  then  preached  and  expounded  therein; 
and  upon  further  trust  that  when  and  as  often  as  any  of 
the  said  trustees  for  the  time  being  should  happen  to  die, 
or,  other  than  the  said  trustees  already  appointed,  should  re- 
move their  or  his  place  or  places  of  abode  or  residence  for 
the  space  of  twelve  miles  or  more  from  the  said  house,  or 
should  resign  or  give  up  his  or  their  place  or  places^  station 
or  stations  of  such  trustee  or  trustees,  that  then  and  so 
often,  so  soon  afterwards  as  conveniently  might  be,  the  rest  of 
the  said  trustees  for  the  time  being  should  elect  and  choose 
some  other  fit  person  or  persons  to  be  trustee  or  trustees 
to  fill  up  such  vacancies,  and  keep  up  the  number  of  nine- 
teen trustees;  and  that  when  and  so  often  as  the  number 
of  the  trustees  in  whom  the  legal  estate  in  the  said  house 
and  premises  for  the  time  being  should  be  vested,  should  be 
reduced  to  the  number  of  five  or  less,  that  then  and  so  often, 
as  soon  as  conveniently  might  be  after  the  whole  number  of 
the  trustees  should  be  filled  up  and  made  nineteen,  the 
trustee  or  trustees  in  whom  the  legal  estate  should  be, 
should  convey  and  assure  the  said  house  and  premises  to 
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the  use  of  themselves  or  himself  and  the  rest  of  the  said  1663. 
trostees  for  the  tiine  being,  and  all  their  heirs,  for  ever, 
upon  the  same  trusts  and  for  the  like  purposes  as  were 
thereinbefore  declared,  and  so  from  time  to  time  for  ever 
thereafter,  as  often  as  the  said  trustees  should  be  reduced  to 
the  number  of  five  or  any  less  number,  whereby  the  said 
trusts  might  have  a  perpetual  duration  and  continuance, 
and  might  not  come  to  and  vest  in  the  heirs  of  any  surviv- 
ing trustee:  Provided  always,  and  it  was  thereby  dedaied, 
that  evexy  such  preacher  or  minister,  bom  time  to  time  to 
be  appointed  as  aforesaid,  so  long  as  he  should  continue  in 
his  said  office,  should  preach  or  expound  twice  every  Sun- 
day, Christmas-day,  New  Tear's-day,  and  Good  Friday ;  to 
wit^  in  the  morning  and  again  in  the  evening,  and  once 
eyery  Thursday  in  the  evening,  in  or  at  the  place  aforesaid, 
as  had  been  usual  and  customary  to  be  dona 

The  information  then  stated  the  death  of  nine  of  the 
trustees  named  in  the  deed  of  1751 ;  the  erection  on  the 
trust  estate,  by  means  of  subscriptions^  of  acottage,  used  by 
the  stewards,  class  leaders,  and  other  members  of  the  so- 
ciety, as  occasion  required;  and  a  conveyance,  dated  the 
7th  of  May,  1782,  made  by  the  surviving  trustees,  of  the 
first  port;  John  Wesley  and  Charles  Wesley,  of  the  second 
part;  and  nine  other  persons,  of  the  third  part;  whereby  the 
parties  of  the  first  and  second  part  conveyed  the  premises 
to  the  parties  of  the  third  part,  to  the  use  of  the  parties  of 
the  first  and  third  parts;  and  that  a  declaration  of  trusty 
dated  the  8th  of  May,  1782,  was  made  between  the  same 
parties;  whereby,  after  reciting  the  fact  and  object  of  the 
original  purchase,  the  conveyances  of  1751  and  of  1782; 
that,  by  reason  of  the  increase  of  members  and  hearers,  the 
said  preaching-house  had  become  insufficient;  and  that 
the  members  of  the  society,  as  well  as  the  parties  to  this 
dechration,  had  agreed  to  rebuild  and  enlarge  it;  and  that^ 

VOL  X.  N  N  H.  w. 
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J8A3^  over  and  above  the  spontaneous  contributions,  350L  wodd 
be  wanted  to  defray  the  expense,  and  which  the  partaes 
had  agreed  to  advance  upon  the  credit  of  the  rents  and 
profits  to  arise  from  the  pews  and  seats, — ^It  was  dedsff- 
ed,  that  the  premises  were  limited  to  the  parties  of  the 
first  and  third  parte,  as  oonceming  the  messuage  or  te- 
nement^ with  the  stable,  hayloft^  shed,  yard,  garden,  Grofi^ 
and  other  conveniences,  then  in  the  occupation  of  John 
Shaw,  upon  trust,  that  the  trustees  and  the  surrivon 
of  them,  and  the  trustees  for  the  time  being  to  be  ap- 
pointed in  manner  thereinafter  mentioned,  should  pennit 
the  said  John  Wesley,  and  such  other  persons  as  he  should 
from  time  to  time  appoint  during  his  natural  life,  to  have 
and  enjoy  the  bee  use  and  benefit  of  the  said  pr^nises; 
that  the  said  John  Wesley,  and  such  other  persons  as  he 
should  appoint,  might  therein  preach  and  expound  God's 
holy  word,  subject  nevertheless  to  the  declaration  or  agree- 
ment therein  inserted  oonceming  the  receipt  and  applica- 
tion of  the  rente  and  profite  to  arise  firom  the  pews  or  seats 
in  the  preaching-house  so  to  be  rebuilt  and  enlaiged  as 
aforesaid;  and  after  his  decease,  upon  trust  that  the  trustees 
for  the  time  being  should  permit  the  said  Gluirles  Wedey, 
and  such  persons  as  he  should  from  time  to  time  appoint 
during  his  life,  to  have  and  enjoy  the  said  premises  for  the 
purposes  aforesaid,  subject  nevertheless  to  such  dedaratioa 
or  agreement  concerning  the  pews  or  seate  as  aforesaid; 
and  from  and  immediately  after  the  decease  of  the  suryivor 
of  them  the  said  John  Wesley  and  Charles  Wesley,  upon 
trust  that  the  trustees  for  the  time  being  should  from  time 
to  time,  and  at  all  times  for  ever  thereafter,  permit  and  suf- 
fer the  said  premises  to  be  held  and  enjoyed  for  the  pur- 
poses aforesaid  by  such  persons  as  should  successively  be 
chosen  and  appointed  to  preach  in  the  said  house  by  the 
trustees  of  the  said  premises  for  the  time  being  and  such 
members  of  the  said  society  as  had  been  class  leaden  for 
three  years  at  least  vrithin  any  of  the  circumjacent  villages 
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dBintal,  Great  Oomenal,  LUUe  Oomeraal,  Birhenahaw,        18Aa 
Adwaltofi,  DrighlimgUmy  BcUley^  Garlvnghow,  and  Hech- 
mondvnke,  or  the  major  part  of  such  trustees  and  class 
ieadera    And  it  was  thereby  provided,  that  the  said  persons 
should  preach  no  other  doctrine  than  was  contained  in  Mr. 
Widei^B  notes  upon  the  Old  and  New  Testament;  And 
also,  Aat  they  should  preach  in  the  said  house  twice  every 
Sunday,  and  at  least  one  evening  in  every  week;  And  also, 
that  from  and  after  the  decease  of  the  survivor  of  them  the 
aaid  John  Wedey  and  Charles  Weeley,  every  person  who 
should  be  so  appointed  to  preach  in  the  said  house  should 
hold  and  enjoy  the  said  premises,  and  exercise  the  Amotion 
<»*  office  of  a  pieacher  or  pastor  there,  only  during  the  good 
will  and  pleasure  of  the  major  part  of  such  trustees  and 
gUbb  leaders  as  aforesaid;  and  that  it  should  be  lawfiil  for 
the  major  part  of  sudi  trustees  and  dass  leaders  to  deprive, 
remove,  or  suspend  the  preachers  or  pastors  of  the  said  society 
for  the  time  being  at  their  free  will  and  pleasure,  and  to 
substitate  and  appoint  other  preachers  or  pastors  in  the 
place  of  him  or  them  so  deprived,  removed,  or  suspended. 
And  as  concerning  the  said  then  lately  erected  house  or 
<»ttage,  with  the  appurtenances,  then  in  the  occupation  of 
John  Hey,  upon  trust,  that  the  said  trustees  and  the  survi- 
vor of  them,  and  the  trustees  for  the  time  being,  should^ 
from  time  to  time  and  at  all  times  thereafter,  permit  and 
suffer  such  pemons  as  the  stewards  of  the  said  society  for 
the  time  being  should  appoint  to  serve  and  attend  the 
preacheis  or  pastors  of  the  said  society,  and  no  other  per- 
sons to  have  and  enjoy  the  ground  rooms  of  or  belongiog  to 
the  said  house  or  cottage.    And  as  concerning  the  chamber 
of  or  belonging  to  the  said  house  or  cottage,  upon  trusty  that 
the  said  trustees  and  the  survivor  of  them,  and  the  trustees 
for  the  time  being,  should,  frx)m  time  to  time  and  at  all 
times  thereafter,  permit  and  suffer  the  stewards,  dass  leaders^ 
s&d  other  members  of  the  said  society  to  have  and  enjoy 
&e  free  use  and  benefit  thereof,  to  the  intent  that  such 
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185a  ^  stewards  might  therein  traiisact  the  businefls  and  ocmcems 
of  or  relating  to  the  said  society,  and  that  sach  class  leaden 
might  therein  meet  their  respective  classes  for  religions  con- 
ference and  instruction,  and  that  the  members  of  the  said 
society  might  there  sit  and  remain  during  the  intervals  of 
preaching  on  the  Lord's  day  or  other  daya  And  it  was 
thereby  further  declared,  that  all  and  every  the  said  tene- 
ments and  premises  were  by  the  thereinbefore  redted  in- 
denture limited  in  use  to  the  trustees  therein  named  and 
their  heirs,  upon  this  further  trusty  that  they  and  the  siun- 
vors  of  them,  and  the  trustees  for  the  time  being,  should, 
from  time  to  time  and  at  all  times  from  and  after  the  re- 
building and  finishing  of  the  said  preaching-house,  permit 
and  suffer  the  stewards  of  the  said  society  for  the  time  being 
to  let  or  demise  from  year  to  year,  «nd  no  longer,  all  and 
every  the  pews  and  seats  therein,  for  such  yearly  rents  as  to 
them  the  said  stewards  for  the  time  being  should  appear  to 
be  reasonable,  and  to  receive,  apply,  and  dispose  of  the  same 
rents  in  such  manner  and  for  such  intents  and  -pturposes  as 
thereinafter  was  mentioned,  that  was  to  say,  in  the  first 
place  in  repairing'and  supporting  the  said  premises  and  all 
the  buildings  thereon  erected  or  to  be  erected,  and  in  the 
discharge  of  all  taxes  and  rates  which  should  be  imposed  on 
the  same  premises  or  any  part  thereof;  And,  in  the  next 
place,  in  payment  to  the  said  persons  who  had  agreed  to  ad- 
vance the  said  sum  of  3502.,  the  amount  so  advanced,  as 
therein  mentioned.  And,  in  the  next  place,  the  said  stewards 
for  the  time  being  should  pay  and  allow,  for  and  towards  the 
maintenance  and  support  of  the  preachers  or  pastors  of  the 
said  society  for  the  time  being,  such  an  annual  sum,  not 
exceeding  lOZ.  a  year,  as  should  appear  to  the  major  part  of 
the  said  persons  who  had  so  as  aforesaid  agreed  to  advance 
and  expend  the  said  smn  of  S501,  or  of  the  survivors  of 
them,  to  be  reasonable  and  necessary;  And  after  such  pay- 
ments as  thereinbefore  mentioned  should  respectively  have 
been  made,  then  the  stewards  of  the  said  society  for  the 
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time  being  should  yeaiiy  and  every  year  pay  all  the  rest  and      ^  ^^^^ 
reddiie  of  the  rents  and  profits  which  should  arise  firom  such 
pews  and  seats  unto  the  said  before-mentioned  persons  for 
vA  towards  the  repayment  of  the  principal  monies  by 
them  adyanced  and  expended  in  or  about  the  said  work;  all 
tiie  said  payments  to  be  made  rateably  and  in  proportion 
to  the  several   sums  so  advanced  by  them  respectively. 
And,  after  such  principal  monies^  with  interest^  should  be 
fbUj  satisfied  and  repaid,  then  the  stewards  of  the  said 
society  for  the  time  being  should,  firom  time  to  time  and  at 
all  times,  yearly  and  every  year,  pay  and  apply  all  the  clear 
rents  and  profits  to  arise  firom  the  said  pews  and  seats,  after 
deducting  for  repairs  and  lasting  improvements  of  the  said 
premises,  and  all  other  just  and  necessary  reprizes,  for  and 
towards  the  .maintenance  and  support  of  the  preachers  or 
pastors  for  the  time  being  of  the  said  society.     And  it  was 
thereby  fiirther  declared  and  agreed,  that,  firom  time  to 
time  and  at  all  times,  after  the  decease  of  the  survivor  of 
them  the  said  J<^n  Wesley  and   Charles  Wesley,  the 
stewards  of  the  said  society  should  be  appointed  and  dis- 
placed by  the  preachers  of  the  said  society  and  the  trustees 
of  the  said  premises  for  the  time  being,  and  such  class  leaders 
as  aforesaid,  or  the  major  part  of  such  preachers,  trustees, 
and  class  leaders ;  And  for  the  more  regular  appointing,  dis- 
placing, suspending,  or  continuing  of  the  preachers  and 
stewards  of  the  said  society  in  all  times  coming,  firom  and 
after  the  decease  of  the  survivor  of  them  the  said  John 
W^esfcy  and  Charles  Wesley,  it  was  thereby  fiirther  declared 
and  agreedi  that  public  notice  should  be  given  of  the  time 
of  holding  every  meeting  for  the  purposes  aforesaid,  at  or 
m  the  said  preaching-house,  on  three  successive  Sundays^ 
u&mediately  after  evening  service  there,  and  the  same 
should  not  be  held  till  three  days  aft»r  such  notice  given, 
iior  at  any  other  place  than  the  said  preaching-house.     And 
it  was  thereby  fiuiher  declared,  that  all  and  every  the  said 
tenements  and  pnemises  were,  in  and  by  the  said  last-recited 
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ixuleiiture>  limited  in  use  to  the  trustees  therein  named,  and 
their  heirs^  upon  further  trusty  that^  when  and  so  soon  as 
the  said  trustees  should  by  death  be  reduced  to  the  number 
of  seven,  then  such  seven  surviving  trustees  should,  witliin 
three  months  next  after  such  vacancy,  convey  and  assure 
the  said  tenements  and  premises,  with  the  appurtenances, 
unto  twelve  other  persons  (whom  they  the  said  surviving 
trustees  and  such  class  leaders  as  aforesaid,  or  the  major 
part  of  them,  should  in  that  behalf  appoint),  their  heirs 
and  assigns,  to  the  use  of  such  surviving  trustees  and  sodi 
other  new  trustees  to  be  appointed  as  aforesaid,  and  of  their 
heirs  and  assigns  for  ever,  upon  the  trusts  and  for  the  in- 
tents and  purposes  thereinbefore  m^itioned  and  expressed 
concerning  the  same  premises  respectively,  and  so  firom 
time  to  time  and  as  often  as  the  then  present  or  any  sac- 
ceeding  trustees  should  by  death  be  reduced  to  the  number 
of  seven. 

The  information  then  stated  conveyances  of  the  5th  of 
December,  1809,  and  of  the  12th  of  August^  1812,  to  trus- 
tees named  Crowther  and  Street^  of  a  tenement  and  two 
parcels  of  ground  adjacent  to  the  meeting-house^  which 
were  purchased  by  the  society  at  Birstal  for  purposes  cor- 
responding with  or  auxiliary  to  those  of  the  original  foundar 
tion;  and  that  the  premises  comprised  in  the  conveyance  of 
December,  1809,  were  occupied  by  one  of  the  preachers  or 
ministers  of  the  society  for  the  time  being,  with  the  consent 
of  the  trustees,  as  a  residence;  and  that  the  premises  com- 
prised in  the  conveyance  of  1812,  except  so  much  as  formed 
the  site  of  a  school-house,  which  was  afterwards  erected 
thereon,  was  occupied  in  like  manner,  and  with  like  con- 
sent^ for  residential  purposes 

The  information  then  stated  two  indentures  of  baigain 
and  sale,  dated  the  22nd  of  January,  1818,  whereby  the 
premises  comprised  in  the  indentiires  of  1751,  1782, 1809, 
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and  1812,  reflpeedydy,  w«re  exprened  to  be  conveyed  to      J^^ 
seventeen  peraons  as  new  trustees;  and  also  a  fiuiher  con- 
▼eysnoe^  dated  the  7th  of  September,  1886,  describing  such 
part  of  the  same  prenuaes  as  was  comprised  in  the  deeds  of 
1751  and  1782  as  being  now  in  the  oocapation  of  the  Bev. 
H.  Beeek  and  J.  8todc8,  and  such  other  part  as  was  com- 
prised in  the  deeds  of  1809  and  1812,  as  now  being  in 
the  occupation  of  the  Bev.  J.  Mortimer,  and  whereby 
the  whole  premises  were  expressed  to  be  conveyed  by  the 
survivors  of  the  trustees  named  in  the  conveyance  of  1818 
to  the  use  of  some  of  such  survivorB  and  of  other  persons, 
to  the  number  of  nineteen  in  the  whole;  and  that,  by  deed 
dated  the  8th  of  September,  1835,  such  nineteen  persons 
and  the  others  of  the  surviving  parties  to  the  preceding 
deeds  declared  the  trusts  to  be,  as  to  the  premises  mention- 
ed to  be  in  the  several  occupations  of  the  Rev.  H.  Beech 
and  /.  Stocks,  upon  the  trusts  expressed  in  the  deed  of 
1782;  and  as  to  the  premises  mentioned  to  be  in  the  occu- 
pation of  the  Bev.  /.  MortiTner,  upon  trust,  at  all  times 
thereafter,  to  permit  and  suffer  the  same  to  be  for  the  habit- 
ation, use,  or  residence  of  the  assistant  minister  or  preacher 
who  should  for  the  time  being  be  regularly  and  fairly 
fho&ea  and  appointed  to  preach  and  o£Sciate  in  the  said 
meeting-house  by  the  trustees  of  the  premises  for  the  time 
being  and  such  members  of  the  said  society  called  Metho- 
dists as  had  been  class  leaders  for  three  years  at  least 
within  any  of  the  circumjacent  villages  therein  mentioned, 
or  the  major  part  of  such  trustees  and  class  leaders.     And 
as  to  the  said  school-house,  upon  trust,  at  all  times  there- 
after, to  permit  and  suffer  the  same  to  be  used,  occupied, 
and  ^oyed  for  the  purpose  of  teaching  and  instructing 
therein  on  the  Sabbath  days  the  children  of  the  members 
of  the  said  society  in  and  near  Bvrstal  as  aforesaid,  and 
SQch  other  children  as  should  from  time  to  time  be  selected 
for  that  purpose  by  the  trustees  for  the  time  being  and 
such  dass  leaders  as  afofesaid,  or  the  major  part  of  such 
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1B53.  ^  trustees  and  class  leadeis,  by  such  teachers  and  masters  as 
should  from  time  to  time  be  nominated  and  appointed  for 
the  purpose  aforesaid  by  the  trustees  for  the  time  being 
and  such  class  leaders  as  aforesaid,  or  the  major  part  of  sadi 
trustees  and  class  leaders.  And  it  was  thereby  further  de- 
clared, that  the  premises  stated  to  be  in  the  occupation  of 
the  Bev.  J,  Mortimer  and  the  said  school-house  were  fur- 
ther limited  to  the  trustees  therein  named,  upon  such  and  the 
same  trusts  as  were  expressed  or  declared  in  and  by  the  same 
indenture  of  the  8th  of  May,  1782,  of  or  concerning  the 
premises  therein  comprised,  or  upon  and  for  such  and  so 
many  of  the  same  trusts  as  were  applicable  to  the  premises 
stated  to  be  in  the  occupation  of  the  said  Bev.  J,  Mot- 
tvmer  and  the  said  school-house,  and  upon  no  other  trust 
whatever. 

The  information  stated  a  further  purchase  by  the  trus- 
tees, and  a  conveyance  to  them  of  the  25th  of  April,  1843, 
of  a  small  piece  of  land  adjoining  the  other  premises,  upon 
the  trusts  declared  by  the  deed  of  the  8th  of  September, 
1835,  or  such  of  them  as  were  then  subsisting  and  applio^ 
ble  to  the  land  thereby  conveyed.  That  the  purchase-mo- 
ney for  this  ground  was  provided  by  voluntary  subscription 
and  otherwise,  as  the  purchase-money  for  the  original  pro- 
perty had  been  raised;  and  that  the  advances,  mentioned 
in  the  deed  of  1782,  had  been  long  since  repaid,  with  in- 
terest 

The  information  then  stated  the  deed  poll  of  the  28th  of 
February,  1784,  executed  by  John  Wesley,  whereby  he  set- 
tled the  regulations  and  powers  of  the  "  Conference,"  de- 
claring the  persons,  being  100  in  number,  of  whom  it  was 
to  consist;  that  their  meetings  should  be  anTniRl^  and  the 
act  of  the  majority  to  be  binding;  that  vacancies  should  be 
supplied  and  officers  chosen  by  the  Conference;  that  they 
might  admit  into  or  expel  persons  from  connexion  with 
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their  bodj,  or  admit  personfl  upon  trial  to  be  preachers  and  1853. 
expoondeis  of  God's  holy  word;  that  they  ahould  not  ap- 
point any  person  to  the  use  and  enjoyment  of  any  chapels 
belonging  to  the  Methodists  who  was  not  either  a  member 
of  Conference  or  admitted  into  connexion  with  them  or 
upon  trial,  nor  appoint  any  person  for  more  than  three 
years  to  any  chapel,  except  ordained  ministers  of  the  Church 
otEnglamd;  and  that^  whenever  the  Conference  should  be 
reduced  to  forty  for  three  yearly  assemblies,  or  should  ne- 
^ect  to  meet  for  three  years^  its  powers  should  cease  and  the 
diapels  should  vest  in  the  trustees,  upon  trust  to  appoint 
preachers  and  to  use  and  enjoy  the  same  as  to  them  should 
seem  proper.  The  information  stated,  that  these  regulations 
were  assented  to  by  the  entire  body  of  the  Methodists,  and 
bad  since  been  invariably  accepted  and  adhered  to  by  that 
body.  It  stated  also,  that  the  supreme  government  of  the 
body  had  been  vested  in  the  Conference  exclusively,  subject 
to  the  r^ulations  in  the  deed-poll,  since  the  death  of  John 
Wedey,  in  1791. 

The  information  then  stated  the  steps  taken  by  the  Con- 
foence  to  perfect  the  organisation  and  secure  the  discipline 
of  the  Methodist  body: — ^the  constitution  of  districts  in  1791, 
under  which  the  Birstal  circuit  came  within  the  "  Leeds 
district^"  and  the  settlement  of  the  scheme  of  trusts  for  their 
meeting-houses  and  other  properties,  in  the  form  expressed 
m  the  *  model  deed'  of  the  3rd  of  July,  1832,  the  adoption  of 
which  was  recommended  by  the  Conference  to  the  connexion 
&t  large;  and  by  which  model  deed  a  piece  of  groimd,  in- 
^^ed  to  be  the  site  of  a  meeting  and  dwelling-house, 
school-room  and  burial-ground,  at  Halifax,  in  Yorkshire, 
was  conveyed  to  trustees,  upon  trusts,  suitable-  to  such  pro- 
perty belonging  to  Methodists,  providing  for  the  erection, 
repair,  and  rebuilding  of  the  edifices,  the  appropriation 
of  the  meeting-house  for  the  exclusive  use  of  the  ministers 
or  preachers  appointed  by  the  Conference,  and  of  the  school- 
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18531  rooms  for  sohoolfl  under  its  regulation;  and  oontaining  also 
power  for  the  trusteeB  to  mortgage  the  property, — ^to  secure 
debts  of  the  trust, — ^to  let  the  pews  and  houses,  and  diqpose 
of  the  graves, — ^receiye  the  income, — pay  the  outgoings  and 
expenses,  including  interest  on  trust  debt% — and  to  apply 
the  suiplus  towards  the  support  of  the  preacberB  or  other 
specified  purposes  beneficial  to  the  Methodists;  with  provi- 
sions for  the  meetings  of  the  trustees,  auditing  of  the  ao- 
countSk  for  sale  of  the  trust  property  with  consent  of  the 
Conference^  and  in  certain  cases  without  such  consent^  for 
the  application  of  the  proceeds  for  specified  purposes  bene- 
ficial to  the  body,  and  for  the  appointment  of  new  trusteea 

The  information  averred,  that  the  declarations  of  trust  of 
the  properties  acquired  in  1751,  1809,  and  1812,  were 
none  of  them  contemporaneous  with  the  acquisition  of  the 
property;  that  the  declaration  of  1751  was  originally  defeo* 
tive;  and  that  the  lapse  of  time  and  alteration  of  circum- 
stances had  rendered  it  inappropriate;  and  that  the  decbu^ 
ations  of  1835  and  1843  were  also  defective  and  inappro- 
priate; that  the  paramount  intention  of  the  purchasers  of 
1751  was  that  the  property  should  be  held  by  the  trustees 
for  a  meeting-house,  in  accordance  with  the  constitution  of 
Methodism;  and  that  the  paramount  intention  of  those  who 
acquired  the  other  premises  subsequently  was,  that  they 
should  be  held  and  appropriated  upon  trusts  ancillaiy  to 
the  chapel  trust,  and  in  accordance  with  the  constitution  of 
Methodism,  having  regard  to  the  difiSerent  natures  of  the 
propertiea  The  information  stated,  that,  with  the  consent 
of  the  trustees,  the  society  at  BirstaZ,  and  the  preachers  or 
ministers,  stewards,  class  leaders,  and  other  o£Scers  thereof, 
had  always  had  and  enjoyed  the  actual  occupation  of  the 
premises  in  conformity  vrith  the  original  intentions  and  the 
constitution  of  Methodism,  which  had,  in  some  respects,  led 
to  acts  not  appa^ntly  provided  for  by  the  declarations  of 
trust;  that  it  was  not  in  accordance  with  the  constitution  of 
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tfetbodisin,  that  thei appomtiiieiit  or  removal  of  ibe  preach-  ^^^^ 
en  or  minigters  of  a  chapel  should  belong  to  the  trustees; 
that  the  entire  control  over  the  stationing  and  removal  of 
preadierB  or  ministers  was  inherent  in  the  CJonferenoe;  that 
it  was  not  possible  to  obtain  the  services  of  preachers  or 
miiusters  belonging  to  the  Methodist  body  otherwise  than 
in  aocordance  with  the  provisions  of  the  deed  poll,  and  that 
the  trustees  had  never  appointed  or  removed  any  of  such 
preachers  or  ministera 

The  information  stated,  that  in  1846  a  debt  of  11502.  was 
owing  on  the  trust  account  in  respect  of  so  much  of  the  cost 
of  the  purchases  and  buildings  as  had  not  been  raised  by 
Toltintary  subscription,  and  that  the  debt  was  in  the  same 
year  increased  to  18002.,  by  the  excess  of  expense  in  the  re- 
building and  enlargement  of  the  chapel  beyond  what  was 
raised  by  subscription;  that  the  0010*80  had  been  to  borrow 
this  money  on  the  promissory  notes  of  the  trustees,  which 
were  renewed  and  changed  from  time  to  time;  and  the  in- 
formation stated  the  names  of  the  makers  and  payees  of  the 
existing  notes,  and  the  sums  respectively  due  upon  them. 

The  information,  after  stating  a  resolution  which  the 
trustees  had  made  in  1846,  for  the  appointment  of  some 
new  trustees  and  the  settlement  of  the  chapel  afiairs  upon 
the  Conference  plan,  stated  that  there  were  now  four  va- 
cancies  in  the  trusteeship;  that  five  of  the  Defendants — 
FaiDcett,  Hophmaon,  Livesey,  Sands,  and  BurreU — ^had 
ceased  to  be  members  of  the  Methodist  body,  and  had  join- 
ed some  other  religious  communions;  that  they  ought  to 
be  removed  from  being  trustees;  and  that  new  trustees 
should  be  appointed  And  the  information  averred  that  the 
Conference  was  sufficiently  represented  in  the  suit  by  thq 
Defendants,  the  Rev.  John  Scott,  the  president,  and  thei 
Rev.  /.  Farrer,  the  secretary. 

The  information  prayed  that  it  might  be  declared,  that 
the  meeting  or  preaching-house,  chapel,  lands,  and  pre- 
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18A3.        mifies  oomprised  in  the  deed  of  1751,  were  acquired  by  the 
Qriginal  trustees,  subject  to  trusts  appropriating  the  same  as 
a  place  of  religious  worship  for  the  people  called  Metho- 
dists in  the  connexion  of  the  late  John  Wesley,  and  to  be 
used  in  accordance  with  the  religious  constitution  of  the 
said  people;  and  that  it  might  be  declared  that  the  build- 
ings, lands,  and  premises  oomprised  in  the  deeds  of  1809, 
1812,  and  1848  respectively,  were  acquired  by  the  trustees 
subject  to  trusts  appropriating  the  same  for  purposes  cor- 
responding with  or  auxiliary  to  the  purposes  for  which  the 
premises  comprised  in  the  deed  of  1751  were  then  applicar 
ble;  and  that  it  might  be  declared  that  the  deeds  of  1751, 
1809,  1812,  and  1843,  did  not  sufficiently  declare  or  ade- 
quately provide  for  the  objects  of  the  foundations;  and  that 
the  trust  premises  ought  henceforth  to  be  held  and  appro- 
priated by  the  trustees  thereof  for  the  time  being  upon 
such  scheme  of  trusts  as  would  best  effectuate  the  objects  of 
the  foundations,  regard  being  had  to  the  existing  circum- 
stances of  the  case.  That^  if  the  Court  should  think  proper, 
the  five  Defendants,  who  had  ceased  to  be  members  of  the 
Methodist  body,  might  be  removed  from  being  trustee^ 
and  that  new  trustees  might  be  appointed  to  supply  the 
existing  vacancies  and  any  other  vacancies  occasioned  by 
the  decree;  and  that,  if  it  should  appear  to  the  Court  that 
the  *  model  deed'  of  July,  1832,  contained  a  fit  and  proper 
scheme  of  trusts  for  carrying  the   objects  of  the  afore- 
said foundations  into  effect,  regard  being  had  to  any  de- 
clarations which  the  Court  might  make  on  the  subject,  and 
regard  being  also  had  to  the  existing  circumstances  of  the 
case — ^then,  that  the  trust  properties  might  be  vested  in  the 
continuing  and  new  trustees  upon  the  trusts  of  the  said 
'model  deed;'  or,  if  the  Court  should  not  approve  of  the 
'model  deed,'  then  that  the  Court  might  approve  and  set- 
tle a  scheme  of  trusts  fit  and  proper  for  carrying  the  objects 
of  the  foundation  into  effect;  and  that  the  trust  properties 
might  be  vested  upon  the  trusts  embodied  in  such  scheme. 


CASES  IN  CHANGEBT. 
Mr.  BoU  and  Mr.  Little  in  support  of  the  infonnatioa 

Mr.  W.  M.  Jamea  appeared  for  the  Defendants,  the  Pre- 
sident  and  Secretaiy  of  the  Conference,  and  the  Trustees, 
who  took  the  same  view  as  the  relators. 

The  SoUdtor-Oeneral,  Mr.  Craig,  and  Mr.  Caima  ap- 
peared for  the  five  Defendants,  FavH^ett,  Hopkviiaon,  Live- 
sey,  Sands,  and  Burrell. 

The  case  turned  mainly  on  the  effect  of  the  existing  trust 
deeds,  with  regard  to  the  respective  powers  of  the  trustees  on 
the  one  hand,  and  of  the  Conference  on  the  other.  On  the 
part  of  the  relators  it  was  contended,  that  the  authority  now 
given  to  and  the  powers  exercised  by  the  Conference  in  the 
Methodist  body,  was  an  inevitable  and  legitimate  development 
of  the  system,  by  Wesley  himself,  and  was  a  necessary  part  of 
its  present  constitution;  and  that  it  was  essential  to  the  sys- 
tem, that  the  circuit  preacher  should  be  appointed  by  the 
Conference,  a  point  for  which  the  trust  deeds  did  not  pro- 
Tide,  but,  on  the  contrary,  enabled  the  trustees  to  prevent 

On  the  part  of  the  opposing  Defendants  it  was  contended, 
that  the  reservation  to  the  local  trustees  of  the  power  of 
appointing  preachers  was  more  in  accordance  with  the  spirit 
of  Methodism,  than  was  the  assumption  by  the  Conference 
of  powers  larger  than  those  which  they  or  the  foimder  of 
the  society  originally  claimed  or  possessed,  and  which  pow- 
eiB  in  their  nature  approached  those  of  an  episcopacy.  It 
was  argued,  that  the  claim  by  the  Conference  of  an  absolute 
and  exclusive  power  of  appointing  ministers  or  preachers 
was  especially  an  attempt  at  encroachment  upon  the  just 
authority  of  the  Birstal  trustees,  inasmuch  as  the  Birstal 
society  had  been  originally  founded  by  John  Nelson,  whose 
zeal  and  piety,  although  awakened  by  the  preaching  of 
Wesley,  had  yet  been  continued  and  sustained  without  his 
aid;  and  the  more  so  as  Wesley  himself  had,  in  the  case  of 
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Argument, 


this  parttcular  meetrng-honse,  however  reluctantly  at  fiist^ 
yet  in  the  end  conceded  to  the  trustees  powers  of  which  it 
was  now  attempted  to  divest  them,  and  which  powets,  it 
must  be  assumed  from  his  concession,  he  had  thought  not 
inconsistent  with  the  system  he  was  th^i  creating. 

The  various  points  which  were  urged  in  the  argument 
for  and  against  the  adoption  of  a  new  declaration  of  trusty 
and  upon  the  settlement  of  the  terms  of  the  trusty  so  as 
either  to  preserve  or  extend  the  respective  powers  of  the 
local  trustees  or  of  the  Conference,  and  also  the  evidence; 
which  was  the  subject  of  comment^  will  sufficiently  appear 
in  the  judgment 

The  works  which  were  cited,  as  affording  evidence  or  in- 
formation relating  to  the  original  state  of  such  trusts  gener- 
ally, and  the  intentions  of  Wesley  with  regard  to  them  and 
to  the  foundation  of  the  Birstal  society  and  meeting-house, 
were  the  following: — Orindrod'e  Compendium  of  the  Laws 
and  B^&ffjlsAionBotWealeycm  Methodism;  Wesley's  life  and 
Works;  Myles*  Chronological  Histoiy  of  the  MethodistB; 
the  Journal  of  Mr.  John  Nelson,  Preacher  of  the  Gospel, 
written  by  himself  (Lond,  1851) ;  and  the  Minutes  of  Con- 
ference. 

The  following  cases  were  cited — Attomey-Oeneral  v. 
Murdoch  (a),  Lady  Hewley's  case  (6),  Attomey^eneral  v. 
Wilson  (c),  Attomey-Oeneral  v.  Hardy  (d),  and  Dr,  War- 
ren's case(e). 


Nov.  8th.       ViCB-ChANCKLLOR  : — 

JudgtnetU,         The  principal  question  in  this  case  relates  to  the  effect  to 
be  given  to  a  deed  executed  about  a  century  ago,  more 


(a)  7  Hare,  445, 466. 
lb)  9  C.  &  F.  380,  389. 
(c)  16  Sim.  210—224. 


(d)  1  Sim.  N.  &  366,  367. 

(e)  Grindrod^s  Compeiidinm, 
Appendix  III.  p.  371. 
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especially  with  reference  to  that  part  of  it  which  speaks  of        1853. 
the  nomination  of  a  minister  or  preacher  to  officiate  in  the 
du^  of  Biratal,  in  the  county  of  York. 

The  question  appears  to  be  one  which  excited  consider-  /vd^mauL 
able  attention  some  seventy  years  ago,  during  the  lifetime  of 
the  late  Mr.  Wesley;  but^  through  the  good  sense  and  good 
feeling  of  the  community  at  that  time,  matters  were  so  ar- 
nmged,  that  all  further  controversy  was  at  last  silenced; 
and  I  think  it  is  deeply  to  be  r^retted,  that  the  same  good 
sraise  and  good  feeling  should  not  have  prevailed  up  to  the 
I^esent  time,  so  as  to  have  prevented  the  necessity  of  any 
litigation  in  the  Methodist  body  with  reference  to  a  ques- 
tion of  this  description  at  the  present  period.  However,  it 
becomes  necessary  to  consider,  upon  the  information  which 
has  now  been  filed,  what  is  the  true  construction  to  be  given 
to  the  original  deed,  and  to  the  several  other  instruments 
which  have  been  executed  fidnce  that  period  with  reference 
both  to  this  property  and  to  three  other  pieces  of  land 
which  have  been  acquired  since  the  date  of  the  original  in- 
strument 

Now,  the  various  points  that  are  raised  by  the  infbrma- 
tioQ  appear  to  be  these — First,  it  is  contended,  by  the  in- 
formants^ that)  under  the  circumstances  of  this  case,  a  chapel 
having  been  built  at  BirsUU  some  short  time, — a  year  or  so, 
before  the  deed  of  the  Srd  of  December,  1751,  that  that  deed, 
coming  subsequently  to  the  erection  of  the  building,  ought 
luA  itsdf  to  be  considered  as  effective  in  disposing  of  the  pro- 
perty; and  that  the  trusts  which  are  therein  dedaied  arenot 
declared  by  persons  competent  to  dispose  of  the  property  in 
the  manner  in  which  it  is  there  purported  to  be  disposed  of; 
but  that  the  whole  of  the  transaction  must  be  treated  as  if  in 
^  no  such  deed  had  ever  existed; — ^that  there  was  the 
simple  circumstance  of  the  property  having  been  purchased 
^  acquired  for  the  benefit  of  the  society  of  Methodists;-^ 

^  that  a  scheme  shotdd  now  be  settled  for  the  due  admin^ 
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ifltration  of  that  trust  The  same  questioii  arises  with  re- 
gard to  the  subsequently-aoquired  property,  except  as  to  the 
property  purchased  in  1843.  Secondly,  it  is  aU^;ed,  that 
the  deeds  which  have  been  executed,  firsts  do  not  adequately 
declare  the  trusts^  even  as  matters  stood  at  the  date  of  the 
arrangement  in  question;  and  secondly,  if  they  do  suffi- 
ciently declare  the  trusts  at  that  period,  nevertheless  there 
has  been  such  a  change  of  circumstances  with  reference  to 
the  whole  body,  that^  looking  to  the  general  scheme  and  ob- 
ject of  the  parties  who  foimded  these  charities,  it  is  now  ne- 
cessary that  the  decree  of  this  Court  should  establisi}  some 
new  r^ulations  with  r^ard  to  them.  And,  lastly,  it  is  con- 
tended, that^  at  present  at  all  events,  the  trust,  with  refer- 
^ice  to  the  appointment  of  a  minister,  is  wholly  inconsis- 
tent with  the  general  constitution  of  Methodism, — nearly 
the  same  point  as  I  last  referred  to, — ^that  that  trusty  at  leasts 
cannot  prevail,  and  that  a  scheme,  with  reference  to  that 
portion  of  the  trust,  must  be  devised,  in  order  that  the  ge- 
neral trusts  may  be  fully  and  beneficially  carried  into  effect 
under  the  direction  of  the  Court 

The  Defendants  have  contended,  first,  that  the  trusts  were 
r^ularly  created  by  persons  competent  to  create  than  un- 
der the  original  deed  of  1751;  secondly,  that  the  trusts  are 
adequately  expressed  in  that  deed,  or  at  leasts  if  not  on  the 
face  of  it,  that^  taJdng  into  consideration  the  whole  of  the 
contemporaneous  facts,  the  trusts  are  sufficiently  ascertained, 
and  that  there  is  no  necessity  for  any  interference  of  the 
Court  with  reference  to  the  adjustment  of  those  trusts;  and, 
thirdly,  they  contend  that,  whatever  construction  be  put  on 
the  deed,  the  trust,  at  all  events  with  reference  to  the  ap- 
pointment of  the  minister  by  the  trustees,  who  now  represent 
the  original  trustees  of  1751,  ought  to  be  carried  into  effect 
in  the  same  manner  in  which  they  were  originally  declared, 
on  the  ground  that,  at  the  time  when  this  chapel  was  found- 
ed, (as  it  is  expressed  in  the  affidavits  of  those  trustees  who 
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take  a  different  view  from  the  relators),  the  society  of  Mr.  185a 
Wedey,  although  fonniog  one  joint  body  under  the  name 
of  "  The  People  called  Methodists^"  yet,  nevertheless,  was 
so  ananged,  that  the  local  government,  as  they  express  it, — 
a  term  which  is  not  very  clearly  defined, — was  always  left 
to  the  particular  society  itself;  and  that  there  was  no  inter- 
ference or  control  on  the  part  of  the  general  body  with  re> 
ference  to  this  local  government;  that^  therefore,  it  is  per- 
fectly consistent  with  the  object  of  the  deed,  that  the  trusts 
which  were  originally  created  should  be  continued,  and  that 
they  should  have  the  sole  local  superintendence  and  ap- 
pointment of  preachers.  They  say  further,  (and  this  is 
rather  as  rebutting  some  observations  made  on  the  part  of 
the  relators  as  to  the  impossibility  of  carrying  this  trust 
into  effect  consistently  with  the  scheme  of  Methodism),  that 
it  is  not  inconsistent  with  the  scheme  of  Methodism,  and 
that  no  difficulty  exists  in  executing  the  trusts  as  originally 
created;  and  that,  in  fact,  there  had  existed,  at  different 
epochs,  chapels  foimded  on  similar  trusts,  and  with  the  right 
of  nomination  similarly  created,  and  vested  in  trusteea 

These  are  the  principal  points  that  arise.  There  is  a 
subordinate  point  raised  on  the  part  of  the  relators,  which 
is  this — ^They  say  that,  looking  at  the  circumstances  of  this 
case,  the  five  dissentient  trustees,  who  take  a  different  view 
of  the  nature  of  these  trusts  from  that  taken  by  the  relators 
and  the  majority  of  the  trustees,  should  be  removed  6x)m 
the  trust,  and  that  upon  two  grounds — First,  that  in  truth 
they  have  never  been  properly  constituted  trustees,  in  con- 
sequence of  the  insertion  in  the  deed  of  1782  of  a  new 
mode  of  appointing  trustees,  which  was  not  contained  in 
the  original  deed,  and  which  introduced  new  parties  for 
their  selection,  and  has  caused  the  succession  of  trustees, 
if  I  may  so  term  it,  to  have  been  unduly  elected  from  time 
to  time;  and  consequently,  that  there  is  a  necessity  for  hav- 
ing new  trusteea    That  will  apply  to  all  the  trustees.    The 

VOL  X,  o  o 
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1853.  relators  say,  it  will  become  neceasary  to  appoint  a  ^olly 
new  set  of  trustees,  and  that  those  parties  should  be  re- 
jected who  take  a  view  adverse  to  the  charity.  Secondly, 
it  is  contended,  that,  even  if  there  had  been  a  due  appointr 
ment  of  trustees,  nevertheless,  these  trustees,  having  ceased 
to  be  members  of  the  society,  and,  further  than  that,  having 
now  taken  a  view  hostile  to  the .  society,  and  associated 
themselves  with  other  bodies  in  oppositicm  to  it,  are  no 
longer  fit  persons  to  be  continued  in  the  trust  That  is, 
however,  a  secondary  part  of  this  contest 

Now,  with  regard  to  the  first  point  suggested  by  the  re- 
lators,  I  confess  I  do  not  accede  to  their  argument  I  can 
understand  there  may  be  cases  where  a  declaration  of  trust 
is  purported  to  be  made  at  a  veiy  long  interval  after  the 
foundation  of  the  charity,  in  which  the  Court  has  said  that  it 
was  not  competent  to  parties  who  are  merely  placed  acci- 
dentally in  the  legal  control  of  the  property,  or  in  the  pos- 
session of  power  or  authority  long  after  the  original  foun- 
dation of  the  trust,  and  when  its  purposes  must  be  con- 
ceived to  be  well  settled  and  ascertained,  to  declare  trusts  of 
that  property;  and  that  the  trusts  would  have  to  be  ascer- 
tained by  those  who  founded  the  charity,  and  not  to  be  de- 
termined by  the  expressed  intention  of  others  who  came  into 
poasession  of  the  property  long  after  its  original  foundation. 
But  I  should  be  carrying  that  principle  to  a  dangerous 
extent  if  I  were  to  apply  it  to  cases  of  this  description, 
where  the  money  has  been  collected  by  the  subscriptions  of 
a  variety  of  persons,  who  cannot  be  supposed  to  meet  to- 
gether in  a  body  and  to  declare  the  particular  objects  to  which 
this  money  is  to  be  appropriated;  and  where  almost  con- 
temporaneously with  the  original  subscriptions  and  the 
erection  of  the  building,  the  trust  is  declared  by  a  number 
of  persons  who  had  been  entrusted  by  those  who  subscribed 
or  raised  the  money,  and  who  must  be  taken,  with  the 
knowledge  of  all  these  parties,  to  have  been  entrusted  with 
the  legal  possession  of  the  property.     It  would  be  far  too 
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much  to  hold,  that  those  persons  have  not  the  power  of  ex-  ^^^^ 
pressing  and  declaring  the  will  of  those  who  so  founded  the 
charity.  It  would  be  a  dangerous  rule  to  adopt,  even  in  a 
more  recent  case;  but  when  I  find  all  this  has  taken  place 
a  hundred  years  ago,  when  it  is  impossible  or  difficult  to 
obtam  in  any  case  evidence  of  the  exact  circumstances  that 
oocoired  at  the  period,  it  would  be  going  &r  beyond  any 
rule  that  has  been  laid  down  with  relPerence  to  declarations 
of  trust  with  regard  to  charities  not  contemporaneous  with 
the  charity  itself,  to  say  that  these  parties,  being  in  posses- 
sion of  the  property,  and  having  power  and  control  over  it, 
and  acting  with  the  knowledge  and  consent  of  all  interested 
in  it,  were  not  competent^  and  must  not  be  taken,  to  ex- 
press  the  will  of  those  who  so  entrusted  them  with  the 
management  and  disposition  of  the  property  itself  If, 
therefore,  this  deed  had  been  found  clearly  and  distinctly 
to  express  its  trusts,  and  if  those  trusts  were  consistent  with 
the  general  scope  and  objects  of  the  society  which  founded 
them,  I  should  not  have  thought  it  right  in  any  way  to  in- 
terfere, simply  on  the  ground  of  the  deed  itself  having  been 
executed  a  year  or  two  after  the  erection  of  the  chapel. 

I  come  now  to  what  is  the  more  important  part  of  the 
question  before  me.  I  have  first  to  ask,  whether  or  not,  on 
the  fece  of  the  deed  itself,  the  trusts  are  adequately  ex- 
pressed, and  that  without  reference  in  the  first  instance  to 
the  external  circumstances  of  the  case.  Now,  upon  that,  I 
think  there  can  be  but  one  answer.  It  is  clear  that  no- 
Wy,  reading  this  deed  alone,  would  be  able  to  arrive  at 
the  exact  purpose  and  object  for  which  the  charity  was 
founded  In  the  first  place,  the  deed  contains  no  recital 
whatever  of  the  parties  concerned  in  the  foimdation.  There 
K  no  mention  of  who  the  parties  were  that  had  taken  part 
^  the  erection  of  this  chapeL  The  deed  only  mentions  the 
^"i^ple  fact,  that  there  is  a  building  upon  the  property 
which  has  been  lately  erected,  called  the  New  Meeting- 
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185a  house,  and  which  is  in  the  occupation  of  one  John  Nd^ui 
(of  whom  we  know  nothing  by  the  deed  except  his  name^ ; 
and  that  it  is  intended  that  some  persons  shall  be  employed 
to  act  as  preachers  or  ministers,  and  who,  during  the  life  of 
three  persons  therein  named,  are  to  be  appointed  "  to  preach 
and  expound  God's  holy  word  in  the  same  manner,  as 
near  as  may  be,  as  it  is  now  preached  and  expounded" 
This  reference  alone  is  sufficient  to  shew  that  the  Court 
must  look  at  external  circumstances,  and  cannot  arrive  at 
the  trusts  firom  the  deed  itself  The  Court  knows  nothing 
from  the  deed  of  who  these  ministers  were,  or  how  God's 
word  was  then  preached  and  expounded.  There  is  a  fur- 
ther reference — "  That  every  such  preacher  or  minister,  from 
time  to  time  to  be  appointed  as  aforesaid,  so  long  as  be 
shall  continue  in  his  said  office,  shall  preach  or  expound 
twice  every  Sunday,  Christmas-day,  New  Year's-day,  and 
Good  Friday,  to  wit,  in  the  morning  and  again  in  the  evening, 
and  once  every  Thursday  in  the  evening,  in  or  at  the  placp 
aforesaid,  as  has  been  usual  and  customary  to  be  dona"  It 
is  perfectly  clear  that  we  must  look  at  the  surrounding  cir- 
cumstances, which  we  are  entitled  to  do,  to  arrive  at  the 
mind  of  the  founders. 

I  propose  then,  firsts  to  look  at  the  surrounding  circum- 
stances, in  order  to  see  how  far  the  mind  of  the  founders 
can  be  ascertained,  and  then  to  arrive  at  the  question  of 
how  far  the  mind  so  expressed,  and  the  general  ^oope  and 
purpose  of  the  deed,  can  be  carried  into  full  and  complete? 
effect,  looking  at  such  pervading  object  and  purport  and  to 
the  change  of  purposes  which  has  since  taken  place.  That 
I  am  at  liberty  so  to  regard  the  matter  with  reference  to  a 
foundation  of  this  description,  I  should  not  have  had  the 
least  doubt,  even  if  I  wanted  the  confirmation  of  that  view 
which  I  derive  irom.  the  judgment  of  the  Vice-Chancellor  of 
EnglaTid  in  Dr,  Warren's  case  (a),  in  which  I  think  he  has 
clearly  expressed  the  rule  which  the  Coiut  may  safely  adopt 

(a)  Grindrod*8  Compendium  (Lond.  1850),  p.  371,  App.  IIL 
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for  the  coDfitruction  of  instruments  of  this  description.  He 
saYs,"Itis  to  be  observed,  that  the  deeds  of  trust  are  not,  ac- 
cordiDg  to  my  humble  apprehension,  to  be  construed  merely 
with  regard  to  the  words  that  may  happen  to  be  contained 
in  tiie  deeds  themselves,  but  must  be  construed  and  looked 
at  as  part  and  parcel  of  the  whole  machinery  by  which  the 
great  body  of  Wedeyan  Methodists,  amounting  to,  I  believe, 
nearly  a  million  of  people,  is  kept  together,  and  by  which 
Methodism  itself  is  carried  on.  I  think  I  should  take  a 
veiy  narrow  view  of  the  case,  if  I  contented  myself  with 
merely  looking  at  the  words  of  the  trust  deed,  and  not  go- 
ing further,  and  considering  whether,  fix)m  the  very  nature 
of  the  transaction,  and  the  matters  connected  with  it,  some 
circmnstances  extrinsic  of  the  deed  must  not  be  taken  into 
consideration  (6).''  He  then  refers  to  the  view  of  Lord  Eldon 
in  the  case  of  the  Dvke  of  Bedford  v.  The  Britiah  Museum^ 
a«  shewing  that  circumstances  may  arise  which,  of  necessity, 
in  some  degree  vary  the  exact  expression  of  the  deed,  with 
reference  to  what  must  have  been  the  implied  agreement 
and  understanding  between  the  parties,  even  although  one 
of  those  matters  may  not  appear  on  the  face  of  the  instru- 
ment itself 

Looking,  then,  at  the  transaction  in  this  point  of  view,  I 
have  to  consider  the  exact  history  of  the  founders,  if  I  may 
so  term  them,  of  this  particular  charity.  I  have  come  to  the 
conclusion  which  I  will  first  state,  and  will  then  briefly  al- 
lude to  the  passages  which  seem  to  me  to  bear  out  that  con- 
clusion in  the  different  books  and  documents  which  have 
been  placed  in  evidence  before  me. 

I  have  come  to  the  conclusion,  first,  that  this  charity  was 
founded  by  certain  persons,  who  had  been  originally  gather- 
^  together  by  the  ministrations  of  John  Nelson,  some 
eight  or  nine  years  previously  to  the  foundation  itself;  that 
these  persons,  so  gathered  together  by  John  Nelson,  had 

(a)  Grindrod's  Compendium  (Lond.  1850),  p.  373,  App.  III. 
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1853.  been  united,  through  his  instrumentality,  with  a  larger  a&- 
soeiation  which  had  been  formed  by  John  Wesley,  and 
which  has  been  commonly  known,  from  his  time,  by  the 
general  definition  of  "The  people  called  Methodists;"  that 
considerably  before  the  date  of  this  deed,  John  TFiwfey,  who 
originated  this  larger  association  of  the  whole  Methodist 
body,  had  so  &r  organised  that  body,  that  he  had  divided 
it  first  into  small  divisions  called  classes,  each  of  which  had 
a  leader, — ^that  several  of  these  classes  were  fonned  together 
into  what  was  called  a  Society, — and  that  there  existed  at 
Birstal  a  body  so  called,  a  society  of  "The  people  called 
Methodists,"  which,  in  fiact,  vras  the  very  body  that  had  been 
thus  gathered  together  by  John  Nelson,  and  who  must  be 
considered,  as  it  appears  to  me  upon  the  whole  of  this  evi- 
dence, to  be  the  founders  of  this  particular  chapeL  These 
Societies  were  further  organised  by  Mr.  Wedey.  Before 
the  time  of  this  foundation,  several  societies  had  been  put 
together  in  a  larger  body,  called  a  Circuit;  and  it  had  been 
the  habit  and  custom  of  Mr.  Wesley  to  send  dovm, — origm- 
ally,  I  should  collect^  he  had  taken  the  sole  charge  into  his 
own  hand, — ^but  afterwards,  with  the  advice  and  assistance— 
not,  as  he  expressly  says,  under  the  control, — ^but  with  the 
advice  and  assistance  of  a  number  of  persons  whom  he  called 
annually  together,  and  whom  he  designated  before  this  pe- 
riod *'  The  Annual  Conference,*' — ^to  every  circuity  certain 
ministers;  and  those  ministers  or  preachers  had  alvrays  one 
presiding  minister  or  preacher,  who  was  called  the  Assistant; 
and  this  assistant^  with  the  other  preachers,  one  or  more  as 
the  case  might  be,  who  were  sent  down  to  the  circuit,  were 
the  persons  who  alone,  as  it  appears  to  me,  ofilciated  at  the 
various  chapels  on  the  circuity  in  the  nature  of  what  are 
called  ministers,  as  distinguished  from  the  persons  who 
might  occasionally  preach  in  the  particular  localities,  and 
who  were  afterwards  called  local  preachera  The  society  at 
Birstcd,  some  time  anterior  to  this  deed,  had  been  united 
with  other  societies  in  the  neighbourhood  into  what  was 
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called  a  circait;  and,  as  I  suppose,  firom  being  the  principal 
place  on  the  ciicuit^  that  society  has  been  called  the  Bi/rstal 
dicuit;  and  to  this  particular  circuit  jnreachers  and  ministers 
had  been  sent  in  the -manner  I  have  described 

Ishallhave  then  to  state  the  evidence,  upon  which  I  have 
no  doubt,  that^  in  the  construction  of  the  deed,  I  must  regard 
tbis  meeting-house  as  having  been  erected  for  the  purpose 
of  enabling  the  society  to  meet  for  its  devotions  and  its  other 
leligious  exercises,  in  aoonstant  state  of  association  with  the 
whole  methodist  body  in  the  first  place,  and  in  particular 
asBodation  with  the  circuit  of  which  it  formed  a  part  in  the 
next  place;  and  that  the  preachers  or  miniisterB  were  to  be 
{teachers  or  ministers  who  should  not  be' confined  in  their 
ministrations  to  the  particular  locality  at  Biretal,  but  who 
should  be  preachers  or  ministers  appointed  to  the  circuit  in 
the  manner  in  which  I  find,  anterior  to  the  <iate  of  this 
deed,  the  ministers  or  preachers  had  always  been  appointed 
to  this  particular  circuit;  and  I  think  it  flows  conclusively 
from  the  evidence  in  this  case,  that  the  preachers  or  minis- 
ters were  to  be  of  this  description,  as  distinguished  from 
the  local  preacbers.  I  find  that  John  Nelson  himself,  who 
was  in  possession  of  the  meeting-house  when  the  deed  was 
made,  afterwards  did  not  continue  to  be  confined  to  this 
meeting-house,  but  himself  acted  as  an  assistant,  and  went 
about  on  other  circuits;  among  others^  I  find  him,  about 
this  period,  sent  on  one  occasion  to  the  Leeds  circuit;  and 
Anther  than  that^  I  do  not  find  anywhere  the  term  minis- 
ter applied  to  the  position  of  a  local  preacher.  There  is, 
again,  this  circumstance,  that  the  deed  provides  for  the  re- 
sidence of  the  minister.  The  residence  which  was  intended 
for  the  preacher  was  evidentiy  on  the  spot  at  the  time,  and 
there  is  no  instance,  that  I  can  find,  of  any  of  the  local 
preachers  being  accommodated  with  a  residence.  It  is 
sworn  in  the  affidavits  on  the  part  of  the  relators,  and  not 
contradicted  by  any  of  the  affidavits  that  I  can  find  on  the 
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185a  part  of  the  dissentient  trustees,  that  no  local  preacher  has 
any  residence  provided  for  him;  it  being  the  character  of 
the  local  preachers  that  they  are  persons  exercising  their 
trades,  but  who  feel  themselves  called  upon  to  expound 
God's  word,  and  to  maintain  themselves  by  those  trades 
and  avocations.  They  are  strictly  confined  to  the  par- 
ticular locality  in  which  they  may  be  placed,  and  are 
not,  if  I  may  so  express  it,  a  part  of  the  general  system 
by  which  spiritual  ministrations  are  made  to  circulate 
throughout  the  whole  body  of  the  Wesleyan  connexion 
from  place  to  place,  under  the  ministration  of  the  regular 
preachers  or  regular  ministers.  The  grounds  upon  which 
I  have  arrived  at  that  conclusion  are  to  be  found  in  the 
history  of  this  society  up  to  the  period  of  1751,  which  is,  of 
course,  the  period  that  I  am  in  the  first  instance  bound  to 
look  to. 

Now  I  will  refer  first  to  the  book  called  Mylea's  Chrono- 
logical History  of  Methodism,  which  is  propounded  by  the 
Defendants — ^and  they  therefore  can  scarcely  object  to  my 
taking  any  citation  from  it — it  is  propounded  by  them  as 
being  a  correct  history  of  the  rise  and  progress  of  Metho- 
dism. I  find  in  it  several  interesting  particulars  not  con- 
tradicted in  the  rest  of  the  evidence.  It  is  evidence  put 
forth  by  those  trustees  who  take  a  different  view  fix)m  the 
rest,  and  arrive  at  a  different  conclusion  from  that  which 
the  Court  has  arrived  at  I  learn  (p.  14)  that  there  is  a 
description  by  Wesley  himself  of  the  origin  of  the  society 
which  he  has  thus  established.  He  says — ^"In  the  latter 
end  of  the  year  1739,  eight  or  ten  persons  came  to  me 
in  London,  who  appeared  to  be  deeply  convinced  of  sin 
and  earnestly  groaning  for  redemption."  Then  he  proceeds 
to  state  that  they  met  together  with  him,  "  and  desired,  as 
did  two  or  three  more,  the  next  day,  that  I  would  spend  some 
time  with  them  in  prayer,  and  advise  them  how  to  flee 
from  the  wrath  to  come,  which  they  saw  continually  hang- 
ing over  their  heads.     That  they  might  have  more  time  for 
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this  great  work,  I  appointed  a  day  when  they  might  all  1853. 
come  together,  which  from  thenceforward  they  did  every 
week,  viz.  on  Thursday  in  the  evening.  To  these,  and  as 
many  more  as  desired  to  join  them,  (for  their  number  increas- 
ed daily),  I  gave  that  advice  which  I  judged  most  useful  for 
them,  and  we  always  concluded  the  meeting  with  prayer 
suited  to  their  several  necessities."  Then  the  author  here 
observes — "  This  was  the  rise  of  the  Methodist  Society,  first 
in  London,  then  in  other  places."'  That  appears  to  have 
taken  place  in  1739.  But,  in  174<2,  it  appears  that  the 
society  had  greatly  increased,  that  they  were  divided  in- 
to dasses,  and  that  each  class  consisted,  as  I  have  stated, 
of  some  twelve  persons  or  more;  and  that  they  were  com- 
mitted to  the  care  of  one  person,  called  the  leader;  and 
now,  on  the  15th  of  February,  1742,  John  Wesley  himself 
states  what  occurred  with  reference  to  monies  being  raised 
by  these  classes;  and  I  think  it  is  of  considerable  import- 
ance in  tracing  the  origin  of  the  charity  which  is  now  in 
question.  Mr.  Wesley  says — '*  Many  were  met  together  at 
Birstal,  to  consult  concerning  a  proper  method  of  paying 
the  public  debt  contracted  by  building."  These  words 
shew,  in  the  first  place,  that  the  building  concern,  which 
relates  to  chapels,  and  chapels  only,  was  considered,  so  early 
as  1742,  as  something  belonging  to  the  general  body  of 
Methodists: — '*Itwas  agreed,  first,  that  every  member  of 
the  society  that  was  able  should  contribute  one  penny  per 
week;  second,  that  the  whole  society  should  be  divided 
into  little  classes  or  companies,  about  twelve  in  each  class; 
third,  that  one  person  in  each  should  receive  the  contribu- 
tions of  the  rest^  and  bring  it  in  to  the  stewards  weekly. 
Thns  began/'  says  he,  "that  excellent  institution  merely 
Tipon  a  temporal  accoimt,  from  which  we  reaped  so  many 
spiritual  blessings,  that  we  soon  fixed  the  same  rule  in  all 
onr  sodetiesL^'  Now  where  the  word  "  society^'  is  used  in 
the  singular  number,  as  it  seems  to  have  had  a  technical 
sense,  he  may  be  referring  to  the  particular  society  at 
Birstal;  but  whatever  might  be  the  case,  that  course  which 
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he  there  pointed  out,  if  it  were  with  reference  to  a  partaca- 
lar  society  or  not,  very  soon  became  the  practice  of  the 
general  society.  There  very  soon  arose  a  plan  of  collecting 
weekly,  from  the  different  members  in  each  daas^  their 
Jud^m^.  penny  subscriptionfl,  which  pemiy  subscriptiong  seem  to 
have  been  a  great  instrument  in  the  erection  of  all  the 
various  diapels  throughout  the  association. 

Soon  after  this  time  (February,  1742)  we  find  the  system 
of  giving  tickets  commenced.  That  system  appears  to  have 
commenced  in  March,  1742.  The  ticket  has  become  an 
extremely  important  part  of  the  order,  if  I  may  so  call  it^  of 
Methodism,  because,  on  the  possession  or  non-possesaion  rf 
this  ticket,  appears  to  depend  the  title  of  a  person  to  be  en- 
rolled in  this  body.  It  is  stated  thus  in  the  Chronological 
History — "  In  this  year  commenced  also,  in  Landort,  the 
visitation  of  the  dasses  once  a  quarter  by  the  preachers, 
which  gives  them  an  opportunity  of  oonversmg  four  times 
every  year  with  the  people  concerning  the  state  of  theu* 
souls,  as  also  of  aflcertaining  who  continue  to  be  real  mem- 
bers, by  giving  to  each  person  a  ticket,  with  a  text  of  Scnp- 
tiu-e  on  it,  as  a  mark  of  their  approbation.  ThiB  is  now 
universally  practised,  and  the  ticket  is  the  same  in  every 
place.  On  the  band  tickets  the  letter  B.  is  marked."  The 
band  was  a  special  selection  of  persons,  eminently  distin- 
guished for  their  piety,  from  the  common  clasa — *'  The  in- 
crease of  the  societies,  together  with  the  probable  supposi- 
tion that  improper  persons  would  endeavour  to  come  among 
them,  led  to  this  prudential  measure.  The  following  is  the 
form  of  the  tickets.*'  It  appears  there  is  a  text  written  on 
them,  and  the  member,  having  received  his  ticket^  is  conffl- 
dered  to  be  duly  enrolled  in  his  class;  and  the  class  leaders, 
as  one  finds  {rom  the  subsequent  rules,  are  directed  to  con- 
sider no  one  as  belonging  to  the  class  who  was  not  in  pos- 
session of  a  ticket  The  society,  therefore,  as  early  as  1742,  j 
nine  years  before  the  date  of  this  deed,  had  acquired  con- 
siderable consistency  in  its  form;  and  Mr.  Wesley,  through- 
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out  his  life,  evidently  had  for  his  great  object  the  continual  1653. 
keeping  up  of  this  society  as  one  united  body,  and  the  or- 
ganization of  a  definite  administration  for  its  regulation  and 
govenunent  Anyone  will  see  how  gradually  all  this  arose; 
and  when  we  come  to  1751,  the  date  of  the  deed,  we  shall  •*V«««- 
find  that  the  whole  system  of  societies  and  circuits,  and 
preachers  travelling  through  the  circuits,  had  been  duly  and 
regularly  organised. 

We  find  the  first  mention  of  Mr.  Nelson's  acquaint- 
ance with  Mr.  Wesley  in  a  journal  of  Mr.  Wesley — it  oc- 
curs on  the  26th  of  May,  174<2.  On  that  day,  it  is  stated 
in  the  Chronological  History, — and  I  refer  to  the  pas- 
sage in  Mr.  Wesley's  journal, — ^that  "Mr.  Wesley  visited 
BirsUd  in  the  West  Ridiiig  of  the  coimty  of  YoTh^  where 
he  met  with  a  lay  preacher,  Mr.  John  Nelson,  who  was  in- 
strumental in  turning  many  of  his  neighbours  from  dark- 
ness to  light"  After  some  time,  Mr.  Nelson,  who  heartily 
joined  Mr.  Wesley  in  his  work,  published  a  journal  of  his 
travels  and  Christian  experience, — ^which  journal  has  been 
put  in  evidence  in  this  case,  and  I  have  it  here  before  me. 
Now,  Mr.  Wesley  having  thus  seen  Nelson  in  174j2,  it  ap- 
pears quite  plain  from  the  evidence,  that,  from  that  time  - 
forward,  Mr.  Nelson,  who  had  been  first  moved  to  consider 
his  own  conduct  in  life,  and  stirred  up  to  preach  to  his 
neighbours,  by  having  heard  Mr.  Wesley's  powerftd  preach- 
ing in  London, — ^not  only  became  attached  personally  to 
Mr.  Wesley,  but  he  entirely  united  himself  to  him  with  re- 
ference to  the  system  of  Methodism ;  and,  accordingly,  we  find 
at  a  veiy  early  period, — ^the  first  Conference  having  taken 
place  in  1742, — ^we  find  that  in  1747,  which  is  before  the 
date  of  the  first  indenture  in  question,  Mr.  Nelson,  although 
alayman,  was  called  in  by  Mr.  Wesley  to  assist  at  the  Con- 
ference that  then  took  place  in  London^  There  can  be  no 
doubt  that  Mr.  Nelson  had  associated  himself  before  the 
date  of  the  deed  of  1751,  with  the  Methodists  as  a  body. 
Further  than  that,  we  find  him  treated  as  an  assistant 
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1853.  throughout  We  find  him  termed  his  "  Son  in  the  Gospel" 
That  phrase  Mr.  Wesley  applied  to  various  assistants.  We 
find  him,  in  the  subsequent  year,  appointed  by  Mr.  Wesley, 
with  the  sanction  of  the  Conference,  to  officiate,  as  what  was 
then  called  an  assistant,  not  in  his  own  circuit  at  BirsUdt 
but  at  Leeds.  Therefore,  as  far  as  regards  Nelson  himself, 
there  can  be  no  doubt  of  his  full  and  complete  union  with 
Wesley  in  all  the  system  which  he  was  at  this  time  bent 
on  establishing. 

Having  disposed  of  the  exact  position  of  Nelson  with  Mr. 
Wesley f  let  us  proceed  to  consider  what  took  place  with  re- 
ference to  the  congregation  formed  by  Mr.  Nelson,  Now  it 
appears,  from  entries  in  Wesley's  joum&l,  that  Wesley,  in 
the  year  1747,  went  himself  to  Birstal;  and  that,  by  an  en- 
try in  his  journal  of  the  26th  of  April  and  the  27th  of  April, 
1747,  he  makes  this  note — "  Preached  si  Birstal,  and  regu- 
lated the  societies."  It  is  quite  plain,  therefore,  that,  as 
early  as  1747,  Mr.  Nelson's  congregation  had  been  formed 
into  what  was  called  a  society.  It  is  further  plain,  that  there 
were  more  societies  than  one,  and  that  these  societies  had 
been  regulated  by  Mr.  Wesley,  The  neict  drcimistance  of 
importance  which  takes  place  is  the  uniting  of  several  of 
these  societies  into  circuits;  and  it  appears  by  the  same 
book  (p.  45),  that  these  circuits  were  first  mentioned  in  the 
Conference  that  took  place  in  1746. 

I  ought  briefly  to  state,  with  respect  to  the  Conference, 
that  it  began  by  Wesley ,  in  1744,  asking  certain  clergymen 
of  the  Church  of  England  to  meet  him  in  London  at  a 
conference;  and  at  that  conference,  after  a  slight  discus- 
sion, they  came  to  the  conclusion,  that  some  laymen  might 
also  be  introduced,  those  laymen  being  what  he  called  his 
"  Sons  in  the  Gospel,"  and  who  were  to  assist  him  in  the 
system  he  then  adopted.  That  was  the  origin  of  the  Con- 
ference; and  thenceforward,  from  time  to  time  down  to  the 
present  year,  there  have  been  aesembled  Conferences  of 
preachers  or  ministers  iu  this  connexioa 
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It  appears  then,  that^  in  the  year  1746,  the  societies  were  18o3. 
united  into  drcuita  It  is  mentioned  in  the  Chronological 
History  (jl  45).  There  seems  to  be  a  somewhat  fuller  re- 
port here  given,  in  question  and  answer,  which  is  the  usual 
fonn  of  the  proceedings  of  the  Conference, — ^a  somewhat 
fuller  report  of  the  proceedings  than  I  find  in  the  Minutes 
of  the  Conference  themselves.  The  question  is, "  How  many 
circuits  are  there?  A.  Seven:  1st  London^  which  includ- 
ed Surrey  and  Kent;  2nd.  Bristol,  which  included  Somer- 
»ddiire,  Portland^  Wiltshire,  Oxfordshire,  and  Glouces- 
ierskire;  3rd.  Cornwall ;  4th.  Evesham,  which  included 
Shrewdniry,  Leominster,  Hereford,  Stroud,  and  Wednes- 
bury;  otL  York,  which  included  Yorkshire,  Cheshire, 
Lancashire,  Derbyshire,  Nottinghamshire,  and  Lincoln- 
shire," In  1746,  therefore,  the  Birstal  society,  or  those  in 
the  neighbourhood,  had  not  become  of  sufficient  import- 
ance to  form  at  that  time  a  circuit  of  themselves  But 
shortly  afterwards,  and  before  the  foundation  of  this  char 
rity,  we  find  that  the  further  subdivision  of  circuits  had 
taken  place.  I  think  it  was  in  the  year  1749  that  the  cir- 
cuits became  subdivided  into  twenty  circuits.  In  the  Min- 
utes of  the  Conference  (pp.  39-40)  there  is  this — "How 
many  circuits  are  there  now?  A,  Twenty  in  En^fland,  seven 
in  Irdamd,  two  in  Scotlamd,  and  two  in  Wales."  The  va- 
rious circuits  are  then  enumerated,  and  the  fifteenth  of 
them  is  Birstal;  and  that  circuit  seems  to  have  continued 
as  a  circuit  from  that  time  down  to  the  present  This  must 
have  been  the  very  time  at  which  subscriptions  were  col- 
lected to  erect  the  chapel. 

We  have,  then,  these  several  fiusts: — Nelson,  who  had 
gathered  together  the  congregation,  was  attached  to  Wesley 
as  one  of  his  Sons  in  the  Gospel ;  the  congregation  was  form- 
ed into  a  Wesleyan  society ;  and  that  society  was  united 
^th  several  other  societies  into  a  general  circuit  called  the 
Birstal  Circuit 
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185a  I  have  then  to  consider  who  are  meant  by  Preachers  or 

Ministera  In  going  through  the  early  history  of  this  case,  it 
appears  that  Mr  Wedey,  in  the  first  instance,  associated  with 
himself,  as  much  as  possible,  clergymen  of  the  Church  of 
Englomd,    In  truth,  down  to  almost  the  latest  period  of 
his  life, — at  all  events  down  to  the  period  of  his  assmning 
the  function  himself  of  ordaining  ministers, — ^Mr.  Wedey 
had  no  intention  of  severing  himself  from  the  Church  of 
England;  but,  in  the  most  ardent  and  earnest  maimer, 
protested  against  any  such  severance,  as  being  a  thing  to  be 
deplored;  and  for  some  time  there  was  a  scruple  even  as  to 
the  employment  of  lay  assistant&     However,  that  scruple 
had  been  clearly  overcome  before  the  foundation  of  this 
charity;  and,  without  going  through  the  earlier  part  of  the 
progress  of  Methodism,  in  the  year  1749  a  very  distinct  de- 
finition of  what  the  duties  of  the  several  office  bearers,  if  I 
may  so  describe  them,  in  Methodism  were,  occurs  in  the 
Minutes  of  Conference  (p.   39).     There  is  an  important 
entry  in  1746.     It  appears  that,  before  1746,  persons  had 
been  appointed  who  were  called  Assistants,  and  those  assist- 
ants were  the  same  persons  as  were  called  by  Mr.  Wedey 
his  " Sons  in  the  Gospel;"  but,  after  this,  they  wanted  fur- 
ther aid,  and  they  brought  in  a  new  class  of  persons  call- 
ed Helpers,  who  afterwards  became  what  were  generally 
called  the  Preachera     I  do  not  find  any  distinct  account 
of  the  institution  of  helpers  before  1746;   but^  in  1746, 
I  find  this  question  in  the  Minutes  of  Conference  (p.  30): 
"What  method  may  we  \ise  in  receiving  a  new  helper? 
A. — ^A  proper  time  for  doing  this  is  at  a  Conference,  after 
solemn  fasting  and  prayer.    We  may  then  receive  him  as  a 
probationer,  by  giving  him  the  Minutes  of  Conference  Ib- 
scribed  thus: — 'To  A.  R  You  think  it  your  duty  to  call 
sinners  to  repentance;  make  foil  proof  hereof  and  we  shall 
be  glad  to  receive  you  as  a  fellow  labourer.     Observe,  you 
are  not  to  ramble  up  and  down,  but  to  go  where  the  assist- 
ant directs,  and  there  only.'"    Tracing  the  rule  of  Method- 
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ism  from  this  period  downwards,  you  find  that  the  persons  1863. 
caJled  "Helpers"  were  afterwards  called  Preachers;  that 
they  were  afterwards  admitted  in  this  form:  they  were  first 
called  Probationers,  and,  after  they  had  gone  through  their 
probation,  were  admitted  to  be  preachers^  and,  after  they 
were  preachers,  they  were  appointed  to  various  circuits  to 
be  itinerant  preachers,  and  subject  to  the  preachers  called 
''AssistantaL"  Then  it  is  said — **  Let  him  then  read  and 
careftdly  weigh  what  is  contained  therein,  and  see  whether 
he  can  agree  to  it  or  not  If  he  can,  let  him  come  to  the 
next  Conference,  where,  after  examination,  fasting,  and 
prayer,  he  may  be  received  into  full  connexion  with  us,  by 
giving  him  the  Minutes  inscribed  thus: — ^'So  long  as  you 
freely  consent  to  and  earnestly  endeavour  to  walk  by  these 
roles,  we  shall  rejoice  to  acknowledge  you  as  a  fellow 
kbouTCT.'" 

In  the  year  1749,  we  find  the  duties  of  these  persons  very 
clearly  defined.  First,  there  is  an  important  question  asked 
in  the  Minutes  of  Conference  (p.  39) : — "  Can  there  be  any 
such  thing  as  a  general  union  of  our  societies  throughout 
Sngkmdf"  Observe,  they  had  been  formed  into  circuits; 
but  there  does  not  appear  to  be  any  distinct  connexion  be- 
tween dicuit  and  circuit  for  bringing  them  into  one  large 
body.  '*  A, — ^A  proposal  for  this  was  made  some  time  since. 
The  substance  of  it  was  this: — ^May  not  all  the  societies  in 
^land  be  considered  l«  one  body,  united  by  one  spirit? 
May  not  that  in  London,  the  mother  church,  consult  for 
the  good  of  all  the  churches?  May  not  the  stewards  of 
this  answer  letters  firom  all  parts,  and  give  advice,  at  least 
in  temporals? — Q.  But  how  can  the  state  of  all  the  socie- 
ties be  known  to  the  stewards  in  London?  A,  Very  easily, 
by  means  of  the  assistant — Q.  Who  is  the  assistant?  A, 
That  preacher  in  each  circuit  who  is  appointed  firom  time 
to  time  to  take  charge  of  the  societies  and  the  other  preach- 
ers therein."     Therefore,  the  position  of  the  assistant  is 
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185a  very  clearly  and  distinctly  laid  down,  anterior  to  this  deed, 
to  be  that  of  preachers  on  each  circuity  appointed  fix)m  time 
to  time  to  take  charge  of  these  societies  and  the  other 
preachers  therein.  There  is  another  question — ^  What  is 
the  business  of  an  assistant  ? — A,  1  si  To  see  that  the  other 
preachers  on  the  circuit  behave  well  and  want  nothing; 
2nd.  To  visit  the  classes  quarterly  in  each  place,  r^ulate 
the  bands,  and  deliver  new  tickets."  Then  there  are  other 
things,  such  as  keeping  "watch-nights  and  love-feasts." 
"  4th.  To  take  in  or  put  out  of  the  bands  or  society;  5th. 
To  hold  quarterly  meetings,  and  therein  diligently  to  in- 
quire both  into  the  spiritual  and  temporal  state  of  each 
society ;  6th.  To  take  care  that  every  society  be  duly  sup- 
plied with  books,  and  that  the  money  for  them  be  con- 
stantly returned;  7th.  To  send  from  every  quarterly  meet> 
ing  a  circumstantial  accoimt  to  London  of  every  remark- 
able conversion,  and  of  every  one  who  dies  in  the  triumph 
of  faith;  Sth.  To  take  exact  lists  of  the  societies  every  Easter, 
and  bring  them  to  the  next  Conference;  9th.  To  meet  the 
married  men,  the  married  women,  the  single  men,  and  the 
single  women,  in  the  large  societies,  once  a  quarter;  10th. 
To  see  that  every  society  have  a  private  room,  and  a  set  of 
the  library,  for  the  helper;  And  lltL  To  travel  with  me, 
if  required,  once  a  year  through  the  societies  in  his  circuit" 
These  assistants  seem  to  have  had  considerable  power;  but 
they  are  always  imder  the  control  of  Mr.  Wesley;  they  are 
to  go  about  to  do  what  he  had  previously  done  himself,  to 
regulate  the  societies;  and  quarterly  meetings  were  ap- 
pointed for  this  among  other  purposes  There  is,  then,  a 
question — "  But  has  the  office  of  an  assistant  been  thorough- 
ly executed? — A,  No,  not  by  one  assistant  out  of  three. 
For  instance,  every  assistant  ought  first  to  see  that  the 
other  preachers  behave  well  But  who  has  sent  me  word 
whether  they  did  or  not?"  He  complains  of  their  not  hav- 
ing fulfilled  the  various  purposes  he  suggests. 
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I  have,  therefore,  definitely  the  class  of  persons  who         1853. 
founded  this  chapel,  and  the  description  of  preachers  sent 
rotind  to  those  circuits,   superintended  by  an  assistant^ 
which  assistant  assigned  to  them  their  several  duties  upon 
the  dnmit    I  do  not  find  any  veiy  distinct  trace  of  the 
local  preachers.     They  were  a  body,  who,  from  the  evi- 
dence given  here,  appear  to  have  been  persons  carrying 
on  their  own  trades,  not  undertaking  the  general  ministry 
in  the  various  chapels  and  places, — ^not  called  upon  to  at- 
tend at  the  meetings  of  Conference  at  any  time,  and  not 
gomg  through  any  of  those  formal  admissions  which  we 
see  appUed  to  the  general  preachers  and  probationers. 
And  we  have   one  passage  in  the  rules  of  the  society, 
which,  I  think,  is  of  some  importance  with  reference  to  this 
duty  of  the  ministera    The  original  rules  seem  to  have 
been  fiiuned  anterior  to  the  calling  of  the  first  Conference. 
They  appear  to  have  been  framed  by  the  two  Wesley s  in  con- 
junction, and  they  are  stated  in  the  Chronological  History 
(p.  20).    In  May,  1743,  the  rules  of  the  society  were  first 
published.    They  were  published  under  this  title — **  The 
Nature,  Design,  and  General  Rules  of  the  United  Socie- 
ties in  LoncUm,  Bristol,  and  NevwasUe-ujxynrTyne,  &c." 
Ilien,  after  stating  the  rise  of  the  societies,  there  is  this, 
— "  It  ia  the  business  of  a  leader,  First,  to  see  each  per- 
son in  his  class  once  a  week  at  the  least,  in  order  to  in- 
quire how  their  souls  prosper"  and  so  on;  " Second,  to  meet 
the  ministers  and  stewards  of  the  society  every  week,  in 
order  to  inform  the  minister  of  any  that  are  sick,  or  of  any 
that  are  disorderly  and  will  not  be  reproved,  and  to  pay  the 
stewards  what  they  have  received  of  their  several  classes  in 
the  week  preceding."     There  you  find  the  word  "  minister ; " 
^d  certainly  it  has  not  been  contended  by  any  one,  that 
those  who  are  called  local  preachers  performed   any  du- 
ties of  such  a  description  as  were  performed  by  those  who 
^  called  the  ministers  of  the  society.     There  may  be  se- 
veral local  preachers  at  any  one  place,  and  there  appears  to 
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have  been  no  one  of  them  who  had  ever  had  that  definite 
position  which  is  here  described  as  being  the  officiating 
person  of  the  particular  society,  who  is  to  meet  the  parties 
in  their  classes,  together  with  the  steward  of  the  society,  ac- 
cording to  the  original  rulea  Those  original  rules^  fortified 
as  I  think  they  are  by  all  that  took  place  at  the  subsequent 
meetings  of  Conference,  clearly  i^pear  to  me  to  shew,  thai 
I  should  be  wrong  in  applying  the  term  minister  to  any  one 
else  than  that  class  of  itinerant  preachers  who  are  sent  about, 
in  the  manner  I  have  described,  on  these  various  circuits, 
imder  the  superintendence  of  one  particular  mioister  called 
the  assistant 


Having  arrived  at  this  stage  of  the  inquiry,  and  looking  at 
all  these  surrounding  facts  which  existed  in  1750,  there  is,  1 
think,  no  difi&culty  in  construing  the  provisions  of  the  deed 
itself  The  deed  speaks  of  there  being  a  new  preaching- 
house  under  John  Nelson,  Who  was  he  ?  A  person  asso- 
ciated, as  assistant  preacher,  with  Wesley,  and  presiding 
over  a  society  of  Wesley's,  which  society  was  united  with 
the  Birstal  circuit  Provisions  are  then  made  for  the  ap- 
pointment of  a  preacher  or  minister, — ^ihat  preacher  or  minis- 
ter is  to  be  first  appointed  hjJohn  Wesley,  then  by  CharUs 
Wesley,  by  Orimshaw  after  those  two,  and  then  (what  has 
given  rise  to  the  controversy,)  by  the  trustees,  monthly  or 
oftener,  (I  think  the  expression  is,)  as  they  shall  think  fit 
StiU,  whoever  appoints,  the  person  is  to  be  a  preacher  or 
minister.  And,  dining  Wesley's  lifetime,  it  was  quite  na- 
tural to  say  it  should  be  under  his  appointment,  because,  al- 
though in  truth  he  organised  this  large  and  extensive  mar 
chinery,  yet  it  will  be  found  repeatedly  in  his  letters,  that^ 
down  to  1784,  he  very  vigorously  controlled  the  whole  so- 
ciety by  his  own  direction,  and  positively  refused  to  acknow- 
ledge that  anybody  had  authority  or  control  over  him;  and 
he  said,  that  is  the  simple  condition  on  which  you  are  Me- 
thodists.    "  You  accuse  me  "  (he  says  in  one  of  his  letters) "  of 
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beiog  a  pope,  exercismg  arbitjraiy  power;  all  I  can  say  is» 
if  you  like  me  and  all  my  plaii8»  consent  and  join  me;  if 
you  do  not^  stay  away."  It  is  thus  that  he  asserts  his  own 
arbitrary  control  and  authority,  acting  only  on  the  advice  of 
his  Confi^renca  That  being  so,  one  naturally  expects  to 
find  John  Wedeifa  name,  and  it  will  presently  appear  how 
Uie  oUier  names  came  to  be  associated ;  but,  whoever  the  par- 
ties were  who  were  to  appoint,  the  preacher  or  minister  must 
beyond  all  doubt  be  a  preacher  or  minister  qualified  to  offici- 
ate, and  duly  appointed  to  officiate  within  the  Birstal  circuit 

I  must  not  omit  what  has  also  been  much  relied  upon, 
and  which  I  think  is  more  than  is  necessary  for  the  relators 
in  this  case — ^the  letter  of  John  Kelson,  I  think  the  other 
facts  are  so  clear,  that  the  case  did  not  require  the  aid  of 
that  letter.  Still  I  should  not  omit  noticing  the  remarka- 
ble letter  of  Nelson  himself,  which  refers  to  the  foundation 
of  this  charity.  He  writes,  on  the  29th  of  August,  1750,  to 
F«fey,  only  a  few  months  before  the  deed  was  executed, 
stating  that — "  the  stewards  and  trustees  of  the  chapel  we 
aie  building,  and  which  is  now  slated,  desire  you  to  give 
them  advice  how  the  writings  must  be  made,  which  are  to 
convey  the  power  into  the  hands  of  seven  men,  to  be  as 
trustees,  and  for  what  use  the  house  and  ground  are  to  be 
employed  (a)."  It  appears,  upon  the  face  of  that  document^ 
that  the  chapel  had  been  biult  by  persons  called  stewards, 
by  persons  connecting  themselves  with  Wesley  and  Nelson, 
asking  advice  of  himself  and  of  Wesley  how  the  matter  was 
to  be  arranged.  Whether  they  were  bound  strictly  to  fol- 
low that  advice  for  all  time  might  be  in  some  sense  a  ques- 
tion, with  regard  to  an3^ing  which  did  not  oppose  what 
then  existed  as  part  of  the  system  and  regulation  of  Me- 
thodism. That  is  what  has  constituted  the  principal  diffi- 
culty in  this  case;  for,  up  to  this  time,  it  appears  to  me, 
that  John  Wesley  had  personally  the  whole  control     I  do 

(a)  Journal  of  John  Ndton,  p.  208.    See  post,  p.  620. 
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1853.^  not  think,  upon  the  evidence,  that,  at  the  date  of  the  foun- 
dation of  this  chapel,  anything  definite  had  been  provided 
as  to  how  things  should  be  carried  on  after  the  death  of 
John  Wesley,  And  therefore  it  might  well  be,  that,  acting 
on  his  advice,  as  to  how  the  matter  should  be  conduct^ 
during  the  period  of  his  own  life,  they  might  posribly  en- 
tertain a  different  view  of  how  matters  should  be  conducted 
after  his  decease,  always  bearing  in  mind,  however,  that  the 
primary  object  was  the  appointment  of  ministers  or  preach- 
ers of  the  Methodist  connexioa 

What  took  place  as  to  the  particular  form  of  this  deed  is 
plain,  when  one  comes  to  look  at  the  government  of  the 
society  at  this  period,  and  the  recommendations  made  from 
time  to  time  by  Wealeyt  with  the  assistance  of  the  Conference, 
A  question  which  the  Conference  had  taken  into  consideration 
shortly  before  the  date  of  this  deed,  was  the  subject  of  trust 
deeds  with  regard  to  chapels;  and  accordingly,  in  the  Mi- 
nutes of  1749,  p.  41,  this  question  is  asked — "  What  do  you 
advise  with  regard  to  public  buildings  ?  A,  1st,  Let  none  be 
undertaken  without  the  consent  of  the  assistant  2nd. 
Build,  if  possible,  in  the  form  of  Rotherham  House.  3rd. 
Settle  it  in  the  following  form."  Thereupon  an  indenture 
is  set  out,  which  purports  to  be  an  indenture  conveying  to 
a  certain  number  of  trustees — ^the  niunber  would  not  be 
considered  very  material — '*  upon  special  trust  and  confi- 
dence, and  to  the  intent  that  they,  and  the  survivors  of 
them,  and  the  trustees  for  the  time  being,  ,do  and  shall  per- 
mit John  Wesley,  late  of  LiTicoln  College,  Oxford,  clerk, 
and  such  other  persons  as  he  shall  from  time  to  time  ap- 
point, and  at  all  times  during  his  natural  life,  and  no  other 
persons,  to  have  and  enjoy  the  free  use  and  benefit  of  the 
said  premises."  Then,  that  he  {Wesley),  and  such  persons 
as  he  may  appoint,  shall  "  preach  and  expound  God's  holy 
word."  And,  after  his  decease,  there  is  exactly  a  similar 
trust  with  reference  to  a  gentleman  of  the  name  of  It^iZ/wm 
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Grimahuw,  a  cleigjrman  of  tlie  Church  of  Englaiid,  who 
seems  to  have  taken  great  interest  in  the  afi^drs  of  this  so- 
ciety. "Then  upon  further  trust  and  confidence,"  (that  is, 
after  the  decease  of  the  survivor  of  the  three  parties),  that 
the  trostees  **  or  the  major  part  of  them,  or  the  survivors  of 
them,  aad  the  major  part  of  the  trustees  of  the  said  pre- 
mises for  the  time  being,  shall,  from  time  to  time  and  at 
all  times  for  ever  thereafter,  permit  such  persons  as  shall 
be  appointed  at  the  yearly  Conference  of  the  people  called 
Methodists  in  London,  Bridol,  or  Leeds,  and  no  others,  to 
have  and  enjoy  the  said  premises  for  the  purposes  afore- 
said" Then  there  is  this  proviso,  "  Provided  always,  that 
the  said  persons  preach  no  other  doctrine  than  is  contained 
in  Mr.  Wesley's  Notes  upon  the  New  Testament  and  four 
volumes  of  sermona     Provided  also,  that  they  preach  in 

the  said  house evenings  in  the  week,  and  at  five 

o'clock  on  each  morning  following.  And  upon  fiirther  trust 
and  confidence" — ^which,  upon  the  second  branch  of  this 
case  is  also  important — "  that  as  often  as  any  of  these  trus< 
tees,  or  of  the  trustees  for  the  time  being,  shall  die  or  cease 
to  be  a  member  of  this  society  commonly  called  Methodists, 
the  rest  of  the  trustees,  or  of  the  trustees  for  the  time  being, 
as  soon  as  conveniently  may  be,  shall  and  may  choose  ano* 
ther  trustee  or  trustees,  in  order  to  keep  up  the  number 
of  nine  trustees  for  ever."  This  is  the  rule  laid  down  by 
the  Conference  with  reference  to  any  future  chapel  that 
niay  be  built.  Now  this  particular  chapel  was  then  in  the 
course  of  its  erection.  I  do  not  find  that  this  rule  was  alto- 
gether strictly  and  positively  enforced,  as  far  as  I  can  make 
out,  as  a  sine  qua  non  of  Methoduon  at  this  particular 
epoch  of  1749.  No  doubt  it  was  a  strong  recommendation 
on  the  part  of  this  body  of  what  should  be  done  after  the 
death  of  the  survivor  of  the  Wesleys  and  GHmshaw,  We 
find  in  several  places,  but  more  particularly  in  Wesley's 
own  note  to  the  Conference  in  1766,  a  long  statement  by 
him  of  the  exact  relation  which  he  conceived  to  be  existing 
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1853^  between  him  and  the  Conference ;  and  there  are  subsequent 
letters  of  his  scattered  throughout  the  book,  and  which  aie 
not  necessary  to  be  detailed,  of  this  description:  "lalways  in- 
tended myself  to  act  solely,  with  the  advice  and  not  under 
the  control  of  the  Conference.''  "I  wished  to  accustom 
my  people"  (the  expressions  occur)  "  by  degrees  to  act  under 
the  Conference  after  my  decease."  '*  I  did  not  find  so  much 
difficulty  with  the  preachers,  but  I  alwajrs  anticipated  more 
difficulty  with  the  laity."  In  £act,  Mr.  Wesley  no  doubt 
foresaw,  that  strong  as  his  personal  influence  had  been,  and 
great  as  had  been  the  commanding  power  of  the  vast  talent 
for  administration  which  he  seems  to  have  possessed,  there 
would  come  a  time  when,  firom  that  innate  propensity 
which  appears  to  exist  in  the  people  of  this  country  for 
governing  themselves,  there  would  be  a  difficulty  in  getting 
people  to  submit  to  any  particular  body,  unless  he  had 
taken  care  to  secure  this  object  by  gradual  steps  and  gradual 
measures  during  his  own  lifetime.  He  seems  to  have 
adopted  that  course  in  this  regulatioiL  It  comes  forward 
as  a  distinct  recommendation  of  what  is  to  be  done  as 
to  all  chapels  that  should  be  built  in  futura  I  can- 
not find,  firom  anterior  circumstances,  that  all  the  provi- 
sions so  recommended  had  at  any  time  been  strictly  in- 
sisted upon  as  a  sine  qua  non.  It  is  in  evidence,  that 
there  were  existing  some  deeds,  although  very  few,  giving 
the  trustees  the  power  of  nomination.  There  are  also  seve- 
ral deeds  requiring  trustees  to  be  members  of  the  assoaa- 
tioiL 

Now,  it  is  argued  with  considerable  force  on  the  paxt  of 
the  trustees  who  take  a  dissentient  view  firom  that  of  the  jobt 
jority, — ^it  was  put  strongly  by  Mr.  Cairns, — ^that  when  you 
look  at  this  deed,  and  at  John  Nelson's  letter,  it  is  difSculi 
to  conceive  that  the  form  of  the  deed  recommended  by  the 
Conference  was  not  before  the  parties  who  prepared  the  deed 
of  1751 ;  and  I  certainly,  for  my  part^  acquiesce  in  that 
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▼iew.  I  think  it  almost  impossible  to  conclude  that  they  had  1853. 
not  this  fonn  before  them  at  the  time  the  deed  of  1751  was 
prepared,  because  it  tallies  in  so  many  respects,  although  it 
differs  in  esBential  pointa  There  is  the  appointment  by  this 
deed  otJohn  Wedey,  Charles  Wesley,  and  Orimshaw;  and 
with  this  exception,  that  we  find  the  words  **  no  other  "  omit- 
ted The  circumstance  of  this  small  omission  would  imply 
that  it  was  deliberately  mada  And  then,  further  than  that, 
we  find  the  proirision  which  has  given  rise  to  this  suit^  the 
appointment  vested  in  trustees  after  the  death  of  Orimshaw; 
and  we  find  further,  the  omission  of  the  clause,  that  the 
trustees  must  necessarily  be  members  of  the  association.  I 
cannot  help,  therefore,  coming  to  the  conclusion,  that,  when 
this  deed  was  firamed,  although  the  minister  must  be  such 
as  I  have  described,  and  one  of  the  itinerant,  not  one  of  the 
local  preachers,  yet  the  parties  framing  this  deed  did  not 
intend  to  leave,  after  the  death  of  the  survivor  of  those  three 
parties,  the  nomination  to  the  Ck)nference;  but  that  they 
intended,  if  that  could  be  achieved,  to  transfer  the  appoint- 
ment to  trustees  to  be  nominated  under  this  deed.  The 
main  question  then  will  be,  whether  or  not,  taking  the  whole 
deed  into  consideration,  and  the  circumstances  which  have 
smce  occurred,  such  an  intention  can,  under  the  existing 
state  of  things,  be  carried  into  efiect  The  account  that  Mr. 
Wesley  gave  of  it^  when  the  disputes  afterwards  arose,  which 
I  shall  advert  to  presently,  is  this: — ^that  Ndso^i,  being  an 
ignorant  man,  permitted  the  deed  to  be  framed  in  this  man- 
ner. I  think  it  is  extremely  probable  that  Nelson,  who 
seems  to  have  been  a  man  of  a  deeply  spiritual  mind,  and 
immersed  in  his  spiritual  calling,  did  not  pay  much  atten- 
tion to  these  temporal  mattera  At  the  same  time,  I  must^ 
for  the  reasons  I  stated  in  the  outset^  be  of  opinion,  that 
the  parties  who  raised  the  money  must  be  taken  to  have  se- 
lected this  large  body  of  nineteen  persons,  and  to  have  en- 
t^nisted  them  with  the  legal  estate  and  authority  to  declare 
the  trusts,  though  in  such  a  way,  of  course,  as  to  preserve 
the  paramount  object  of  the  whole  charity. 
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1863.  The  difficulty,  then,  that  arises  is, — ^what  is  to  be  done 

with  reference  to  a  definite  and  precise  declaration  of  trust, 
that  the  trustees  shall  nominate  and  appoint  one  or  more 
fit  person  or  persons  to  preach,  looking  to  the  £aot>  that  the 
person  to  be  appointed  must  be  a  person  itinerating,  and  a 
minister  of  the  circuit,  and  must  therefore  be  a  person  quali- 
fied and  duly  appointed  to  act  as  a  minister  throughout  the 
circuit;  and  the  conclusion  I  have  come  to  is  this,  that  al- 
though, at  the  time  of  this  deed,  the  matter  was  still  a  ques- 
tion in  abeyance,  as  to  how  the  society  would  be  governed 
and  directed  after  Mr.  Wesley's  death,  still,  that  the  para- 
mount intention  was,  that  this  body  should  be  for  ever  as- 
sociated with  Methodism,  so  long  as  it  continued,  and  should 
be  governed  and  directed  by  the  general  constitution  of 
Methodism.  Now,  I  know  that  that  expression,  which  oc- 
curs in  the  information  (a),  was  discussed  a  good  deal  by  the 
SoUcitor-Oeneral  in  his  argument;  and  it  was  contended, 
that  there  was  in  truth  no  such  constitution  of  Methodism 
to  be  taken  in  that  sense,  by  which  there  could  be  a  general 
superintending  control,  but  that  these  local  bodies  had  their 
local  government,  and  were  imimpeded  in  respect  of  that 
local  government  by  any  central  control  Now,  it  is  satis- 
fiactoiy  to  me  to  find,  that  in  the  affidavit  of  the  dissentient 
trustees  themselves,  Mr.  Fawcett  and  others,  they  take  a 
somewhat  different  view  of  this  case.  Perhaps  I  may  say, 
that,  in  some  degree,  the  affidavit  is  inconsistent  with  itself; 
for  they  set  out  with  saying,  that  the  local  preachers  have 
been  the  chief  instruments  in  the  Methodist  connexion  of 
acquiring  and  occupying  the  ground,  and  so  on, — they  speak 
of  the  number  of  local  preachers,  and  of  the  local  govern- 
ment being  entrusted  to  the  local  body;  but  they  speak 
also  of  these  various  societies  and  circuits,  which  is  a  depar- 
ture from  the  system  of  mere  local  government  With  re- 
gard to  the  "  constitution  of  Methodism,"  they  use  the  ex- 

(a)  Supra,  p.  552. 
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pression  to  which  an  objection  is  raised  by  the  Solicitor-  1863. 
General ;  for,  after  stating  the  Articles  of  Pacification  of  1 795, 
they  proceed  to  state  the  Regulations  of  1797,  and,  in  their 
affidavit  (par.  29),  I  find  this  expression — ''The  general 
plan  of  pacification  had  not  the  effect  of  pacifying  the  lay- 
men of  the  said  connexion,  but  the  agitation  and  controversy 
became  exceedingly  vigorous  and  alarming,  until,  in  1797, 
some  of  the  most  influential  laymen  of  the  connexion  met 
at  Leeds,  during  the  sittings  of  the  Conference,  and  a  series 
of  nidations  were  adopted,  and  the  regulations  so  adopted 
in  1797,  and  the  general  plan  of  pacification  before  referred 
to,  have  ever  since  been  acknowledged  as  having  settled  the 
constitution  of  Methodism."  A  phrase  which,  I  think,  is 
correctly  used.  Accordingly,  I  have  something  of  a  fixed 
datum,  and  an  undisputed  point  between  the  two  parties, 
which  is  tins — ^that  the  constitution  of  Methodism  is  now 
fixed  It  is  fixed,  say  the  Defendants,  on  the  basis  of  the 
articles  of  1795  and  1797.  I  feel  myself,  then,  relieved 
from  great  difficulty  with  regard  to  what  is,  and  what  is 
not^  the  constitution  of  Methodism;  and,  having  this  mu- 
tually agreed  upon  having  regard  to  that  constitution 
of  Methodism,  I  have  no  hesitation  in  saying,  that  no 
preacher  could  possibly  be  appointed  by  these  trustees, 
who  would  be  a  local,  isolated  preacher,  forming  the 
chapel  into  a  chapel  of  Independents,  rather  than  a  chapel 
of  Wedeyam  Methodists;  but  that  the  preachers  to  be  ap- 
pointed must  of  necessity  be  preachers  who  are  in  connec- 
tion with  the  general  system,  who  are  parts  and  pajcel  of 
that  diculating  system  which  takes  place  throughout  the 
whole  course  of  Methodism — ^preachers  itinerating  through- 
out the  various  drcuita  Looking  through  the  history  of 
the  society,  I  find  that,  beyond  all  doubt,  there  has  never 
been  any  attempt  whatever  on  the  part  of  any  one  to  ap- 
point or  allocate  this  circulating  or  itinerating  minister,  ex- 
cept on  the  part  of  the  Conference  itseK  That  is  a  pointy 
however,  which  has  been  disputed,  and  has  to  be  in  some 
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degree  sifted,  because  it  is  said  by  the  Defendants,  who 
object  to  this  view  of  the  trusty  that  the  trustees  have  in 
iact  appointed  those  preachers  from  time  to  time,  and  thai 
they  have  appointed  them  at  the  quarterly  meetinga  Now 
the  quarterly  meetings  are  quarterly  meetings  of  the  cir- 
cuit, at  which  are  gathered  together  first  the  preachers  and 
the  assistants.  There  is  some  question  whether  any  other 
parties  have  a  right  to  be  there  tmless  called  there;  but  I  will 
assume  that  the  trustees  of  all  the  chapels  in  the  circuit  and 
liie  leaders  of  every  class  have  a  right  to  be  there.  Gould  I, 
however,  possibly  say  that  an  appointment  made  at  the  quar- 
terly meeting  was  an  appointment  made  by  the  major  part 
of  the  trustees  of  this  particular  chapel,  the  meeting  bmga 
meeting  of  the  preachers  of  the  circuit,  and  of  the  assistant 
and  trustees  of  all  chapels  within  it?  The  trustees  of  this 
chapel  might  be  out- voted  by  persons  who  had  not  the  slight- 
est connexion  with  the  diapel  in  question.  It  would  be  im- 
possible to  consider  an  appointment  made  at  a  quarterly 
meeting  as  an  appointment  made  by  the  trusteea  But  it 
is  quite  clear  to  my  mind,  that  all  that  is  done  at  these 
quarterly  meetings  is  to  make  a  general  recommendatioa 
The  mode  has  been  to  select  a  committee  of  management 
to  meet  the  committee  of  Conference,  who  take  upon  thon- 
selves  the  appointment  of  preachera  I  will  assume  the  re- 
commendation comes  direct  from  the  Quarterly  Meeting  to 
the  Conference,  but  still  it  is  a  recommendation  only;  and  it 
is  in  evidence  on  the  part  of  the  relators,  and  that  is  not 
oontradicted,  that  there  have  been  many  instances  of  the 
Conference  declining  to  accede — ^no  doubt  in  most  cases  they 
would  accede— to  the  recommendation  of  the  quarterly 
meetinga  Further  than  this,  before  briefly  going  over  the 
proceedings  of  Conference  on  this  branch  of  the  subject^  I  have 
to  advert  to  very  strong  circumstances  indicative  of  the  dif- 
ficulty felt  by  the  trustees  of  this  chapd  with  reference  to  this 
points  even  as  early  as  Mr.  Wedey's  own  lifetime,  and  much 
more  so  since  his  decease,  in  the  conduct  they  themsdves  have 
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pursued  First  of  all,  what  do  I  find  with  reference  to  the  1853. 
deedr  This  deed,  whidi  it  was  aigued  was  in  some  sense 
all-sufficient,  is  found  to  be  so  defective  in  the  view  of  the 
parties  themselves,  that  they  think  it  necessary  to  amend  it 
by  deed  in  the  year  1782.  Now,  whatever  observations  I 
have  made  as  to  the  rights  of  the  parties  in  1761  to  declare 
the  trust,  they  certainly  have  no  bearing  whatever  upon  the 
li^t  of  the  parties  in  1782  to  alter  or  vary  the  trusts  so  declar- 
ed I  cannot  conceive,  that  the  parties  in  1782  had  any  right 
to  alter  the  trust  deed  of  1751  in  any  matter  of  importance, 
which  is  in  any  mode  inconsistent  with  the  original  trust 
declared  of  the  charity.  I  qualify  my  observation,  because 
I  bear  in  mind  the  obs^vation  of  the  learned  Lord  Justice 
Knight  Bruce  in  the  case  oi ^e  Attomey^eneral  v.Mur- 
dock  (a),  in  which  he  conceives  it  is  competent  to  a  society 
and  its  office-bearers  and  all  interested  in  the  land  to  make 
alterations  in  the  trust  so  long  as  they  do  not  alter  the  para- 
mount  and  original  trusts  of  the  institution.  Now,  in  this 
deed  of  1782,  it  is  found  that  there  were  evidently  some 
parties  besides  Mr.  TFesIej^  dissatisfied  with  a  mode  of  select- 
ing apreacher,  whidi  would  put  it  in  the  hands  of  the  trus- 
tees of  the  single  society  ciBirstal  to  appoint  the  minister; 
and  accordingly  we  find,  by  the  provisions  of  that  deed,  that 
it  affects  to  vary  the  ultimate  trust,  by  directing  that,  after 
the  death  of  the  survivor  of  the  three  gentlemen  first  named, 
a  person  shall  be  "appointed  to  preach  in  the  said  house  by 
the  trustees  of  the  said  premises  for  the  time  being  and  such 
members  of  the  said  society  as  had  been  class  leaders  for 
three  years  at  least  within  any  of  the  drcumjaoent  villages 
of  BirstoJ,  Qreat  Oomeraaly  Little  Oomeraal,  Bi/rkenahavh 
AdwdUoTiy  Drightrngton^  BaUey,  CarUnghow,  and  Heeh- 
fMmAwicke^  or  the  major  part  of  such  trustees  and  class 
leaden."'  I  am  told  these  are  different  places  within  the 
•BirstoZ  circuity  and  that  appears  firom  the  subsequent  deed, 

(a)  I  De  G.  Mac.  &  G.  86, 114. 
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1863.  in  which,  when  Heckmondhmke  had  ceased  to  be  a  portion 
of  the  circuit,  the  clsuss  leaders  in  that  particular  place  were 
omitted  The  only  observation  I  make  on  this  branch  of 
the  case  is,  that  evidently  the  parties  themselves  were  dis- 
satisfied with  the  arrangement^  and  did  not  think  it  one 
that  would  secure  an  union  with  the  great  body  of  Metho- 
dists; and  they  were  apprehensive,  that,  if  the  trustees  alone 
should  appoint,  it  would  produce,  which  I  believe  would 
have  been  the  result^  a  species  of  independency;  and  there- 
fore it  was  necessary  to  associate  the  class  leaders  of  the  dif- 
ferent members  of  the  society.  So  matters  stood  in  1782, 
when  the  peculiar  position  of  this  deed  of  trust  seems  to 
have  attracted  a  good  deal  of  attention;  and  I  use  this  as 
evidence  to  shew  that  the  parties  themselves  to  the  deed 
were  not  satisfied  with  the  provisions  of  the  original  deed 
But  now,  in  1782,  Mr.  Wesley's  attention  seems  to  have 
been  directed  to  this  matter  by  the  remarkable  case  of  Dews- 
bury,  At  Deivsbury,  the  chapel  having  been  built^  even 
Mr.  Wesley  himself  was  not  armed  with  the  power  to  appoint 
a  minister,  but  the  trustees  had  at  once  appropriated  to  them- 
selves the  power  of  nominating  the  parties  who  were  to 
preach  in  the  chapeL  Mr.  Wesley  described  it  as  filching 
from  him  the  power  of  nomination,  and  observes  that  they  had 
a  power  of  excluding  him  as  well  as  other  parties ;  and  this 
excited  attention  to  the  other  trust  deeds  which  existed 
But,  in  order  not  to  go  through  in  detail  that  with  which 
every  body  in  the  case  must  be  conversant^  it  appears  there 
were  various  and  repeated  inquiries  whether  all  the  deeds 
were  settled  according  to  the  G>nference  plan,  and,  if  not» 
care  was  directed  to  be  taken  to  do  it,  and  persons  were 
sent  down  to  see  that  it  was  done.  Mr.  Wesley,  being  an- 
noyed with  the  Dewsbury  case,  considered  what  course 
should  be  taken;  and  it  appears,  from  his  journals  and  let- 
ters, that  the  only  course  open  to  him  waV  either  a  suit,  or 
the  building  of  a  new  chapel.  One  cannot  be  surprised  at  Mr. 
Wesley,  in  his  position,  not  being  anxious  to  embark  in  litiga- 
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tion  with  reference  to  these  matters  oonceming  the  chapeL  186a 
It  would  have  been  very  detrimental,  no  doubt^  to  the  gene- 
ral character  of  the  society,  that  parties,  instead  of  saying, 
"See  how  these  Christians  love  one  another,''  should  say, 
"See  how  these  Christians  are  disputing  with  each  other." 
In  eveiy  way  it  was  to  be  deprecated,  independently  of  any 
question  as  to  the  probability  or  the  improbability  of  the 
success  of  such  an  applicatioa  Therefore  he  said — **  There 
is  an  altematiye;  I  will  btdld  another  chapel  I  can  build 
another  chapel;  and,  although  rivalry  and  opposition  are 
unpleasant,  yet  that  is  the  course  I  will  take,  if  I  am  obliged 
to  do  it^  with  regard  to  Dewebury;"  and,  as  &r  as  I  can 
collect,  that  seems  to  have  been  the  step  taken  at  Dewsbury, 
At  all  events,  the  Dewsbury  case  was  never  brought  into 
any  course  of  trial  Now,  the  Biratal  case  was  found  to  be 
in  a  similar  position,  in  one  sense,  to  Dewsbury;  but  the 
difficulty  would  not  arise  until  after  his  deatL  This  evi- 
dently gave  much  more  time  for  deliberation  and  reflection, 
and  then  a  singular  course  of  events  took  place.  Mr.  Wesley 
was  at  Birstal  in  1782,  and  they  were  then  contemplating 
a  change.  They  had  to  appoint  new  trustees,  and  it  was 
necessary  to  have  some  deed.  Mr.  Wesley  19bb  performing 
duty  there,  and  they  brought  him  this  new  deed.  He  has 
left  a  narrative  of  what  are  called  the  proceedings  of  Birstal, 
which  exactly  tallies  with  the  letter  which  he  wrote  earlier 
than  that  narrative,  when  the  matter  seems  to  have  been 
fresh  in  his  mind  as  to  what  occurred  with  regard  to  the 
execution  by  him  of  the  deed  of  1782.  That  letter  is  con- 
tained in  the  twelfth  volume  of  his  Correspondence,  and  is 
dated  the  28th  of  May,  1782,  the  date  of  the  deed  itself  be- 
ing the  8th  of  the  same  month, — within  three  weeks :  **  Dear 
Brother,  The  history  of  the  matter  is  this:  When  I  was  at 
Dawgreen,  neax  Birstal,  the  trustees  for  Birstal  House 
brought  me  a  deed,  which  they  read  over,  and  desired  me  to 
sign  We  disputed  upon  it  about  an  hour.  I  then  gave 
them  a  positive  answer,  that  I  would  not  sign  it;  and,  leav- 
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ing  them  abruptly,  went  up  into  my  room.    About  noon  I 
{nreaclied  a^Horbury.    In  the  evening,  I  preached  and  met 
the  society  at  WaJc^idiL    At  nighty  a  little  before  I  went 
to  bed,  the  trustees  came  again,  got  round  and  worried  me 
down.     But  I  think  they  cannot  worry  you.''    I  should  ob- 
serve here,  that  Charles  Wedey  is  made  a  party  to  the 
deed,  but  does  not  execute  it; — "May  you  not  very  pro- 
perly write  to  Mr.  VdUonV    Mr.  VdUon  was,  at  that  time, 
the  assistant  of  the  circuit — **  If  the  trustees  will  settle  the 
Bi/rstal  House  on  the  Methodist  plan,  I  will  sign  their  deed 
with  all  my  heart;  but  if  they  build  a  house  for  a  Presby* 
terian  Meeting-house,  I  will  not,  dare  not^  have  anything 
to  do  with  if'    Then  the  rest  of  the  letter  is  immaterial  to 
the  matter  in  question.    A  farther  letter  has  been  put  in 
evidence, — a  letter  in  Charlea  Wealef/a  handwriting.    It 
may  be  a  draft  of  some  letter  that  was  sent^  or  it  may  never 
have  been  sent    The  only  value  of  it  is,  in  shewing,  as  &r 
as  Charles  Wesley's  views  were  of  any  importance,— and 
they  are  of  some  importance  in  .the  history  of  Methodism, — 
what  his  views  were  of  the  particular  transaction  in  ques- 
tion; and  it  is  also  remarkable  as  shewing  the  extreme 
acuteness  of  Charles  Wesley's  mind,  for  he  certainly  raises 
every  argument  that  has  been  used  at  the  bar  in  favour  of 
rectifying  the  deed     He  had  been  advised  to  write  to  Mr. 
VaUon,  and  it  is  addressed  to  somebody  with  reference  to 
this  subject;  and  he  says — "  The  case  has  not  been  fairly  re- 
presented to  you.     You  have  been  informed,  that,  'about 
thirty-one  years  ago,  a  number  of  poor  Methodiste  purchas- 
ed ground,  and  built  a  preaching-house.'    But  how?    At 
the  instance  of  my  brother,  all  the  Methodists  of  the  neigh- 
bouring societies  contributed  to  the  building;  and  this  in 
confidence  that  it  would  be  settled  on  the  same  plan  as  all 
our  preaching-houses  were.    '  But  the  founders  had  a  right 
to  settle  it  as  they  pleased'    True;  but  the  trustees  were 
not  the  founders,  although  they  lent  a  considerable  sum  of 
money  for  the  completing  of  the  building,  as  many  others 
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have  d(me  in  aU  parts  of  England,  who  yet  never  imagined 
this  gave  them  a  right  to  appoint  the  preachers.  '  Aooord- 
ingly,  they  settled  it' — ^Theyl  I  know  not  who;  certainly 
not  the  original  contributors, — 'on  nineteen  members  of 
the  society/  And  pray  who  could  give  these  nineteen 
sQch  a  privilege  over  the  rest?  It  seems  to  me  here  is  no 
good  foundation.  All  the  society  were  willing  my  brother 
should  name  trustees ;  but  who  besides  had  any  authority  to 
same  them  I  cannot  understand!  But^  be  this  as  it  may/' 
—then  come  the  objections  put  in — ^^'the  founders  did 
not  choose,  that,  after  Mr.  Wede^s  death,  a  body  of  men, 
whom  they  knew  not^  should  appoint  their  preachers,  but 
the  trustee&'  The  founders!  Who  were  they?  The  60 
or  500  subscribers?  These  axe  the  real  founders ;  and  nine- 
tenths  of  these  did  and  do  choose  that  all  the  travelling 
preachers  should  be  appointed,  not  by  the  trustees  of  any 
particular  houses,  but,  after  Mr.  Wealey^s  death,  by  the 
General  Conference,  that  the  Methodists  may  be  one 
body  throughout  the  three  kingdoms."  Then  he  enters 
upon  that  branch  of  the  question  which  is  the  less  import- 
ant on& 


1863. 


I  use  these  letters,  it  must  be  understood,  in  no  way  as 
evidence  contradicting  the  deed.  I  doubt  if  they  can  be  in 
strictness  used  as  evidence  of  the  circumstances  under  which 
Mr.  Wedey  executed  the  deed;  but  I  think  the  letters  are 
of  importance  as  evidence  of  the  general  constitution  of  the 
body  of  Methodista  Upon  that^  I  think,  they  are  evidence ; 
because  John  Wesley  and  Charles  Wesley  may  be  consider- 
ed as  the  founders,  and  John  Wesley  as  the  governor  of  the 
Methodist  body.  It  will  be  found,  in  the  early  part  of  my 
judgment,  that  I  differ  fix)m  Charles  Wesley  on  the  power 
of  the  trustees  to  execute  the  trust  deed,  and  as  to  whether 
they  may  not  be  considered  a  committee  of  founders  for 
the  purpose.  I  differ  from  his  view;  but  I  think  the  use 
of  the  letters  is,  to  shew  that  Mr.  Wesley  himself,  in  speak- 
ing of  Methodism,  always  declares  that  Methodism  does  not 
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1853.  consist  in  having  what  may  be  called  a  Presbyterian  meet- 
ing-house: it  is  one  united  society.  Charles  Wesley  fM\& 
that  very  clearly,  and  it  is,  I  think,  perfectly  consistent 
with  all  the  other  circumstances  of  the  case,  and  strong  oor- 

"*^**'*^'  roborative  evidence  of  what  the  fects  were  as  .to  Methodism, 
when  he  says, — "  They  do  choose  that  all  the  travelling 
preachers  "—clearly  shewing  that,  in  his  view,  travelling 
preachers  alone  were  the  persons  intended  by  this  deed— 
''that  all  the  travelling  preachers  should  be  appointed,  not 
by  the  trustees  of  any  particular  houses,  but  (after  Mr. 
Wesley's  death)  by  the  General  Conference,  that  the  Me- 
thodists may  be  one  body  throughout  the  three  kingdoms." 
There  seems,  therefore,  to  have  been  no  doubt  in  the  mind 
of  anybody,  at  that  time,  that  the  preacher  intended  was  a 
travelling  preacher;  and  there  is  no  doubt  that  aU  the 
founders  intended  that  the  Methodists  should  be  one  body, 
of  which  these  should  be  an  integral  part  It  is  thus  that 
I  would  use  those  two  letters. 

It  is  then  said,  that  Mr.  Wesley  signed  this  deed.    Now, 
Mr.  Wesley  explains,  I  observe,  in  1782,  that  he  had  no 
power  to  alter  the  original  deed.     The  deed  had  been  fram- 
ed in  1751,  upon  a  particular  trust     Mr.  Wesley  himself 
had  no  power  to  alter  this  trust ;  and  the  circumstance  of  his 
having  executed  the  second  deed  really  amounts  to  nothing 
more  than  this,  that  it  might  be  made  matter  of  evidence, 
as  far  as  he  was  concerned,  that  he  had  no  objection  to  the 
particular  course  which  was  adopted;  and  being  used  for 
that  purpose,  and  as  a  matter  of  evidence  only,  I  apprehend 
I  am  entitled  to  look  into  John  Wesley's  letters  as  t»  what 
has  taken  place,  not  as  evidence  of  the  fiwjts  I  have  stated, 
but  to  shew  John  Wesley's  great  opposition  to  the  course 
taken ;  and  certainly  any  use  that  could  be  made  of  this 
deed,  as  being  evidence  of  his  assenting  to  it,  is  entirely 
countervailed  by  that  letter  written  three  weeks  afterwards, 
and  the  statement  he  drew  up,  called  the  statement  of 
Birstal  House.     The   only  proper  use    of  Mr.  Wedey's 
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sanctioD,  wfaidi  the  Defendants  oould  make^  would  be  of  his  1853. 
bviDg  agreed  to  the  deed,  as  representing  the  whole  body 
of  the  Gonferenoey  although  he  was  not  in  the  habit  of  so 
acting  without  their  advioa  I  should  hardly  have  thought 
that  a  deed  of  this  description  would  be  a  deed  in  his  legis- 
lative capadtj;  yet  if  it  could  be  urged  that  he  had,  in  his 
legislative  capacity,  sanctioned  this  particular  form  of  deed  ci 
1782  with  regard  to  the  ultimate  trusts,  I  say  that  at  once 
is  answered  by  shewing  that  he,  totis  viribus,  opposed  it 
within  three  weeks  after  the  transaction  took  place.  The 
case  dBirstal  House  seems  to  have  been  drawn  up  in 

1783.  It  would  be  going  too  much  at  length  to  read  that 
in  extenso;  it  is  sufficient  to  say,  that  he  gives  a  similar  de- 
tail of  the  circumstances;  he  expressed  vehement  opposition 
to  the  course  proposed,  and  drew  up  this  very  case  as  an  ad- 
<lreflB  to  the  general  body  of  Methodists  at  large,  in  the  event 
of  this  course  being  persisted  in,  saying  ''  I  am  determined 
that  there  shall  be  no  contest  after  my  death,  and  we  will 
raise  by  subscription  another  house  in  opposition  to  this 
reiy  house  so  built,"  taking  the  course  that  was  adopted  in 
regard  to  the  Dewdmry  House.  There  the  matter  stands 
as &r as  Mr.  Wedey  is  concerned:  and  the  psrties  opposed 
to  the  relators  are  entitled  to  this  obs^vation,  that  Mr. 
Vedey  was  vehemently  opposed  to  the  deed ;  that  he  went 
down,  and  "found  that  he  took  nothing  but  his  labour  for 
his  paina"  The  trustees  never  gave  way,  and  they  have 
contended,  and  do  contend  up  to  the  present  time,  (they 
are  entitled  to  the  benefit  of  that  observation,)  that  they 
haye  aright  to  exercise  these  privileges,  and  not  to  alter  the 
deed 

After  this  transaction  of  1782,  the  next  important  event 
^  took  plaoe  was  the  foundation  of  the  Conference  in 

1784.  Now,  the  Conference  deed  of  1784  has  no  direct 
heating,  in  the  terms  of  it,  on  the  chapel,  because,  as  has 
•^««i  truly  observed  by  the  counsel  for  the  relators,  the 
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1851        deed  expressly  recites  that  the  object  of  it  was  to  provide 
an  explanation  of  the  term  "  Conference/'  which  had  been 
used  in  several  deeds  with  reference  to  the  appointment  of 
preachers,  wherein  the  power  had  been  reserved  to  the  Con- 
ference after  the  death  of  the  two  Wesleys  and  Mr.  Orim- 
ahaw.    As  this  deed  was  not  settled  on  that  plan,  you  can- 
not construe  the  words  of  this  deed  strictly,  as  bearing  upon 
this  particular  chapeL     On  the  other  hand,  there  is  this  to 
be  observed,  that  by  the  contest  going  forward  on  the  part 
of  Mr.  Wesley,  and  his  insisting  either  that  this  chapel  must 
be  reduced  to  the  state  of  other  chapels,  or  that  he  must 
build  another,  it  is  quite  plain  he  contemplated  the  deed  of 
1784  to  be  the  regulating  deed  of  all  chapels  with  which  he 
would  have  any  connection.    Although  it  is  not  applied 
strictly  to  the  terms  of  the  particular  case,  it  is  a  deed 
strictly  appointing  the  form  of  trust  deeds  in  future;  and  it 
is  also  a  deed  by  which  Mr.  Wesley  may  be  said  to  have 
parted  with  his  sole  controlling  power  and  authority.    He 
there  appoints  one  hundred  persons  to  form  the  Conference. 
It  was  found  subsequently,  that  the  number  was  not  suffi- 
ciently large;  and,  although  they  adhered  to  the  form  in 
substance,  other  persons  were  admitted  to  vote  at  the  Con- 
ference, although  the  actual  members  of  the  Conference 
were  only  one  h\mdred  in  niunber,  being  one  hundred 
senior  membera     That  body  became  the  regulating  body 
with  reference  to  all  matters  of  the  society  within  its  pro- 
per jurisdiction. 

The  contest  seems  to  have  raged  a  little  after  1784  with 
reference  to  Birstal,  for  I  think  the  last  edition  of  the 
Birstal  case  was  in  1788.  Mr.  Wesley,  having  survived 
Mr.  Orimshaw  and  Charles  Wesley,  died  in  1791.  There- 
fore, for  forty  years  after  the  deed  of  1751,  there  was  no 
reason  why  anybody  should  raise  a  litigation  with  refer- 
ence to  this  house,  except  with  a  view  to  have  the  ques- 
tion ultimately  determined,  and  to  avoid  the  litigation  that 
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possibly  might  take  place  after  Mr.  Wesley's  death.  In  1791 
he  dies;  and  then  arises  the  very  difficulty  which  he  had  an- 
ticipated in  his  lifetime,  of  how  far  the  whole  community 
would  submit  to  be  governed  by  the  Conference, — ^the  ques- 
tion tfiat  excited  considerable  anxiety  in  his  own  mind  before  -^  "*V»«^« 
his  death.  He  had  taken  several  steps  to  bring  the  people 
giBdiudly  to  the  mind  of  uniting  themselves  with  the  Con- 
ference; but  the  object  was  not  finally  achieved,  even  by 
the  Conference  deed.  In  1791  the  Conference  met  to- 
gether, and  arranged  for  the  future  government  of  the  so- 
ciety, in  the  first  place,  by  establishing  what  are  called  dis- 
tricts, which  was  one  new  step  taken  on  Wesley's  deatL 
As  I  said  before,  feeling  some  difficulty  as  regarded  their 
number,  they  set  forth  a  letter  of  Wesley's,  written  in  1785 
to  the  Conference,  and  say  ''the  Conference  have  unani- 
monsly  resolved,  that  all  the  preachers  who  are  in  full  con- 
nection with  them,  shall  enjoy  every  privilege  that  the 
members  of  the  Conference  enjoy,  agreeably  to  the  above- 
written  letter  of  our  venerable  deceased  father  in  the  gos- 
pel" And,  although  they  elected  the  100  senior  members 
to  be  members  of  the  Conference,  they  seem  to  have  ad- 
mitted other  members  to  their  debate&  Then,  having 
made  a  declaration  as  to  their  feeling  with  reference  to  Mr. 
Wedey's  death,  they  proceed  thus — ^''What  regulations 
are  necessary  for  the  preservation  of  our  whole  economy, 
as  the  Sev.  Mr.  Wesley  left  it?  A.  Let  the  three  king- 
doms be  divided  into  districts:  ScoUcmd  into  two,  and  /re- 
fwnd  into  six,  as  follow^"'  Then  they  name  the  districts; 
and  the  fourteenth  district  includes  Leeds,  Sheffield,  Wake- 
Hdy  Birstal,  Dewsbury,  and  Otley.  Up  to  this  time  Bir- 
«W  had  remained  in  connection  with  them.  Then  they 
^Ji  "What  directions  are  necessary  concerning  the  man- 
%^ment  of  the  districts?  A.  The  assistant  of  a  circuit  shall 
have  authority  to  summon  the  preachers  of  his  district 
^ho  are  in  full  connection  on  any  critical  case,  which, 
according  to  the  best  of  his  judgment^  merits  such  aD 
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interfef ence.  And  the  said  preachers^  or  as  many  of 
tiiem  as  tan  attend,  shall  assemble  at  the  place  iqppoint- 
ed  by  the  assistant  aforesaid,  and  shall  form  a  commitr 
tee,  for  the  purpose  of  determining  concerning  the  busi- 
ness on  which  they  are  called.  They  shall  choose  a  chair- 
man for  the  occasion;  and  their  decision  shall  be  final  until 
the  meeting  of  the  next  Conference,  when  the  chainnan  of 
the  committee  shall  lay  the  minutes  of  their  proceedings 
before  the  Conference/"  This  resolution  seems  to  hare  been 
the  foundation  of  a  good  deal  of  heart-burning  in  the  com- 
munity at  various  timea  The  question  is,  whether  there 
had  not  been  an  assumption  of  power  in  the  formatioti  of 
these  districts,  and  in  the  calling  together  of  these  diatiict 
associations  by  the  assistant  of  the  circuit 


There  seem  to  have  been  other  quarrels  between  the 
parties,  as  to  a  very  important  question  undoubtedly;  for, 
Upon  that  depended  the  question  of  their  ultimate  sever- 
ance from  the  Church  of  Englcmd,  And  one  cannot  help 
feeling,  as  a  member  of  the  Church  of  Englcmd,  considerar 
ble  regret,  that  so  highly  religious  and  earnest  a  comnra- 
nity  as  that  of  the  Methodists  should,  by  that  step^  have  been 
entirely  separated  from  our  communion.  The  question 
arose  as  to  the  administration  of  the  Lord's  Supper  in  vari- 
ous chapels;  and,  after  considerable  contest^  the  final  re^It 
was,  that  in  every  chapel — ^first,  only  in  such  as  wished  it, 
fbr  there  Were  various  temporising  expedients  adopted— but 
finally,  the  result  was,  that  in  every  chapel  the  administrar 
tion  took  place  trithout  regard  to  whether  it  was  adminis- 
tered by  an  ordained  minister  of  the  Church  of  England  or 
not  This  seems  to  have  given  ride,  on  the  part  of  thc« 
who  were  aware  of  Mr.  Wesley's  desire  to  remain  in  com- 
munion with  the  Church  of  Englamd,  to  a  good  deal  of  op- 
position, tt  sometimes  occasioned  an  exclusion  by  the  tfufr 
tees,  of  persons  of  diflTerent  views  to  themselves  on  this  sub- 
ject, from  their  various  chapels.  The  consequence  ira«>  that 
a  great  discussion  arose  as  to  the  powers  of  Conference,  espe- 
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dally  as  omnected  with  trustees  and  with  chapela  I  will  165a 
here  take  from  the  affidavits  of  Mr.  Fawcett  and  others 
their  own  view  of  this  traoaaction  and  dispute,  and  of  what 
thej  consider  to  be  the  proper  limit  of  the  Conference 
power.  They  speak  of  the  general  assumption  of  ecclesi* 
astical  power,  and  then  proceed: — ^'We  further  say  that 
tKe  following  declaration,  signed  by  the  trustees  ot  the 
dttrity  estate,  was  sent  by  the  trustees  whose  names  ap- 
pear app^kded  thereto,  in  answer  to  an  address  of  the  trus- 
tees of  Mtmcheater,  Salford,  and  Stockport,  to  the  Metho- 
dist sodeties  at  Biratal  and  elsewhere,  viz.  Birstal,  No- 
vember 27th,  1794, — ^We  have  long  seen  with  pain  the 
prooeediogs  of  several  of  ihe  preachers,  who  seem  to  mind 
nothing  q[  causing  divisions  and  contentions  in  the  so- 
cieties, in  order  to  come  at  their  own  end&  What  a  pity 
^  those  who  profess  to  fear  and  love  Qod,  and  to  be 
messengers  of  the  Prince  of  Peace,  should  be  the  first  to 
cause  strife  and  divisions!  We  have  not  yet  forgot  the 
violent  manner  (some  of  these  very  men  who  have  been  so 
Inisy  at  Birstal  lately)  in  which  they  assaulted  the  Birstal 
^nistees  some  years  since,  and  actually  bought  a  piece  of 
ground  at  a  very  great  price,  to  build  an  oppo6iti(»  chapel 
OD,  and  would  have  done  it  had  not  Mr.  Wesley  thought 
Foper  to  put  a  stop  to  it  We  think  it  high  time  for  the 
trustees  throughout  the  kingdom  to  unite,  and,  if  possible, 
to  stop  the  present  proceedings;  and,  if  it  be  thought  ne- 
^^^ssary  to  call  a  general  meeting  of  trustees  at  present,  or 
^  some  future  time,  we  shall  appoint  a  delegate  to  repre- 
^t  the  Mrdal  trustees.  We  likewise  approve  and  adopt 
yoTir  four  resolutiona"  Signed  by  all  the  trustees  then 
present  "And  we  further  say,  that  the  following  is  a  copy 
of  the  four  resolutions  to  which  the  above  memorial  or  de- 
daiaticm  refers/'  and  these  are  very  important  These 
i^aoluticHis  were  adopted,  it  will  be  observed,  by  the  Bir- 
^  trusteea  The  larustees  of  the  Manchester,  Salford,  and 
^^^^dcp<yrt  body  had  issued  an  address,  in  which  they  called 
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1863^  upon  the  trustees  generally  throughout  the  kingdom  to 
co-operate  with  their  views,  with  reference  to  the  transac- 
tions between  themselves  and  the  Conference.  "1st  We 
are  friends  to  ancient  Methodism  and  the  good  old  way, 
which  has  been  so  long  approved  by  the  Lord^to  the  salva- 
tion of  so  many  thousands.  We  are  determined  to  afford 
it  all  the  support  in  our  power,  and  to  suffer  no  innovations, 
without  the  same  being  first  agreed  upon  between  us  and 
the  Conference.  2nd.  We  are  determined  to  do  all  in  our 
power  to  support  those  preachers  who  maintain  the  disci- 
pline of  old  Methodism,  who  act  agreeably  to  the  rules  of 
Conference  and  the  nature  of  oiur  trusts,  and  who  are  pro- 
moters of  peace,  and  not  of  divisions  and  contentions." 
This  is  remarkable;  they  are  going  to  support  those  preach- 
ers ''who  maintain  the  discipline  of  old  Methodism,  who 
act  agreeably  to  the  rules  of  Conference.^'  It  seems  to 
imply  that  the  preachers  are  to  be  governed  by  those  rules, 
although  they  might  take  different  views  of  what  those 
rules  were.  "  3rd.  We  cannot  in  conscience  countenance 
or  support  those  preachers  who  so  glaringly  divide  from 
the  rules  of  Conference,  and  that  to  the  convulsion  and  di- 
vision of  the  societie&  4tlL  That,  as  the  building  of  chapels 
merely  from  a  spirit  of  opposition,  and  without  taking  the 
steps  previously  necessary,  according  to  the  rule  of  Confer- 
ence, is  not  only  bringing  a  charge  upon  the  whole  connec- 
tion, but  also  is  a  lasting  monument  of  disgrace  thereto,  we 
cannot  in  future  admit  those  preachers  into  our  chapels, 
who  thus  continue  to  foment  division  by  preaching  in  such 
chapels."  That  refers  to  a  rule  of  Conference  which  I  have 
not  noticed,  in  which  it  is  said,  no  new  chapel  shall  be  built 
imtil  there  has  been  time  for  deliberation,  and  it  has  been 
brought  before  the  Conference;  and  the  new  chapels  were 
to  be  built  to  meet  cases  where  the  parties  in  possession  of 
chapels  refused  to  act  according  to  the  principles  of  the 
whole  connection.  I  observe,  in  this  very  statement,  then, 
a  professed  adherence  to  all  parts  of  the  system  of  Metho- 
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dism,  but  they  say  that  new  preachers  do  not  adhere  to  the        I86a 

rules  of  Conference  and  old  do»  and  we  shall  give  them  the 

preference    It  was  a  matter  of  contest^  which  was  right  in 

that  view;  bnt  we  have  on  both  sides  an  adhesion  to  the 

niles  of  the  Conference.     Then  we  come  to  the  result  of  all 

this  heart-burning,  whidi  seems  to  be  finally  terminated  by 

the  articles  of  general  pacification,  which  were  come  to  by 

the  Conference  of  1795,  and  which,  coupled  with  those  of 

1797,  we  have  the  Defendants,  Fa/ivcett  and  others,  saying, 

form  now  the  constitution  of  Methodism. 

The  first  set  of  Articles  relate  to  the  Lord's  Supper  ;  no 
question  now  arises  upon  thai  Then  concerning  disci- 
pline— ^^The  appointment  of  the  preachers  shall  remain 
solely  with  the  Ckm&rence,  and  no  trustee  or  nimiber  of 
trustees  shall  expel  or  exclude  from  their  chapel  or  chapels 
any  preacher  so  appointed."'  Now  that^  no  doubt,  agrees 
entirely  with  the  view  I  have  already  come  to,  that  the 
itinerating  preachers  are  invariably  to  be  appointed,  and 
hare  been  always  appointed,  by  the  Conference,  and  they 
are  to  be  so  appointed.  And  again  observe,  they  are  called 
"preachers  for  the  circuit"  By  preacher  or  minister  is 
always  meant  this  itinerating  body.  It  is  said,  in  answer 
to  this,  and  which  standing  alone  would  be  decisive  of  the 
case,  that  the  same  regulations  provided  that  nothing  here 
<ione — certain  addenda  there  were  afterwards — ^that  no- 
thing contained  in  these  rules  should  be  construed  to  vio- 
late the  rights  of  the  trustees  as  expressed  in  their  re« 
Bpective  deed&  That,  no  doubt,  would  have  a  considerable 
Wing  upon  the  question,  how  far  or  not  these  rules,  stand* 
^  alone — ^if  there  were  any  other  mode  of  selecting 
preachers  and  appointing  to  these  chapels — ^would  be  suffi* 
cient  to  exclude  those  trustees  firom  such  mode,  and  I  do 
not  hesitate  to  say,  that  if  there  was  any  method  of  keeping 
^p  these  chapels,  by  the  appointment  of  a  preacher  se« 
lected  by  the  trustees  in  connection  with  what  I  hold  to  be 
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the  dear  and  paramount  object  of  the  charity,  itineraiit 
preachers,  they  would  come  within  that  saying.    But  there 
are  many  other  things  m  the  trust  deeds  to  which  the 
saving  may  apply.    I  conceive  that  the  trusty  with  re£erenoe 
to  the  necessity  of  a  party  bdi^  a  member  of  the  society,  is 
not  necessarily  embodied  in  the  trust  deeds;  and  fuith^, 
that  there  are  several  powers  whidi  are  given  in  various 
trust  deeds  of  the  society, — they  do  not  occur  in  this^  but 
in  later  trust  deeds»  with  reference  to  mc^tgaging,  the  col- 
lection of  the  pew-rents,  and  various  other  dealings  and 
transactions  of  the  society.    They  say,  then,  that  nothing  is 
to  prejudice  the  rights  claimed  by  the  various  trustees  in 
reference  to  such  matters  as  these ;  but  if  it  is  to  be  ooii- 
strued  in  the  way  contended  for,  instead  of  being  articles 
of  pacification,  it  would  leave  the  whole  at  sea^     The  whole 
question  was,  ought  the  trustees  or  not  to  exdude  certain 
preachers,  holding  certain  views  with  reference  to  the  ad- 
ministration of  the  Lord's  Supper?    The  Conference  say, 
"  Our  view  is,  we  must,  as  we  always  have  done,  a^qwint 
itinerating  preachers.    That  being  so,  the  trustees  shall  not 
expel  or  exclude  them  firom  the  chapeL"    Then  there  are 
certain  provisions  in  case  of  immorality  and  erroneous  doc- 
trine, giving  certain  powers  to  the  trustees,  namely,  a  power 
of  bringing  the  case  before  the  Conference,  always  reserving 
the  appointment  of  preachers  to  the  Conference,  and  only 
giving  to  these  parties  the  power  of  suspension  until  the 
meeting  of  the  next  Conferenca     And  then,  fourthly,  there 
is  this  clause,  which,  in  some  degree,  &vour8  the  contaition 
of  the  defendants,  that  "  if  any  trustees  expdl  or  exdude  a 
preacher  by  their  own  separa;te  authority  firom  any  chapel 
in  any  drcuit,  the  chairman  of  the  district  shall  sumnwrn 
the  members  of  the  district  committee,  the  trustees  d  that 
circuit  who  have  not  offended,  and  the  stewards  and  leaders 
of  the  drcuit ;  and  the  members  of  such  assembly  shall 
examine  into  the  evidence  on  both  sides,  and,  if  the  majo- 
rity of  them  determine  that  the  state  of  the  society  in 
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wMch  tike  ezduBiaii  took  pkoe  requires  that  a  new  diapel      ^^^^ 
should  be  built  before  the  meetiiig  of  the  nest  Oonlarenoe, 
e?ei7  proper  step  shall  be  immediately  taken  fcM'  erecting 
sach  chapeL''     One  sees  to  what  thai  is  dixected.    I  have 
read  the  reeolntion,  in  whidi  the  parties  raising  the  qnea* 
tion  before  the  Conference  said  they  adhered  to  the  old 
mode— not  to  let  any  new  diapel  be  built  out  of  a  spirit  of 
o}qx)6itioii,  or  not  aooording  to  the  rule  of  Ckmference,  and 
that  the  Ck>nferenoe  ought  to  have  the  case  brought  before 
them.    Then  these  rules  say,  if  the  preacher  is  expelled^ 
the  district  committee  may  detennine  if  a  new  chapel 
iiodd  be  bmlt^  and  may  immediately  and  before  the  meet- 
ing of  Conference  proceed  to  erect  a  new  chapeL    But  it 
may  be  justly  said,  if  the  trustees  have  no  power  to  expel  a 
preacher,  why  build  a  new  chi4)el,  why  not  assert  your 
right?    I  think  the  answer  to  that  is^  ^This  is  the  course 
Mr.  Wesley  ix>6L"     I  am  not  sure  this  was  not  a  wise 
oouise,  and  would  not  have  been  a  wise  course  now,  instead 
of  raising  this  litigation  and  occasioning  expense  to  the 
aodety.    I  am  not  sure  it  might  not  have  been  a  wise 
course  rather  to  submit  to  that  which  you  are,  no  doubty 
entitled  to  litigate,  and  to  take  the  course  pointed  out  by 
these  Articles  of  Pacification,  that^  if  the  majority  of  the 
trustees — which  has  not  occurred  yet — resolve  to  exclude 
^e  preacher,  you  may  build  a  new  chapel  for  the  purpose 
of  avoiding  all  litigation.     I  think  that  is  a  reasonable  mr 
t'ctpretation  to  be  put  on  the  rule.    It  in  no  way  necessi- 
tates the  interpretation  that  the  trustees  have,  in  any 
^J^tance,  a  power  to  expel  the  members.     Further  than 
^^  I  do  not  know  that  there  is  anything  particular  in 
those  roles,  except  the  rule  I  have  called  attention  to  al- 
^^y,  namely,  &ai  it  shall  not  prejudice  the  right  of  the 
^'^wtees ;  and  you  then  get  to  those  in  1797,  which,  in  con- 
nection with  those  of  1795,  are  stated  on  both  sides  to  ferm 
^e  present  constitution  of  Methodism. 
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1863.  ^^>  ^^  ^^  ^^  ^^  ^f  ^797  with  r^ard  to  this 

matter?  Certain  rules  are  declared  with  reference  to  the 
removal  of  leaders,  stewards,  and  local  preachers,  and  Ihoee 
are  the  important  rtdes  whidi  the  dissentients  to  the  pr&- 
Jmdgmmi,  g^j^^  application  have  in  view  when  they  say  they  are  to  be 
coupled  with  the  rules  of  1795.  There  was  a  great  com- 
plaint of  the  exercise  of  spiritual  influence  in  the  manage- 
ment of  temporal  concerns — ^the  office  of  the  stewards  espe- 
cially— and  in  the  removal  of  leaders  and  local  preachers, 
who  were  more  immediately  under  local  superintendence 
perhaps  than  the  itinerant  preachers,  and  with  r^;ard  to 
those  parties  they  thought  the  central  body  was  usurping 
too  much  influence.  Therefore,  they  resolved  "that  no 
person  shall  be  expelled  for  immorality  until  such  immoral- 
ity be  proved  to  the  satisfaction  of  a  leaders'  meeting."  "  In 
respect  to  the  appointment  and  removal  of  leaders,  stew- 
ards, and  local  preachers,  and  concerning  meetings,"  a  regu- 
lation IB  set  out  which  gives  a  particular  mode  of  trying 
this.  Then  follows,  ''  That  the  minutes  of  the  last  Confer- 
ence, concerning  the  calling  of  meetings  to  consider  of  the 
affikirs  of  the  society  or  connexion  be  explained;  and,  as  we 
are  exceedingly  desirous  of  preserving  the  peace  and  union 
of  the  whole  body,  we  have  agreed  upon  the  foUowing  ex- 
planation, viz. — ^As  the  leaders'  meeting  is  the  proper 
meeting  for  the  society,  and  the  quarterly  meeting  for  the 
circuity  we  think  that  other  formal  meetings  in  general 
would  be  contrary  to  the  Methodist  economy,  and  very  pre- 
judicial in  their  consequencea  But  in  order  to  be  as  tender 
as  possible," — ^they  give  leave  to  summon  special  meetings. 
Then  they  say,  "we  have  selected  all  our  ancient  rules, 
which  were  made  before  the  death  of  our  late  venerable 
fether  in  the  gospel,  the  Rev.  Mr.  Wesley,  which  are  essen- 
tial rules,  or  prudential  at  the  present  time,  and  have  so- 
lenmly  signed  them." 

.  Then  comes  the  7th  rule: — '*  In  respect  to  all  new  rules 
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which  shall  be  made  by  the  Conferenoe,  it  is  determined,  J1863. 
that^  if  at  any  time  the  Conference  see  itneceesaiy  to  make 
any  new  rale  for  the  society  at  large,  and  audi  rtde  ahonld 
be  objected  to  at  the  first  quarterly  meeting  in  any  given 
circuity  aad  if  the  major  part  of  that  meeting,  in  conjunc- 
tion with  the  preachers^  be  of  opinion  that  the  enforcing  of 
such  rule  in  that  circuit  will  be  injurious  to  the  prosperity 
of  that  circuity  it  shall  not  be  enforced  in  opposition  to  the 
judgment  of  such  quarterly  meeting  before  the  second 
Conferenca  But  if  the  rule  be  confirmed  by  the  second 
Conference,  it  shall  be  binding  on  the  whole  connexion. 
Nevertheless,  the  quarterly  meetings  rejecting  a  new  rule 
shall  not^  by  publications,  public  meetings,  or  otherwise, 
make  that  rule  a  cause  of  contention.'' 

After  the  clause  I  have  just  read,  it  seems  to  be  exceed* 
ingly  singular  that  it  should  be  contended,  that  the  Confer- 
ence has  not  a  very  large  power, — ^it  is  not  necessary  for 
me  to  go  beyond  the  particular  case  before  me, — that  the 
Conference  has  not  a  large  power  in  making  rules  and 
regulations  for  controlling  the  society  at  large,  and  at  least 
for  controlling  those  very  persons  who,  firom  the  beginning, 
▼ere  always  subject  to  their  peculiar  action,  and  the  ap- 
pomting  and  placing  of  these  itinerant  preachers  in  their 
Tarious  drcuita  All  patties  agree,  that  these  rules  now 
govern  this  body;  and  I  find  in  this  rule  a  provision,  that 
the  Conference  may  make  new  rules  governing  the  whole 
society  at  large;  but  they  are  not  to  be  put  in  force,  if  ob- 
jected to  at  a  quarterly  meeting,  untU  the  next  meeting  of 
Conference. 

What  I  have  stated  appears  to  me  to  lead  up  to  the  con- 
clusion, which  was  arrived  at^ — I  have  only  been  thus  par- 
ticular in  stating  it^  firom  a  peculiar  bearing  it  has  upon 
this  case, — ^by  much  higher  authority  long  before,  I  mean 
^j  the  Lord  Chancellor  Lyndhurst,  following  in  that  re- 
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spect  the  Vioe-Chancdlor  of  England.  The  Vice-Chan* 
oellor  of  Snglound  states: — "  I  most  consider  it  never  was 
intended  by  the  parties  who  have  continued  to  belong  to 
the  Methodist  society  in  sncoession,  since  the  time  when  it 
had  its  origin,  that  there  should  be  anything  else  but  one 
general  olgect  pnrsaed,  unless  indeed  there  might  be  any 
particular  bye-laws^  or  rules  and  regulations  of  a  local  kind; 
but  that  it  was  the  object  and  intent  of  all  parties  concern- 
ed to  form  one  body^  to  be  governed  by  one  set  of  hiwa. 
Although  it  may  be  perfectly  true,  to  a  certain  extent,  that 
the  persons  appointed  trustees  under  the  deed  of  1781 
might  consider  themselves  called  upon  to  execute  dieir  trust 
with  regard  to  a  certain  then  existing  set  of  laws,  it  appears 
to  me,  that  if,  in  the  progress  of  time,  the  persons  who  were 
trustees  for  the  time  being,  as  successors  to  the  first  trustees 
under  the  deed  of  1781,  received  into  their  chapel  a  person 
appointed  by  the  yearly  Conference  to  preach,  they  must 
take  that  person  into  their  chapel,  and  deal  with  him,  not 
merely  on  what  is  the  general  expressicm  of  the  obligations 
cf  the  trust  deed,  butaccording  to  aU  the  rules  from  time  to 
time  enacted  by  the  C!onference^  which,  it  is  admitted  on  aU 
hands,  has  been  the  su{»reme  legislative  and  executive  body 
since  the  death  of  Mx  Wesley  "(a).  Every  word  of  that  has 
a  dear  and  distinct  applicatian  to  the  present  case.  He  not 
only  holds  the  preachers  to  be  the  legislative  body,  but  he 
says — If  I  find  a  body  of  trustees,  with  certain  defined 
trusts  in  their  deed  as  to  the  mode  of  appointing  and  re- 
gulating the  preacherst  yet  if  after  that  deed  the  general 
body  of  Methodists  have  agreed  that  the  preachers  shall  he 
appointed  or  constituted  in  another  mode,  it  is  the  duty  of 
the  trustees  to  follow  the  regulations  of  the  general  body  of 
Conferenoa  That  observation  appears  to  me  to  conclnde 
the  whole  of  the  case,  with  reference  to  what  must  be  done 
with  regard  to  the  appointment  of  preachers  henceforth  in 
this  particular  oonmiunion. 

(a)  Gkindxod*8  Oompendiiun,  p.  370. 
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Loid  Lyndkunts  on  the  appeal,  agrees  with  that  view,  1863. 
and  treats  the  Conference  as  being  in  that  sense  at  least  the 
goveming  body.  It  is  not  necessary  forme  to  endeavonr  to 
Taise  doubts  or  difficulties  upon  other  parts  of  the  question, 
but  for  the  purpose  of  detennining  who  are  to  be  the  preach*  ««**««• 
ers  in  a  given  chapel:  it  appears  to  me  throughout^  that  it 
was  intended  that  these  should  be  the  itinerant  preachers, 
that  those  preachers  had  been  always  regulated  by  the  Con- 
ference in  Wedtifs  time,  and  that  they  have  been  regulat- 
ed by  the  Conference  ever  since;  and  therefore  those  persons, 
and  those  persons  only,  appointed  by  Conference,  can  be  the 
persons  to  occupy  the  chapels. 

There  are  unquestionably  some  other  strong  circum- 
stances in  &Your  of  this  view.  It  is  said,  I  am  here  asked, 
in  1853,  to  alter  a  deed  of  1751,  made  more  than  a  hundred 
years  ago,  and  that»  too,  after  a  dispute  about  the  same  deed 
in  1782,  and  the  successful  assertion,  as  it  is  said,  by  the 
trustees  of  their  rights,  both  in  1782  and  ever  sinoa  Now, 
it  istrue  that  land  has  been  since  ptcrchased,  (which  I  must 
deal  with  before  making  my  final  decree),  in  1809  and  1812. 
With  regard  to  that  land,  no  trust  was  dedaied  at  all  until 
1835,  and  with  regaid  to  that^  the  trustees  in  1835  appear 
to  have  had  some  communication,  so  fieir  as  I  can  collect^ 
made  to  them  with  reference  to  the  wishes  of  the  Confer- 
ence, that  it  should  be  on  the  Conference  plan.  There  seems 
to  be  some  evidence  of  that,  but  they  persisted  in  retaining 
the  nomination.  It  is  perfectly  true,  that  on  paper  they 
did  80  insist^  and  I  am  not  blaming  them  at  this  moment 
for  following  the  words  of  the  original  deed.  Any  donvey- 
anoer  would  have  told  them — ^You  must  make  your  convey- 
ance exactly  in  the  form  in  which  it  appears  that  it  was 
originally  made.  But  what  have  been  thdr  acts?  Has  it  been 
foimd  practicable^  in  any  way»  to  carry  out  that  scheme  of 
the  trust?  Why,  it  has  been  found  so  impracticable,  that 
eT6r  since  the  death  of  Mr.  Wedey,  now  more  than  sixty 
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186a  yean  sinoe,  AotwithBtanding  all  this  contest^  notwithsiaadiiig 
all  these  views  on  the  part  of  the  trustees  of  what  they 
ought  to  have  done,  which  do  not  appear  to  be  always  the 
view  of  the  majority  of  the  trustees,  inyariably  the  appointr 
**^"'*"^  ments  have  been  made  by  the  Conference,  and  there  has 
not  been  a  single  appointment  according  to  the  trust  deed 
for  sixty  year&  As  far,  therefore,  as  my  view  of  the  im- 
practicability is  required  to  be  borne  out  by  £Act8  as  to  the 
whole  body  at  large,  including  the  trustees  themselves,  I 
think  it  is  distinctly  proved  by  the  &ct,  that  they  have  not 
attempted  to  make  any  appointment^  in  any  other  mode 
than  by  leaving  it  to  the  Conference  to  appoint,  seeing  that 
the  immediate  effect  of  any  other  appointment  must  have 
been  the  withdrawing  of  these  parties  out  of  the  Confa^noe, 
and  therefore  disturbing  the  whole  of  what  I  may  truly  call 
the  Methodist  plan. 

Now  it  is  stated,  and  that  is  the  last  observation  I  have  to 
notice,  on  the  part  of  the  Defendants,*  that  there  is  nothing 
contrary  to  the  Methodist  plan  in  their  possession  of  this 
power;  for  this  reason,  that  this  is  not  a  solitary  chapel,  that 
Dewsbury  was  in  the  same  position,  and  that  Wednedmry 
was  in  the  same  positioner  nearly  so;  and  the  cases  of  chapels 
in  London  and  Newcastle  were  cited ;  more  than  all  (and 
that  certainly  is  the  strongest  instance  that  could  be  pro- 
duced), there  is  the  case  of  the  Ba;Oi  chapel,  mentioned  in 
Mr.  Wesley's  will  In  the  Dewsbury  case,  there  was  no 
appointment  by  the  Conference.  In  the  Wednesbury  case, 
the  people  sent  to  say  they  objected  to  the  Conference 
plan,  because  they  were  afraid  of  having  a  minister  con- 
tinued with  them  too  long ;  and  the  only  result  was,  in 
that  case,  that  the  Conference  agreed  to  limit  the  term  to 
three  years,  or  even  to  two  yeara  I  have  already  dealt 
with  the  Dewsbv/ry  case,  by  saying  I  think  it  fonns 
in  itself  no  very  strong  exception,  it  being  a  matter  in- 
stantiy  protested  against  by   Mr.   Wesley  in  eveiy  pos- 
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able  way.  The  result  was,  that  a  chapel  was  built^  and  the 
Dewabury  cbapel  most  be  taken  to  be  excluded  from  the  pale 
of  Methodism.  But  the  Bath  case  deserves  more  oonsiderar 
tion.  Now,  in  the  BcUh  case  it  appears  that  Mr.  Wedey 
had,  in  some  way  or  other,  acquired  a  power  of  appointing 
a  committee,  who  were  to  select  the  persons  to  preach  at 
that  chapeL  That  would  be,  to  a  certain  extent^  incon- 
sistent with  the  general  plan  of  appointment  by  the  Con- 
ference. It  was  left,  however,  in  the  power  of  Wesley,  if 
he  had  so  wished,  to  hand  it  over  to  the  whole  Confer- 
ence, or  to  appoint — which  in  truth  he  did —  a  committee 
who  should  nominate  the  person  so  to  preach,  And  in  that 
sense  take  it  out  of  the  general  system.  This  was  fotmd  to 
be  80  extremely  inconvenient  and  impracticable,  that  the 
veiy  first  thing  that  was  done  immediately  after  the  death 
of  Mr.  Wedey  was»  that  everybody  so  named  resigned  his 
power  into  the  hands  of  the  Conference.  That  appears  in 
the  Chronological  History  (p.  207):  "We,  the  imder- 
wiitten,  being  appointed  by  the  will  of  the  late  Rev.  John 
Wedey  as  a  committee  to  preach  in,  and  appoint  preachers 
for,  the  new  chapel  in  the  dty-road,  London,  and  also  the 
Methodist  chapel  in  King-street  in  Bath,  do  engage,  that 
we  will  use  all  the  rights  and  privileges  given  us  by  Mr. 
Wedey  in  the  present  instance,  in  entire  subservience  to 
the  Conferenca""  And  to  this  all  the  parties  so  nominated  by 
Mr.  Wedey  signed  their  namea  The  parties  so  named  by 
him,  I  shoidd  observe,  are  every  one  of  them  preachers, 
suid  I  believe  every  one  of  them  are  also  assistants — ^Mr. 
VaUon's  name  is  among  the  rest— called  after  the  death  of 
Mr.  Wesley  a  superintendent  Unquestionably,  though 
this  seems  to  be  in  some  degree  an  exception  from  the 
general  rule,  I  have  no  dear  evidence  of  how  it  originated. 
It  might  well  arise  from  its  being  left  by  will  I  have  no 
evidence  how  this  was.  done.  It  is  stated,  that,  in  *'  the 
^,"  there  is  a  power  of  doing  thia  If  certain  persons 
gave  this  chapel  to  the   Wesleyan  connexion,  providing 
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185a  that  these  conditioDfl  were  complied  with,  it  might  be 
thought  expedient^  in  a  town  of  the  importance  oSBcdhyio 
aooept  a  trust  of  this  description,  and  not  to  reject  it,  al- 
though it  was  inconsistent  with  the  general  rules  of  the 
Conference.  With  regard  ioLondon,  the  case  appears  to  be 
clearly  an  exceptional  casa  London  was  a  kind  of  metro- 
politan district^  which  does  not  seem  to  be  regulated  by  the 
same  role  of  drcnits  and  appointments  as  the  other  geneial 
chapels  throughout  the  country.  With  r^ard  to  Nm- 
ecutte,  I  have  not  been  able  to  find  the  evidence  upon 
which  they  proceeded.  There  is  no  statement  of  the  origin 
of  the  trust,  neith^  do  I  find  any  evidence  of  the  trustees 
having  continually  exercised  this  power  of  appointment^ 
because  it  seems  to  me  perfectly  impossible  to  conceive  any 
mode  in  which  the  appointment  could  have  been  exercised 
consiBtently — and  that  is  the  point  I  have  to  look  to*-with 
the  general  construction  and  arrangement  of  Methodism. 
I  find,  with  reference  to  the  Bath  case,  that  Mr.  We^, 
for  some  reason,  was  willing  to  adopt  that  trust;  but  that 
the  very  first  step  taken  after  Mr.  Weale^s  death  was  to 
bring  it  into  the  general  system.  That  seems,  so  fiir  from 
contravening  the  rule  laid  down  by  the  Vice-Chanoellor  of 
SngUmd,  to  adopt  it  He  held  that  it  is  the  duty  of  the 
trustees,  when  there  is  a  general  recognised  body,  to  follow 
the  rules  laid  down  by  that  body,  and  that  they  should  not 
proceed  according  to  the  mode  which  the  original  trust 
directed.  Thus,  instead  of  being  really  exceptional,  the 
case  is  one  that  proves  the  rule;  for,  although  they  had  a 
duty  thrown  upon  them  by  Mr.  Wesley,  yet  they  thought 
the  best  mode  of  acting  up  to  the  intention  of  Mr.  Wedey 
was  to  throw  the  chapel  into  t)ie  general  systenL  Those 
apparently  exceptional  cases  are  the  only  cases  that  create 
imy  difficulty  in  the  way  of  the  construction  which  I  hare 
throughout  felt  bound,  by  the  whole  confluence  of  authori- 
ties firom  first  to  last^  to  adopt 
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It  hds  been  said,  however,  that  there  are  local  preachers  issa. 
and  supemumeraiy  preachers  who  might  be  appointed.  I 
have  already  given  my  reasons  why  I  oould  not  construe 
''preacher  or  minister  "  to  mean  local  preacher, — it  appears 
to  me,  that,  from  the  very  first  institution  of  the  trusts,  they  «<V"»««- 
were  excluded.  There  was  no  instance  of  a  local  preacher 
occupying  chapels  vested  in  trusteea  All  the  disputes 
that  have  arisen  upon  them  have  always  arisen  in  respect 
of  travelling  preachers,  and  no  question  has  ever  arisen  as 
to  whether  local  preachers  ought  to  be  placed  in  chapels 
or  not  Now,  with  respect  to  supernumerary  preachers,  it 
seems  that  they  are  worn  out  gentlemen,  who  appear  to  have 
deserved  well  at  the  hands  of  the  Conference,  and  who  are 
thought  sufficiently  able  to  perform  occasional  duties,  and 
ought  therefore  to  be  provided  for  out  of  the  funds  of  the 
society.  It  is  idle  to  suppose  that  it  was  the  intention  of 
the  trustees  to  place  people  of  that  character  in  this  chapel ; 
nor  do  I  find  any  instance  of  a  supernumerary  preacher  having 
been  appointed  specially  to  any  particular  chapel,  or  that,  in 
truth,  from  the  beginning  to  the  end,  there  has  been  ever 
any  other  mode  of  appointment  than  that  by  means  of  se- 
iectmg  one  of  the  parties  named  as  ]tin^rating  preachers 
throughout  the  circuit 

The  Solicitor-General  made  one  observation  which  I 
have  not  adverted  to. — He  said,  that  the  trusts  were  to  se- 
cure the  soundness  of  doctrine,  and  that  that  is  all  which  it 
ifi  necessary  to  look  to.  They  were  to  preach  and  expound 
God's  word  in  the  mode  in  which  it  had  hitherto  been  ex- 
pounded. It  is  sufficiently  obvious,  from  the  observations 
that  I  have  made,  that  I  cannot  accede  to  that  view;  in 
truth,  80  far  from  this  being  correct,  the  actual  doctrine 
seems  to  have  been  a  very  secondary  object  of  Mr.  Wesley, 
No  doubt  he  had,  as  others  had  in  the  Church  of  England, 
*  great  tenacity  for  his  own  views  of  what  that  church 
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1863.  should  teach.  He  held  that  he  was  a  member  of  that 
church,  and  did  teach  as  the  church  taught;  and  it  was  not 
his  notion  that  he  was  introducing  a  new  doctrine,  but  that  he 
was  only  enforcing  more  largely  and  vehemently  the  parti- 
cular doctrines  which  he  conceived  to  be  contained  in  the 
articles  of  that  church.  His  whole  history  abounds,  from 
the  beginning  to  the  end,  in  instances  of  his  anxious  desire 
to  keep  himself  in  union,  devoting  himself  only  to  the  church 
as  a  preacher  of  righteousness,  having  a  deep  and  earnest 
sense  of  the  truths  he  was  called  upon  to  preach,  and  feel- 
ing that  those  with  whom  he  was  associated  as  clergymeD 
had  not  a  sufficiently  lively  conception  of  the  awful  truths 
with  which  they  were  dealing;  and  his  object  was  to  select 
and  gather  out  of  the  whole  body  of  the  Church  otlhigland 
such  persons  as  were  really  earnest  in  the  matter  which  he 
had  in  hand,  and  to  associate  those  persons  in  a  body  with- 
in the  church's  pale,  to  be  governed  and  regulated  by  laws 
that  would  secure  their  adherence  to  the  reality  and  vitality 
of  religion,  which  all  in  common  with  himself  professed,  but 
which  they  were  to  exercise  in  a  higher  and  more  perfect 
manner.  In  fact,  the  great  doctrine  of  Mr.  Wesley,  in  one 
respect,  was  to  lead  onwards  to  Christian  perfection.  He 
believed,  that,  in  making  that  selection,  and  even  by  sub- 
dividing and  selecting  again  others  whom  he  engaged  in 
what  he  called  "  the  band,"  he  was  best  achieving  this  ob- 
ject What  he  was  fotmding,  instead  of  being  a  sed^  was 
much  more  analogous  to  what  in  another  church  would  be 
called  an  "  order."  He  conceived  he  was  forming  a  distinct 
order,  which  was  to  be  the  subject  of  distinct  government^ 
but  which  was  always  to  harmonize  with  the  Church  of 
Englamd,  and  the  regulation  and  government  of  the  body 
was  the  uppermost  thing  in  his  mind,  with  reference  to  what 
the  foundation  of  all  these  trusts  was,  and,  even  I  may  say 
in  one  sense,  more  the  object  of  his  anxiety  than  the  forma- 
tion or  inculcation  of  any  peculiar  doctrinal  viewa    It  ^ 
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tnie»  it  is  inserted  in  the  deed,  and  perhaps  it  is  in  some  le*  1853. 
spects  to  be  r^pretted,  that  they  were  not  to  preach  anything 
oontniy  to  his  peculiar  views;  for  the  narrowing  of  the 
largeness  of  Christianity  will  be  found  to  be  produddye  of 
more  evil  than  benefit  Tet,  unquestionably,  those  peculiar 
views  he  considered  to  be  the  genuine  view  of  the  Church  of 
England;  and  I  may  iurther  add,  that  I  do  not  find,  in  any 
history  of  Methodism,  general  or  particular,  that  there  ever 
was,  until  the  ordination  of  ministers,  any  distinct  or  precise 
objection  made  to  them  in  point  of  doctrine,— certainly  no 
proceeding  was  ever  had  against  Mr.  Wesley  on  account  of 
his  doctrines,  as  being  doctrines  which  he  could  not  hold 
consistently  with  his  being  a  member  of  the  Church  otEng- 
kind.  There  may  have  been  persons  who  conceived  that 
he  was  erroneous  in  his  views  of  doctrine;  but  there  had 
been  none  in  his  lifetime  who  held  that  he  was  liable  to  be 
removed  horn  his  office  on  account  of  the  doctrines  that  he 
held;  and  I  fancy  that  a  large  proportion  of  the  opposition 
made  to  him  might,  on  examination,  be  found  not  to  have 
arisen  so  much  firom  his  doctrines,  as  firom  the  pureness  of 
Bfe,  and  the  rigorous  rule  of  conduct  which  he  continually 
enforced,  and  which  the  world  in  general  thought  was  a  slur 
on  their  own  practice. 

Such  being  the  general  scheme,  it  would  be  monstrous,  as 
it  seems  to  me,  looking  at  that  deed,  to  hold  that  doctrine 
^one  was  in  view;  and  that  I  must  not  consider  that  the 
Paramount  object  was  the  continuation  of  a  society  so 
formed  as  I  have  described  it,  in  one  united  body  of 
(^i^ristians,  never  to  be  separated  by  any  accidental  circum- 
stance which  might  take  place  in  the  subsequent  develop- 
ment of  the  scheme.  It  was  not  perfectly  developed,  for  I 
do  not  believe  that  there  was  at  the  time  any  settled  scheme 
w  to  how  these  matters  were  to  be  carried  on,  or  how  the 
Preachers  were  to  be  appointed  after  the  death  of  Mr.  Wesley; 
rb2 
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1863.  but  a  remedy  for  that  defect,  as  it  seems  to  me,  has  been 
fully  obtained  by  the  subsequent  arrangements  of  1795  and 
1797,  now  adopted  and  agreed  upon  by  all ;  and  that  remedy 
consists  in  leaving  to  the  Conference  that  appointment, 
which  by  the  deed  as  it  originally  stood  was  vested  in  trus- 
tees, but  which  it  seems  to  me  the  present  constitution  of 
Methodism  renders  it  impossible  to  carry  into  effect 

The  next  point  to  be  considered  is  with  regard  to  the 
deed  of  1782.  My  course  as  to  the  deed  of  1751  is  this— 
I  hold  that  the  parties  had  a  right  to  make  the  declaration 
of  trust  I  expound  what  I  consider  its  meaning,  and  then 
I  proceed  to  declare,  regard  being  had  to  the  present  state 
of  circumstances,  how  that  may  be  carried  into  effect  With 
r^ard  to  the  deed  of  1782,  it  appears  to  me  that  nothing 
contrary  to  the  provisions  of  the  deed  of  1751,  holding  as  I 
do  that  deed  to  be  a  proper,  and  effective  deed,  can  be  al- 
lowed to  stand;  and  therefore  I  propose  a  declaration,  which 
will  point  to  all  the  different  parts  of  this  deed  which  ap- 
pear to  contravene  the  deed  of  1751.  The  question  as  to 
what  is  to  be  done  with  the  pew-rents  does  not  appear  to 
fall  within  that  category — at  least,  it  may  be  a  question, 
and  upon  any  questions  of  detail  arising  upon  particular 
parts  of  the  suit,  I  shall  be  glad  to  hear  counsel. 

As  regards  the  land  acquired  in  1809  and  1812,  it  stands 
thus: — ^The  land  has  been  bought  by  the  same  association 
— ^the  same  body  of  people  forming  the  society  at  Sir- 
etal;  it  has  been  annexed  to  the  property  in  question,  and 
it  appears  to  me  that  it  must  be  held  upon  the  same  trusts. 
There  was  no  power  in  1835  of  declaring  a  different  trust; 
and,  after  this  land  had  been  bought  by  the  body,  there 
was  no  power  in  any  one  at  the  end  of  that  long  interval  of 
time  to  declare  a  different  species  of  trust  Therefore,  I 
must  hold  that  those  trusts,  as  far  as  they  are  inconsistent 
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with  the  original  trusts,  ougLt  not  to  be  followed     The         1853. 

same  observation  will  apply  to  the  deed  of  1843.     There  in 

a  declaration  in  1843  simultaneously,  that  the  land  is  bought 

by  the  same  body,  and  that  it  was  intended  to  annex  it  to 

the  purposes  declared  in  1782,     I  conceive  the  real  pur-        •^V"*^"- 

poses  to  be  those  that  were  declared  in  1751. 

There  was  then  a  matter  about  the  schools.     It  was  said 
that  it  was  not  competent  to  parties  erecting  a  school,  on  a 
site  where  the  preaching-house  was  to  be  upheld  for  the 
preacher,  to  declare  a  trust  as  to  what  should  be  done  for 
the  school     The  school  was  erected  in  1814,  and  the  trusts  incompetencj 
were  declared  in  1835;  and  unless  the  parties  are  agreed  nfake^^ortL 
about  the  school,  it  might  be  necessary  to  have  some  scheme  5"^^^**?*^* 
directed,  because  it  appears  to  me  the  parties  were  not  com-  atiim  of  cha- 
petent  in  1835  to  declare  the  trusts  of  the  school  built  in  moDy^yean 
1814.    I  have  evidence  before  me  of  the  set  of  rules  and  re-  J^^datk>n  of 
gulations,  and  there  is  evidence  of  the  relators  as  to  what  the  charity, 
was  to  be  done  with  the  school     I  am  not  aware  there  is 
anything  inconsistent  in  those  rules  with  the  declaration  of 
trust    If  so,  it  had  better  be  left  as  it  i&     That  disposes  of 
the  whole  case  as  to  the  property  in  question. 

There  remains  the  question  as  to  the  trustees;  and,  first 
of  all,  whether  any  of  them  should  be  removed.  Although 
the  Conference  plan  in  1749  suggested  that  the  parties 
should  be  removed  if  they  were  no  longer  members  of  the 
connexion,  yet  that  was  not  introduced  into  (and  I  am  of 
opmion  it  was  purposely  omitted  from)  the  trust  deed.  It 
has  not  been  alleged,  that  the  omission  is  inconsistent  with 
the  general  working  of  Methodism ;  on  the  contrary,  there 
is  evidence  in  the  last  affidavit  filed  on  the  part  of  the 
Defendants,  that  there  are,  I  think  at  BirkeiJieaxl,  other 
deeds  in  which  such  clauses  as  these  do  not  exist,  and  in 
which  Mr.  Scott,  the  present  president  of  the  Conference,  has 
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1863.  been  a  party  to  appointing  trustees  who  are  not  themselves 
in  any  way  members  of  the  Methodist  connexion.  I  do 
not  think,  therefore,  that  is  a  ground  for  removing  the  De- 
fendant& 
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Then  it  is  said,  that  some  of  the  Defendants  haye  sepa- 
rated from  the  connexion  and  are  hostile  to  it  That  clearly 
would  not  be  a  ground  for  removing  them  if  they  are  duly 
appointed  trusteea  If  I  were  appointing  a  new  body,  on 
the  groimd  urged  by  Mr.  Little  in  his  argument  that  none  of 
these  trustees  were  duly  appointed,  it  might  be  othowise; 
but  I  must  hold  these  parties  to  be  duly  appointed  The 
point  is  certai];dy  not  clearly  made  by  the  information;  and 
I  should  say,  that,  in  certain  parts  of  it,  it  is  rather  treated 
as  if  it  were  not  intended  to  be  raised.  Some  words  pointing 
to  this  subject  occur  in  different  parts,  but  there  is  noUiing 
raising  the  controversy  so  as  to  call  the  attention  of  these  par- 
ties to  it ;  and  I  cannot  assume  that  all  these  persons  have  been 
unduly  elected,  even  if  elected  in  the  mode  pointed  out  by 
the  deed  of  1782.  I  find  further  this  statement  in  the  in- 
formation:— "The  trustees  named  in  the  deed  of  1751,  and 
the  succeeding  trustees  herein  mentioned,  have  always  in 
law  had,  and  now  have,  the  possession  of  the  trust  proper- 
ties; but  with  their  consent  the  said  society  at  Birdal,  and 
the  preachers  or  ministers,  stewards,  class  leaders,  and  offi- 
cers thereof  have  always  had  and  enjoyed,  and  still  hare 
and  enjoy,  the  actual  occupation  of  the  premises  in  the  man- 
ner herein  stated,  and  in  a  manner  conformable  to  the  in- 
tentions of  the  parties:" — it  may  be  said,  however,  that»  at 
law,  there  is  a  legal  title,  and  that  their  position  is  different 
from  what  it  would  be  as  equitable  trusteea  Anotherpara- 
graph  (67)  is  more  precise, — ^"  There  are  at  present  four 
vacancies  in  the  trusteeship," — that  is  treating  the  whole 
body  as  a  duly  appointed  body.  I  should  not  think  of  con- 
cluding the  relators  by  this,  if  the  matter  had  been  clearly 
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and  distinGtIy  raised  on  the  other  paragraphs ;  but  really        1863. 

the  whde  scheme  and  scope  of  the  information  seems  to  me 

to  treat  this  body  as  being  trustees,  and  to  ask  that  they 

may  be  removed  from  being  trustees,  on  the  ground  of  their         T~^ 

being  improper  persons.     I  do  not  think  I  have  power  to 

lemove  them  on  this  account,  holding  them  as  I  do  to  be  A  roMon  for 

1  1         1      •#•  Y  ^       A  T    Dot  Appointing 

tjustees;  although,  if  I  were  appomung  new  trustees,   1  a  person  to  be 

should  have  little  difficulty  in  saying  I  would  not  appoint  qo^^JJ^'  ™*^ 
those  gentlemen,  considering  the  position  they  how  hold,  as  I  ground  to  re- 
have  no  doubt  some  of  them  have  joined  congregations  op-  airsadj  ap- 
posed to  the  view  of  the  present  trusteea  ^°"^ 

Then  comes  a  question  that  has  occasioned  some  diffi- 
culty— ^What  is  to  be  done  with  regard  to  these  gentlemen, 
and  with  regard  to  their  costs  which  have  been  incurred  in 
the  course  of  this  litigation?  Unquestionably,  it  seems  to 
me  to  be  a  very  imfortunate  thing  that  this  litigation  should 
have  been  thought  necessary  at  the  present  moment  I 
entirely  concur,  in  the  first  instance,  with  the  observa- 
tion with  which  Lord  Lyndhurst  prefaces  his  judgment  in 
Dr.  Warreri8  case,  where  he  says,  "  I  trust  I  may  be  per- 
mitted to  express  my  regret^  that,  in  a  society  so  consti- 
tnted,  for  such  objects,  with  such  motives,  and  with  such 
feelings,  dissensions  of  this  description  should  have  been 
introduced ;  and  I  must  suggest  whether  it  would  not  be 
advisable  to  make  some  endeavour,  for  the  interests  of  the 
^ety,  by  some  attempt  towards  accommodation,  to  put  an 
end  to  those  dissensions  which  have  given  rise  to  the  pre- 
sent proceedings  **  {a).  In  every  word  of  that  I  entirely 
concur.  In  the  present  instance,  it  is  very  remarkable 
Uiat  the  trustees  are  ten  in  number  against  five,  and  that 
for  sixty  years  the  nomination  has  gone  on  exactly  in 
the  way  the  relators  wish.     I  really  do  not  understand, 

(a)  Grindrod's  Compendium,  p.  394. 
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ie5a  ^  except  that  it  has  arisen  from  the  existbg  contest  in  the 
Methodist  body  with  what  is  called  the  Befoiming  Me- 
thodists,— I  really  cannot  see — ^what  necessity  there  was  for 
coming  to  the  Court  at  the  present  moment  to  aid  these 
ten  tnisteea  They  might  clearly,  by  electing  new  trustees 
under  the  trust  deed,  have  increased  their  majority  by  fill- 
ing up  the  vacancies^  so  as  to  make  themselves  fourteen  out 
of  nineteen*  I  say  I  cannot  see  what  necessity  there  was 
for  making  this  application  to  the  Court»  and  I  am  obliged 
to  ask,  on  the  question  of  the  costs — ^Have  the  Defendants 
occasioned  the  litigation?  I  cannot  find  that  they  have. 
It  would  appear  that  they  have  rather  been  dragged  into  the 
litigation  than  in  any  way  occasioned  it  For  sixty  years  there 
has  been  no  attempt  to  appoint  There  has  been  a  strenu- 
ous refusal  to  execute  any  other  trust  deed ;  but  I  cannot 
hold  that  is  a  breach  of  trust  in  a  trustee.  Finding  that  a 
trust  exists  in  the  deed,  without  any  declaration  by  this 
Court  of  the  necessity  of  making  an  alteration  in  it,  I  can- 
not blame  a  trustee  for  taking  care  to  have  his  conveyance 
made  to  him  in  that  usual  form. 

[Mr.  Little,  on  behalf  of  the  relators,  referred  to  that  part 
of  the  information  which  set  forth  the  resolution  come  to 
for  the  building  of  the  chapel  in  1835,  that  it  should  be 
settled  according  to  the  Conference  plan;  and  observed,  that 
the  relators  considered  the  trustees  were  so  iavourable  to 
the  information,  that  there  was  a  pledge  on  the  part  of  the 
trustees  to  promote,  with  the  sanction  of  the  society,  the  set- 
tlement of  the  chapel  on  the  Conference  plan ;  that  the  trus- 
tees on  the  opposite  side  were  parties  to  the  resolution;  and 
that  the  relators  conceived,  when  they  made  them  parties  to 
the  information,  that  they  were  acting  in  good  faith,  and  per- 
forming the  obligation  binding  on  both  parties;  that  the  in- 
formation was  not  framed  in  a  hostile  spirit  to  them,  but  was 
framed  simply  to  carry  out  the  arrangement.    And  therefore, 
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that  the  meetingB  of  the  trustees  in  which  the  disoentieiits  had 
claimed  a  right  to  exclude  Conference  ministers  had  not 
been  brought  forward  by  the  information.] 

Vice-chancellor. — I  am  glad  that  Mr.  Little  has  call- 
ed my  attention  to  those  circumstances,  for  it  certainly 
removes  the  impression  that  I  was  under,  of  there  hav- 
ing been  a  oeitain  degree  of  haste  in  these  parties,  who 
have  at  this  moment  everything  in  their  own  hands  and 
the  power  of  further  strengthening  themselves,  in  apply- 
ing to  this  Cowrt  However,  it  appears,  that  the  ques- 
tion was  likely  to  be  raised,  that  the  five  dissentient  trus- 
tees evinced  their  intention  to  raise  it  as  far  as  (being  in  a 
mmority)  they  could  have  an  opportunity  of  raising  it 
That  was  their  view,  and  so  hi,  in  a  certain  sense,  this  in- 
formation would  be  necessary.  But  still  I  have  to  con- 
sider the  question,  whether  or  not,  in  truth,  I  can  visit  the 
trustees  with  costs,  for  it  really  comes  to  that,  for  insisting 
upon  the  trusts  of  a  deed  being  literally  carried  into  effect^ 
to  which  trust  they  have  succeeded  in  regular  rotation.  It 
would  be  extremely  hard  to  say  that  they  have  not  a  right 
to  raise  that  question.  I  confess  I  do  not  affect  to  have 
any  doubt  in  my  own  mind.  I  do  not  intend  to  weaken 
anything  that  I  have  said,  by  throwing  out  any  suggestion, 
that  there  is  a  doubt  on  my  mind  upon  the  true  con- 
struction of  this  deed,  and  on  that  which  ought  to  be  the  fu- 
ture mode  of  arranging  the  affidrs  of  the  charity;  but  it 
is  a  different  thing,  after  having  had  the  benefit  of  hearing 
the  question  fully  argued  by  counsel  on  both  sides,  and  alL 
the  materials  placed  before  me  for  arriving  at  that  conclu- 
sion, to  say^that  I  can  visit  with  or  even  deprive  of  costs, 
gentlemen  who  come  here  and  rest  upon  the  literal  con- 
struction of  the  deed, — who  say  '  the  whole  thing  can  be 
effected  by  the  deed  by  which  we  are  regulated;  and  we 
come  here  with  the  impression  that  we  are  able  so  t^  do. 
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1863.  and  that  we  have  a  right  to  have  it  so  coufitnied'  No 
doubt  there  are  or  may  be  other  motives  and  other  views 
in  operation  in  the  minds  of  these  gentlemen;  but  I  think 
I  should  act  very  wrong  if  I  were  to  allow  myself  to  be 
Judgmeni,  influenced,  on  a  question  of  costs,  by  the  motives  which  in- 
duced these  parties  to  stand  on  their  strict  legal  righta  I 
cannot  help  thinking,  that  any  person  appointed  to  the 
situation  of  trustee  must  have  a  right  to  say,  "  I  stand 
upon  the  literal  construction  of  the  deed;  I  am  argumg 
upon  that  literal  construction;''  and  more  especially  in 
this  case,  as  it  is  not  a  construction  set  up  for  the  first 
time; — ^it  is  a  construction  that  has  been  set  up  and 
insisted  upon  by  some  of  their  predecessors  from  1782 
down  to  1885,  when  they  were  appointed.  There  have 
always  been  persons  who  entertained  these  views,  even  be- 
fore these  unfortunate  reform  disputes  had  arisea  Even 
in  the  time  of  Wesley  himself,  and  in  the  presence  of  their 
great  founder,  there  were  persons  who  maintained  that 
this  was  the  right  construction ;  and,  looking  to  what  is  the 
literal  effect  of  the  deed,  it  is  difficult  for  me  to  say,  they 
have  not  a  right  to  have  it  sifted  and  argued.  The  conse- 
quence, no  doubt,  is  most  unfortunate  to  the  particular 
charity.  I  am  afraid,  if  I  give  them  their  costs»  they  must 
have  their  full  costs  of  trustees  as  between  solicitor  and 
client,  and  it  will  so  far  diminish  the  funds  of  this  society, — 
a  consequence  that  Mr.  Wesley  probably,  as  well  for  Chris- 
tian peace  as  for  other  reasons,  was  desirous  to  avoid,  when 
he  thought  the  building  of  another  chapel  might  be  the 
preferable  cour^  to  adopt 
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The  cause  was  spoken  to  on  the  Minutes;  and,  after  a 
diflcussxon  on  the  form  of  the  order,  it  was  ultimately  set- 
tled as  follows: — 

I.  It  appearing  to  the  Court,  that,  at  the  date  of  the  indenture  of  ' 

the  3rd  day  of  December,  1751,  in  the  information  filed  in  this  cause  Dwrtt. 
DM&tiooed,  the  building  called  ^'The  New  Meeting  House  **  therein 
mentioned,  situate  at  BirgUd  in  the  county  of  Yark^  was  erected  by 
and  for  the  use  of  the  society  originally  formed  under  the  ministry 
ef  John  Ndmm  in  the  said  information  mentioned ;  and  that,  at  the 
date  of  the  said  indenture,  such  society  had  been  united  to  and  form- 
ed part  of  a  larger  association  organised  by  the  Bev.  John  Wealey, 
lod  by  him  styled  **  The  people  called  Methodists  f*  and  that  such 
luiger  association  consisted  of  societies,  several  of  which  were  rs- 
^leetirely  united  together  in  circuits;  and  that,  for  each  of  such  cir- 
oiita,  travelling  preachers  were  from  time  to  time  appointed  to 
miiuBter  in  the  chapels  of  the  circuit  by  the  said  John  Wesley,  with 
the  advice  of  certain  preachers  called  together  by  him  to  a  yearly 
Conference,  one  of  which  preachers  was  styled  ''The  AssiBtant,"  and 
waa  appointed  to  take  charge  of  the  societies  in  the  circuit  and  of 
the  other  preachers  therein,  and  that  such  travelling  preachers  alone 
performed  the  regular  ministrations  and  services  in  the  several 
chapels  of  the  circuit;  and  it  further  appearing,  that,  at  the  date  of 
the  said  indenture,  the  said  society  at  Bintcd  was  united  with  seve- 
ni  other  societies  in  a  circuit  called  the  Birstal  circuit.  2.  This 
Court  doth  declare,  that  the  said  meeting-house  or  chapel  and  pre- 
nuses  in  the  said  indenture  mentioned,  were  intended  and  ought  at 
^  times  to  be  used,  occupied,  and  enjoyed  as  a  place  of  religious 
worship  for  the  said  society  at  Birstal  of ''the  said  people  called 
Methodists,"  and  for  such  other  services  and  meetings  as  may  be 
duly  held  therein,  in  accordance  with  the  rules  and  regulations  of 
the  said  people  called  Methodists.  3.  And  doth  declare,  that,  ac- 
cording to  the  true  intent  and  meaning  of  the  said  indenture,  the 
preacher  or  minister  therein  referred  to  and  directed  to  be  appoint- 
ed as  therein  mentioned,  was  intended  to  be  and  ought  at  all  times 
to  be  one  of  the  preachers  of  the  circuit  of  which  the  said  society  at 
^rttal  may  form  part  4.  And  it  further  appearing  to  the  Court, 
that  the  said  circuit  preachers,  and  in  particular  those  of  the  Birstal 
^^it^  were,  at  and  before  the  date  of  the  said  indenture  and  at  all 
^es  thereafter  during  the  lifetime  of  the  said  John  Wesley f  appoint- 
^  either  by  the  said  John  Wesley  with  the  advice  of  the  said  Con- 
ference, or  by  the  said  Conference  presided  over  by  the  said  John 
^^dey;  and  that  during  the  lifetime  of  the  said^oAn  Wesley  the  mem- 
^TB  of  such  Conference  were  defined,  and  the  mode  of  continuing 
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1853.         the  same  regulated  by  a  certain  deed-poll,  dated  the  28th  day  of 
February,  1784;  and  that,  since  the  death  of  the  said  Jokn  WesUy, 
the  appointment  of  all  the  circuit  preachers,  and  in  particular  of  the 
preachers  in  the  said  Bintal  circuit  has  been  made,  and  that,  accord- 
£~^         ^^8  ^  ^^®  ^^  '^^  regulations  of  "  the  said  people  called  Metho- 
dists,** such  appointment  ought  to  be  made  by  the  said  Conference 
only.    6.  This  Court  doth  declare,  that  the  trusts  contained  in  the 
said  indenture,  with  reference  to  the  appointment  of  a  preacher  in 
the  said  chapel,  after  the  decease  of  the  survivor  of  John  Wedeify 
Charles  IVesley,  and  William  GrinuhaWy  therein  mentioned,  by  the 
migor  part  of  the  trustees  for  the  time  being  of  the  said  iudentare* 
cannot  be  carried  into  effect  consistently  with  the  due  appointment 
of  such  preacher  or  minister  as  by  the  said  indenture  was  intended 
to  be  provided  for  the  said  chapel ;  and  that  the  said  trust  premises 
ought  at  all  times  to  be  held  by  the  trustees  for  the  time  being,  act- 
ing under  the  said  indenture,  upon  trust  to  permit  and  suffer  each 
persons,  being  preachers  or  ministers  of  the  BirtUd  circuit,  or  of  the 
circuit  of  which  the  said  society  at  Bintal  may  for  the  time  being 
form  part,  as  shall  from  time  to  time  be  duly  appointed  by  the  said 
Conference  for  that  purpose,  to  have  and  enjoy  the  free  use  and  be- 
nefit of  the  said  trust  premises  in  accordance  with  the  trusts  hereby 
declared ;  and  also  to  permit  such  services  and  meetings  to  be  per- 
formed and  held  therein,  and  by  such  person  or  persons,  and  in  such 
manner  as  shall  be  in  accordance  with  the  rules  and  regulations  of 
''  the  said  people  called  Methodists/*    6.  And  doth  declare,  that  the 
indenture  of  the  8th  day  of  May,  1782,  in  the  said  information  men- 
tioned, so  far  as  it  purports  in  any  way  to  vary  the  trusts  in  the  said 
indenture  of  the  3rd  day  of  December,  1751,  contained,  with  refer- 
ence to  the  nomination  and  appointment  of  trustees  under  such  in- 
denture, or  with  reference  to  the  nomination  and  appointment  of  a 
minister  or  preacher,  and  so  far  as  it  purports  to  confer  on  the  per- 
sons therein  named  or  described  the  power  of  removing  or  suspend- 
ing any  preacher  or  minister,  or  otherwise  to  subject  the  premiMS 
therein  comprised  to  any  trusts  which  are  inconsistent  with  the 
rules  and  regulations  of  the  said  people  called  Methodists,  is  void 
and  of  no  effect    7.  And  doth  declare,  that  the  hereditaments  which 
are  comprised  in  and  conveyed  by  the  several  indentures  of  the  4th 
and  5th  days  of  December,  1809,  and  the  llth  and  12th  days  of  Au- 
gust, 1812,  in  the  said  information  mentioned,  and  whereof  no  trusta 
were  declared  at  the  date  of  the  said  conveyances  respectively,  and 
also  the  hereditaments  oompiised  in  and  conveyed  by  the  indenture 
of  the  25th  day  of  April,  1843,  in  the  said  information  mentioned^ 
having  been  respectively  purchased  by  or  for  the  benefit  of  the  aud 
society  at  Biratal^  and  annexed  to  the  said  premises  comprised  in  the 
said  indenture  of  the  3rd  day  of  December,  1751,  became  subject  to 
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the  same  tnuta  as  are  declared  of  the  said  premises  comprised  in         1853. 
the  Slid  last^meniioned  indenture.     8.  And  doth  declare,  that  the 
indenture  of  the  8th  day  of  September,  1835,  and  the  indenture  of 
the  25th  day  of  April,  1843,  respectively,  so  far  as  they  purport  to 
declare  any  trusts  of  the  property  conyeyed  by  the  said  indenture  of 
the  3rd  day  of  December,  1751,  the  4th  and  6th  days  of  December, 
1809,  the  11th  and  12th  days  of  August,  1812,  and  the  25th  day  of 
April,  1843,  or  any  of  them,  inconsistent  with  the  trusts  of  the  said 
indenture  of  the  3rd  day  of  December,  1751,  or  inconsistent  with  the 
mlea  and  regulations  of  the  said  people  called  Methodists,  are  re- 
spectiyely  Toid  and  of  no  effect     9.  And  it  appearing  to  the  Court, 
that  8.  BeatMunU,  B.  BenOey^  J.  BekoUfidd,  W,  Dewhir$t,  and  W. 
Mardandf  fiye  of  the  trustees  of  the  said  several  trust  premises, 
and  who  were  respectiyely  appointed  as  in  the  said  information 
mentioned  respectively,  died  before  the  institution  of  this  suit;  and 
tliat  the  late  Defendants  T.  Peanon  the  younger,  J.  Adanuon^  and 
B.  Wood^  three  other  of  the  said  trustees,  have  respectively  died 
since  the  institution  of  this  suit ;  and  that  the  Defendants  O.  Flam 
and  A.  Live$ey,  two  other  of  the  said  trustees,  have  removed  their  re- 
spective places  of  abode  or  residence  for  the  space  of  twelve  miles 
and  more  firom  the  tnuit  premises : — ^This  Court  doth  appoint  W. 
Priadey,  of  Birttal  aforesaid,  mill-owner;  T.  Beaumont,  oi  Birttal 
aforesaid,  blanket  manu&cturer  (one  of  the  relators  in  this  suit) ; 
J.  MiddUhrook,  of  Birttal  aforesud,  draper  (the  other  relator  in  this 
suit) ;  W,  Spurr,  of  Bintal  aforesaid,  ironfounder ;  W.  Peanon  the 
yonnger,  of  Birttal  aforesaid,  ironfoimder ;  W,  Nd»on,  of  BatUy,  in 
the  county  of  York,  stonemason ;  R.  D.  KeigMey,  of  BatUy  aforesaid, 
snrgeon;  J.  Thornton^  of  Bailey  aforesaid,  grocer;  G.  Hint,  of  Oo- 
nenal,  in  the  parish  of  Birttal  aforesaid,  tailor ;  /.  CUmgk,  of  Bir- 
kinthaw,  in  the  parish  of  Birttal  aforesaid,  woolstapler;    and  J. 
Oddy,  of  Wettgaie  Hill,  near  Birttal  aforesaid,  woolstapler,  to  be 
new  trustees  of  the  said  several  trust  premises  comprised  in  the 
several  before-mentioned  indentures  respectively,  in   the  several 
places  of  the  said  8.  Beaumont,  B.  Bentley,  J.  Schol^idd,  W,  Dewhirtt, 
W.  Mardand,   and  of  the  said  late  Defendants   T.  Pearton  the 
younger,  J.  Adamton,  and  B,  Wood,  and  of  the  said  Defendants  O. 
Elam  and  A.  Livetey  respectively.    And  it  is  ordered,  that  all  and 
singular  the  trust  premises  comprised  in  the  said  several  hereinbe- 
fore-mentioned indentures,  pursuant  to  the  Trustee  Act  passed  in 
the  13  &  14  Vict.  1850,  do  vest  in  the  Defendants  J,  Clapham,  J. 
Nuttty,  J.  FawceU,  C.  Lee,  W.  Pearton,  D,  Hopkinton,  B,  Sandt,  J, 
Farrar,  W.  BurreU,  W.  Priettley,  T.  Beaumont,  J,  Middlebrook,  Tf  • 
Spwrr,  W,  Ndton,  £L  D,  KeigMey,  J.  Thornton,  G,  Hirtt,  L  Clough, 
and  J,  Oddy,  their  heirs  and  assigns,  upon  the  trusts  and  for  the 
intents  and  purposes  herein  mentioned  or  referred  to  of  and  con- 


Jj€CTt€m 


620  CASES  IN  CHANCERY. 

1863.  oerning  the  same.  10.  And  it  is  ordered,  that  it  be  raferred  to  the 
proper  Taxing  Master  of  this  Court  to  tax  all  partaee  their  ooets  of 
this  salt  as  between  solicitor  and  client  And  it  is  ordered,  tbat 
sneh  costs,  when  taxed,  be  raised  by  the  said  trustees  by  mortgage 
of  the  trust  premises.  And  it  is  ordered,  that  the  sum  so  to  be 
raised  be  applied  in  payment  and  satisfaction  of  the  said  costs  as 
taxed.  But  this  direction  is  to  be  without  prejudice  to  any  applica- 
tion that  may  be  made  by  the  Defendants,  the  tmatees,  or  any  of 
them,  before  the  last  day  of  Hilary  Term,  1854,  in  respect  of  pay- 
ment of  the  1800^.  in  the  information  mentioned,  or  any  other  sun 
clumed  to  be  due  to  them  or  any  of  them  by  way  of  charge  on  the 
said  premises.  11.  And  any  of  the  parties  are  to  be  at  liberty  to 
apply  to  this  Court  as  there  shall  be  occasion. 


The  following  is  the  material  part  of  the  letter  of  John  Ndton  re- 
ferred to  in  the  judgment  of  the  Yice-Chancellor,  ante,  p.  577 :— 

"  DcAR  Father  in  the  Lord, — ULj  most  earnest  prayers  (with  my 
best  love)  for  you  and  your  brother  are,  that  Qod  may  prosper  his 
work  in  your  hands  more  and  more.  [He  then  describes  the  death 
of  some  persons,  probably  members  of  the  society  at  Bintal.]  The 
stewards  and  trustees  of  the  chapel  we  are  building,  and  which  is 
now  slated,  desire  you  to  give  them  advice  how  the  writings  must 
be  made,  which  are  to  convey  the  power  into  the  hands  of  seven 
men,  to  be  as  trustees,  and  for  what  use  the  house  and  ground  are 
to  be  employed:  and,  as  it  is  intended  for  pious  uses,  whether  it 
must  not  be  enrolled  in  Chancery.  They  desire  you  to  send  a  oopj 
of  the  deeds  of  some  of  the  houses  you  have  been  concerned  in  as 
soon  as  possible,  for  all  is  in  the  hands  of  one  man,  and  if  he  shoalJ 
die  it  would  cause  great  confusion  before  things  could  be  properlj 
settled.  We  all  desire  an  interest  in  your  prayers,  and  your  advice 
in  this  particular.  Qod  hath  opened  the  hearts  of  the  people  beyond 
expectation,  and  we  trust  he  will  send  help  from  some  quarter,  that 
we  may  finish  what  we  have  begun  in  his  name.  I  am  employed  in 
hewing  stone  in  the  daytime,  and  at  night  calling  sinners  to  the  blood 
of  Jesus.  My  wife  joins  in  love  with  me  to  you  and  your  brother, 
and  aU  the  church  of  God  in  that  place. 

"  We  think  you  are  long  in  coming  to  see  us.    May  Qod  hasten 
you  hither. 

*'  I  am  your  unworthy  Son  in  the  Qospel, 

"  Birttal,  Yorkshire,  Aug.  29,  1750.  "  John  Nemon  ■ 
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LUMLEY  v.  ROBBINS.  ^^^^  ^^^^ 


ENERAL  Sir  William  Lvmley,  by  his  will,  dated  the  The  testator 

bequeathed 
1 1th  of  July,  1843,  after  directing  the  payment  of  his  debts,  5000^  to  his 

and  bequeathing  to  his  wife  4?000i.,  stated  to  be  invested  in  ]l<i  a^'her 

catain  debentures,  proceeded  as  follows: — "I  direct  my  ^^^'^^J^ 

executors  to  stand  possessed  of  the  sum  of  5000{.,  at  present  lutely,  but  if 
t  1  ^  r        1        «  ^^^  nephew 

lent  on  mortgage  to  the  executors  or  trustees  of  my  late  bro-  tbould  die  in 
ther  John  Earl  of  Scarborough,  or,  in  case  the  said  sum  J^*  J^^hwf 
should  be  paid  during  my  life,  then  I  direct  my  executors  ^?  directed 

*^  ^  '  ,  .  hiaexecutoii 

to  stand  possessed  of  a  sum  of  oOOOe.,  upon  trust  to  mvest  to  diYlde  the 
tke  same  either  upon  GoTemmeiit  or  real  securities,  and  to  ^ohi?^°^ 
Twy  Buch  securities  from  time  to  time  as  they  shall  think  fit  ^"^^^^d 
And  I  direct  my  said  executors  to  stand  possessed  of  the  ">  oa^  the 

-,,..,,  ,    .  -   ,,  . ,  -  nephewshould 

interest^  diviaends,  or  annual  mcome  of  the  said  sum  of  die  without 
50OOi.,  upon  trust  to  pay  the  same  imto  my  said  wife,  or  j^jij^thttTto 
pennit  her  to  receive  the  same  for  and  during  the  term  of  P*y  ^^^  ■•"^^ 

^  unto  and 

her  natural  life ;  and  from  and  after  the  decease  of  my  said  equally  be- 

wife,  upon  trust  to  pay,  transfer,  and  assign  the  said  princi-  niecea,  LouIm 

pal  sum  of  5000i.  unto  my  nephew  Hmry  Wmchcomb  for^h^'S!^ 

Barttey,  absolutely;  but  in  case  the  said  Henry  Wvnch-  rate  uae,  and 

,        ,        in  case  one  or 

<^^  Hartley  should  die  in  the  lifetime  of  my  said  wife,  both  of  the 
then  I  direct  my  said  executors  to  stand  possessed  of  the  Sle^  the  life- 
said  principal  sum  of  5000!.,  upon  trust  to  divide  the  same  ^™  ^  *^* 

I  pay  and  di- 

I  vide  the  share 

!  of  the  nieee  ao  dying  unto  and  equally  between  her  children  as  tenants  in  common;  and 
tbe  testator  bequeathed  all  moaies  in  the  public  funds  of  which  he  should  die  possessed, 
Qpon  trust  for  his  wife  for  her  life,  and  after  her  death  for  the  benefit  of  his  nieoes,  Louiw 
uid  Qeorgpana,  in  manner  thtrtinbefore  directed  of  and  etmcenUng  the  awin  of  50002. ;  and 
be  give  &U  the  residue,  except  monies  in  the  funds,  to  his  wife  absolutely.  One  of  the 
°i«oet  died  in  the  lifetime  of  the  wife,  leaving  children:— iTeU,  that  the  ^  of  the  60002. 
to  the  children  of  the  niecea  could  not  be  regarded  as  a  part  or  modification  of  the  gift  to 
tae  mother,  but  was  in  fact  a  substitutionary  gift  to  arise  on  a  distinct  event; — that  the 
^^Bi^noe  to  the  bequest  of  the  50002.  in  the  residuary  gift  of  the  monies  in  the  funds,  by 
wo  words  "in  manner  hereinbefore  directed/'  might  refer  to  the  manner  of  taking  as 
teDSDta  in  common,  or  for  their  separate  use ; — thist  the  children  of  the  niece  did  not» 
uierefore,  by  virtue  of  the  reference,  take  any  interest  in  the  residue  of  the  monies  in  tho 
^ds ;  and  that,  as  to  iiuch  monies,  so  far  as  related  to  the  share  of  the  deceased  niece, 
«««  WIS  an  intestacy. 
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1863. 


StaUmeni, 


equally  between  and  amongst  the  children  of  the  said  iTenri/ 
Winchcomb  Hartley,  share  and  share  alike,  as  tenants  in 
common;  but,  in  case  the  said  Henry  Winchcamb  Hartley 
should  die  without  leaving  lawfid  issue  him  surviving,  then 
I  direct  my  said  executors  to  stand  possessed  of  the  said 
sum  of  5000{.,  upon  trust  to  pay,  assign,  and  transfer  the 
same  unto  and  equally  between  my  two  nieces,  the  children 
of  my  late  sister  Louisa,  namely,  Louisa  Price  Lmi», 
wife  of  the  Rev.  William  Price  Lewis,  and  Oeorffiam 
LittUy  wife  of  William  Huivter  Little,  for  their  6ole  and 
separate  use,  independent  of  their  present  or  any  future 
husbands,  their  respective  receipts  being  sufficient  discharges 
for  the  same;  and  in  case  either  or  both  of  my  said  nieces 
should  die  in  the  lifetime  of  my  said  wife,  then  I  direct  mj 
said  executors  to  pay  and  divide  the  share  of  the  niece  so 
dying  unto  and  equally  between  her  children  as  tenants  iu 
common;  and  as  to  all  monies  in  the  public  stocks  or  funds 
of  Oreat  Britain  of  which  I  may  die  possessed,  subject  to 
the  payment  of  the  .several  legacies  given  by  this  my  will 
and  to  the  possibility  of  the  payment  of  the  said  sums  of 
4000{.  and  50002.  as  hereinbefore  mentioned,  I  direct  my 
said  executors  to  stand  possessed  of  the  dividends,  interest 
or  annual  income  thereof,  upon  trust  to  pay  the  same  to  my 
said  wife,  or  permit  her  to  receive  the  same  for  the  term  of 
her  natural  life;  and  after  the  death  of  my  said  wife,  upon 
trust  to  stand  possessed  of  the  said  monies  for  the  benefit  of 
my  said  nieces,  Louisa  and  Georgiana,  in  manner  herein- 
before directed  of  and  concerning  the  sum  of  5000i."  The 
t-estator  then  gave  certain  pecuniary  legacies;  and  as  to  all 
the  residue  of  his  property,  of  whatsoever  it  might  consist, 
except  money  in  the  fimds,  he  gave  the  same  to  his  wife  ab- 
solutely, and  he  appointed  his  wife  and  two  others  his  exe- 
cutrix and  executors,  and  declared  that  all  legacies  and  mo- 
nies given  by  his  will  should  be  paid  free  of  legacy  duty. 
He  died  in  December,  1850.  Louisa  Margaret  Lady 
LuTnley,  the  testator's  vrife,  and  Henry  and  Oeorgiama,  his 


CASES  IN  CHANCEBT. 

nephew  and  nieoe,  survived  the  testator.  Hib  niece,  Louisa 
Price  Leuns,  died  on  the  5th  day  of  October,  1846,  leaving 
two  daughters  and  a  son,  who  were  infiants. 

At  the  time  of  the  death  of  the  testator,  his  nephews  and 
nieces,  the  Earl  oi  Scarborough  and  others,  were  his  nexl' 
of  kin  acoording  to  the  statute  of  distribution.  The  only  sum 
of  puUic  stock  then  standing  in  his  name  wasa  sum  of  30002. 
Bank  3^  per  cent  Annuities.  The  40002.  referred  to  was 
inrested  in  four  debentures,  and  the  50002.  was  out- 
staading  on  mortgage,  as  stated  in  his  will  The  sum  of 
3302.  4&  4^.,  part  of  the  stock,  was  sold  to  pay  the  legacies 
and  legacy  duty,  which  left  a  sum  of  26692.  15s.  Sd.  like 
^k;  and  the  opinion  of  the  Court  was  sought  with  respect 
to  file  latter  sum,  upon  a  special  casa 

The  widow  of  the  testator  submitted,  that^  by  reason  of 
dte  death  of  Louisa  Price  Lewis  in  his  lifetime,  there  was 
an  intestacy  as  to  a  moiety  of  the  26692.  16s.  8<2.  stock, 
and  that  she  was  immediately  entitled  to  the  capital  of  a 

I  moiety  of  such  moiety,  as  weU  as  to  a  life  interest  in  what 
remained  after  the  deduction  of  such  capital  The  ne- 
phews and  nieces  of  the  testator,  being  his  next  of  kin,  also 
.  submitted,  that,  by  reason  of  the  death  of  Louisa  Price 
I  It!^  in  the  testator^s  lifetime,  there  was  an  intestacy  as 
'  to  a  moiety  of  the  said  stock;  and  that  on  the  death  of  the 
.  ^^tor'a  widow  they  would  be  entitled  to  receive  either 
j  the  whole,  or,  at  all  events,  a  moiety  of  such  moiety;  while, 
f  ^  the  other  hand,  it  was  contended  on  the  part  of  the  infant 

twdien  of  Louisa  Price  Lewis,  that  they  were  entitled, 
s'lbject  to  the  life  interest  of  the  widow,  to  a  moiety  of 
^^e2669L  15s.  8(2.  stock. 


623 


^^.  fioocmand  Mr.  Oiffard  for  the  Plaintiff,  the  widow. 
ss2 


1858. 


ArgvmenL 


624 


186d. 


CASES  IN  CHANCERY. 

Mr.  A.  Cox  for  the  ezecutora 


LvMurr 

».  Mr.  Toller  for  the  Earl  of  Scarborough  and  Lady  Louisa 

Frcmcea  Cator,  a  nephew  and  niece  of  the  testator,  and 


Mr,  Pofc,  Mr.  WaJford,  and  Mr.  iSAe«,  for  the  rest  of  the 
next  of  kin. 


Mr.  FoUett  and  Mr.  WUlia/m  James  for  the  children  of 
Lovdaa  Price  Lewis, 


The  cases  cited  or  referred  to  in  the  aigument  wer^ 
Stamley  v.  Baker  (a),  MUeom  v.  Awdry  (6),  Wordsworth  v. 
TFo(vi(c),  Oraseick  v.  Drummond(d)y  Jarvis  v.  P(m<I(«), 
G^y  V.  Oarman(J),  Doo  v.  Braia7U(g),  CaUhorpe  y. 
Oough(k),  Roee  v.  Uo8«(i),  Campbell  v.  Broifmrigg{k\ 
Oompertz  v.  Oompertz(t),  Bland  v.  £am6(m),  and  -iddi- 
Mm  V.  £it«X;  (n). 


/iM%mait      ViCB-ChANCELLOR  : — 

In  this  case,  the  gift  of  the  residue  is  with  the  express 
exception  of  the  funded  property ;  and,  therefore^  if  the  fund 
in  question  be  not  disposed  of,  there  is,  no  doubt»  an  intes- 
tacy ;  for  it  cannot  fall  into  the  residua  The  children  of  the 
deceased  niece  contend,  that,  in  the  event  which  has  hap- 
pened, the  moiety  of  the  funded  property  must  be  taken  to 
be  well  given  to  them ;   whilst  the  next  of  kin^daim  the 


(a)  4  Ves.  732. 
(6)  5  Yes.  466. 
(e)  4  My.  &  Cr.  641. 
(£0  1  S.  &  S.  617. 
(«)  9Sim.649. 
(/)  3  Hare,  S6a 
(S)  3  Bro.  C.  C.  392. 


(A)  Id.  396,  n. 
(t)  2  CoU.  269. 
{k)  1  Ph.  301. 
(/)  2  Ph.  107. 
(m)2J.&W.399. 
(n)  l4Beay.469. 
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same  property.  The  question  is,  in  fietct^  between  the  next 
of  Idn  and  llie  children  of  Mn.  Lewis.  It  I  were  at  liberty 
to  coDJecture,  I  could  find  strong  reasons  for  snppoeing,  ihat» 
if  all  these  circumstances  had  been  present  to  the  mind  of 
the  testator,  he  would  have  wished  that  the  disposition  of 
this  residue  of  his  funded  property  should  hare  been  the 
same  as  that  which  he  had  already  made  of  the  50001.  But 
the  question  is,  whether  I  can  give  that  effect  to  the  words 
vhich  he  has  used;  and,  considering  what  I  feel  must  have 
been  his  intention,  I  regret  that  I  cannot  The  gift  of  the 
500(ML  is  a  gift  to  the  wife  for  lifa  After  her  decease, 
there  is  a  gift  of  it  to  the  nieces  absolutely,  and  in  case 
of  the  death  of  either  to  their  respective  children.  There 
is,  therefore,  an  alternative  gift  to  the  nieces,  if  alive  at  the 
death  of  the  widow,  or,  in  case  either  of  them  be  then  deadi 
to  her  children.  Now,  in  both  the  cases  of  Boss  v.  Boss  (a), 
od  MikoTn  v.  Awdry  (&),  there  was  a  gift  to  the  parent  for 
life,  with  remainder  to  the  children  and  issue;  and  the  Court 
seems  to  have  considered  that  a  gift  to  the  parent  in  one 
part  of  the  will,  although  in  terms  absolute,  was  cut  down 
by  the  reference  to  another  part  of  the  will,  directing  it  to 
be  subject  to  the  same  conditions  and  restrictions,  or  to  go 
in  the  same  manner  as  such  other  bequest^  and  therefore 
that  the  legatee  of  the  absolute  interest  was  subjected  to  all 
the  limitations  of  the  original  bequest^  and  was  in  effect  a 
tnistee  of  the  whole,  for  the  benefit  of  himself  for  life,  and 
with  remainder  upon  the  trusts  mentioned  concerning  the 
^^T  gift  thus  referred  to.  In  Rosa  v.  Ross  the  gift 
was,  in  the  first  place,  in  terms  apparentiy  absolute,  but 
**  under  the  same  conditions  and  restrictions  as  are  herein- 
after mentioned  respecting  the  several  bequests  hereioafter 
mentioned  to  them  respectively  given  (a):"  Sir  J. L. Knight 
^^"twje,  V.  C,  in  that  case,  says,  "Now,  the  bequests  '  given ' 
^  interests  to  them  for  life,  and  then  for  their  children, 


165a 


(a)  2ColL269. 


(6)  6  Yes.  466. 
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mth  limitations  in  the  nature  of  crofiSrremainders  between 
them,  md  limitations  over  in  favour  of  a  stranger.  The 
words  '  conditionB  and  restrictions'  are  used  for  placing  the 
absolute  interest  in  a  restricted  stata  In  whose  £aivonr  is 
that  to  be  ?  It  would  be  too  strict  and  harsh  an  inter- 
pretation to  say  merely  in  favour  of  the  residuary  l^tee." 
*"  The  absolute  interest  is  to  be  divided  in  the  same  manner 
as  the  absolute  interest  in  the  other  property  which  he 
afterwards  give8"(a).  The  Courts  iherrfore,  in  that  ca« 
held,  that  the  donee  took  the  interest,  to  be  carved  out  by 
the  words  of  reference  from  that  which  was  absolute,  sub- 
ject to  a  life  interest  in  the  mother  and  a  remainder  in  the 
children.  MiUom  v.  Awdry  was  more  like  the  present 
case,  for  there  the  words  were  not  "  subject  to  the  same 
conditions  and  restrictions,"  but  "  in  manner  aforesaid"  (l). 
Lord  Alvanley  there  says,  "  The  Plaintiflfe  insist  that,  upon 
the  death  of  any  one  of  the  nephews  or  nieces,  the  share 
of  that  one  survived  to  the  others,  not  for  their  lives  only, 
but  absolutely.  On  the  other  hand,  it  is  contended,  that, 
upon  the  death  of  one.  that  share  went  to  the  survivors,  in 
the  same  manner  as  the  original  shares  did — ^for  their  lives 
only;  and  I  suppose  it  is  admitted,  that  the  share  of  each, 
both  original  and  accruing,  should  likewise  go  to  the  issue,  it 
any."  None  of  the  parties  seem  to  have  raised  Ihe  question 
of  intestacy.  Itoid  Alvardey  goes  on :  "  It  must  have  that 
efifeci  The  only  question  is,  how  the  words  '  in  manner 
aforesaid'  are  to  be  applied;"  and,  proceeding  apparently 
upon  the  same  grounds  as  the  Vice-Chancdlor  in  Boss  v, 
Ro88y  Lord  Alvamley  says,  that  the  words  *  in  manner 
aforesaid"  could  not  be  referred  to  a  mere  tenancy  in 
common,  and  that  they  would  be  mere  surplusage,  unless 
they  were  construed  to  refer  to  the  benefits  pointed  out 
for  the  children.  "  I  cannot  help  saying,"  he  adds,  *  though 
it  is  but  a  corgecture,  that  the  testator  meant  them  to  take 


(a)  2  Coll.  272. 


(6)  6  Ves.  465. 
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that  sarviTing  shaie  under  the  same  terms,  and  subject 
to    the   same  refltrictbns  and  limitations  as  the  original 

In  both  these  cases,  therefore,  the  children  did,  in  £ekct^ 
take  a  share,  but  it  was  carved  out^  and  the  whole  subject 
of  the  gift  divided  into  the  original  and  subsequent  in- 
texesta     But^  in  the  case  before  me^  I  must  go  much 
farther  than  either  of  those  cases  to  support  the  gift  to 
the  children.    There  is   an  absolute  legacy  to  take  as 
t^iants  in  common,  but  there  is  no  intention  eiqoressed  in 
aay  part  of  the  will  to  carve  out  separate  interests  as  be- 
tween the  mother  and  children.    The  whole  subject  of  the 
gift  is  to  go  in  one  event  to  the  mother,  and  in  another 
events  if  the  mother  be  not  living,  to  the  children.    There 
is  great  difficulty  in  construing  such  a  gift  as  a  gift  to  the 
children  of  the  nieces,  when  the  gift  is  to  his  nieces  "*  in 
manner  aforesaid.''    I  am,  in  truth,  asked  to  say  that  a 
gift,  which  is  in  terms  for  the  benefit  of  the  nieces,  is  to 
go  over  in  the  manner  and  upon  an  event  in  which  they 
could  have  no  interest  whatever.    I  at  first  thought^  that^ 
by  analogy  to  CampbeU  v.  Browrvrigg  (6),  this  might  be 
held  to  be  a  gift  to  the  children  beneficially.    There  was, 
in  that  case,  in  words,  first,  an  absolute  gift  to  the  testator's 
daughter,  modified  by  the  expression,  that^  in  the  event  of 
her  having  children,  the  subject  of  the  bequest  should  be 
equally  divided  amongst  them ;  and  the  Court  held,  that, 
although  the  daughter  died  without  children,  yet  the  abso- 
lute gift  still  took  effect;  holding,  as  I  understand  it,  that 
the  expressions  in  &vour  of  the  children  were,  in  iBci,  only 
a  modification  of  the  peculiar  interest  given  to  the  parent, 
and  if  that  modification  became  in  the  event  unnecessary, 
the  absolute  interest  was  not  affected    In  effect,  the  limita- 
tion to  the  children  was  regarded  as  not  inconsistent  with 
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(a)  6  Yes.  467. 


(6)  1  Ph.  301. 
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1853.        the  absolute  gift  to  the  parent^  the  words  of  that  gift  ex- 
LuMLiT      pressing  it  to  be  for  the  benefit  of  the  parent    It  occurred 
to  me  that  I  might  possibly  arrive  at  this  constraction,  but 
I  r^et  that  I  cannot 


V, 

Bo]nii2is. 


Jitdgmenl. 


I  cannot  here  hold  the  converse  of  the  case  of  OampbeU 
V.  Brownrigg.  To  hold  that  the  children  might  take  fw 
the  benefit  of  the  parent  under  the  words  "  in  manner  afore- 
said," would  be  going  beyond  MiUom  v.  Awdry  or  Boss  v. 
Rosa,  In  those  cases  there  was  a  dear  interest  limited  to 
the  parent  for  life,  with  remainder  to  the  children,  and  lie 
whole  interest  was  not  by  the  first  gift  entirely  parted 
with.  Here,  instead  of  a  gift  to  be  modified  in  a  partacular 
manner,  we  have  a  gift  to  A.,  and,  on  a  certain  event  hap- 
pening, a  gift  of  the  same  fund  to  B.  And  then  we  have 
another  fund  given  io  A.  "in  the  same  manner."  That 
cannot  be  held  to  carry  over  the  gift  to  other  persons  not 
named  in  it.  If  there  had  been  a  limitation  to  a  parent 
for  life,  with  remainder  to  the  children,  it  wotdd  have  be«i 
much  more  fiivourable ;  but  even  then,  it  would  not  hare 
been  without  diflSculty.  I  cannot  help  observing,  that,  in 
MUeom  v.  Awdry,  Lord  Alvardey  expressed  great  doubt 
He  changed  his  mind  in  the  course  of  the  discussian,  and 
ultimately  decided  as  he  did,  because  there  was  nothmg 
else  to  which  the  words  **  in  manner  aforesaid  "  could  be 
applied.  He  could  not  apply  those  words  to  the  tenancy 
in  common  in  the  subsequent  gift,  and  they  must  otherwise 
have  remained  without  meaning  or  application.  In  this 
*  case  there  is  abundant  meaning  in  the  words  "  in  man- 
ner aforesaid,"  without  referring  to  the  gift  over.  For  here 
the  original  gift  of  the  first  fund  to  the  nieces  is  to  them 
as  tenants  in  common^  and  for  their  separate  use;  and 
the  second  gift  is  not  a  tenancy  in  conunon,  but  is  a  joint 
tenancy,  unless  qualified  by  the  term  "  in  manner  aforesaid. 
So  we  have  not  here  the  circumstance  on  which  alone  Isrger 
efiect  was  given  to  the  words  of  reference  by  Lord  Alvan- 
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ley,  I  should,  therefore,  be  going  one  step  further  than 
Lend  AlvarUey  in  a  case  in  which  tiiat  learned  Judge 
was  not  perfectly  satisfied  with  the  conclusion  to  which  he 
anived.  Here  there  is  an  absolute  gift  to  A.  for  her 
separate  use,  and  a  subsequent  gift  to  her  "  in  manner 
aforesaid ;"  and  I  am  asked  to  hold,  that  the  subsequent 
g&  is  not  only  a  gift  to  her,  but  to  other  persons^  who 
take  the  subject  of  the  previous  gift  in  substitution  for  her. 

The  words  **  in  manner  aforesaid  **  may  well  be  referred 
to  the  mode  of  enjoyment  of  the  interest  If  authority 
for  this  were  wanting,  Shmdey  v.  Baker  (a)  would  be  suf- 
fideni  The  words  may  be  satisfied  by  taking,  firsts  the 
tenancy  in  common,  and,  secondly,  the  separate  use.  I 
hare  little  doubt  what  the  testator  would  have  done  had 
his  attention  been  called  to  the  question ;  but  I  feel  bound 
to  decide  that  the  gift  of  this  interest  has  lapsed,  and  that 
it  IB  divimble  amongst  the  next  of  kin. 

(a)  4  Yes.  73i. 
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MarehethS 

Byamarriage 
tettlement^ 
an  estate  WM 
oonveyed  to 
trustees,  upon 
trust  to  pay 
the  rents  and 
profits  to  the 
intended  wife 
during  her 
life,  for  her 
separate  use, 
but  the  same 
to  be  applied 


CARTWRIGHT  v.  CARTWRIGHT. 

A  SETTLEMENT  of  real  estate,  made  previously  to  the 

marriage  of  Henry  Cartwrigkt  and  EUen  his  wife,  then 

JEUen  Grimes,  dated  the  10th  of  July,  1839,  directed  the 

trustees,  subject  to  certain  chaiges  therein  mentioned,  to 

pay  the  rents  and  profits  to  EUen  Orvmes,  the  wife,  for  her 

separate  use,  to  be  applied  by  her  for  the  benefit  of  hersdf, 

and  also  for  the  support  and  maintenance  and  education  of 

the  children  of  the  marriage,  if  there  should  be  any,  and 

for  Uie'beneflt  limited  the  estate  in  remainder  to  Henry  Gartwrighi,  the 

also  for  the      husband,  for  his  life,  with  remainder  to  his  issue  in  tail; 
support,  main- 
tenance, and 
education  of 
the  children 
of  the  mar- 
riage; and, 
after  the  de- 
cease of  the 
wife,  to  the 
use  of  the 
husband,  with 
remainder  to 
his  first  and 
other  sons  in 
tail;  and  it 
was  proTid- 
ed,  that,  in 


and  the  settlement  contained  the  following  proviso : — 

"  Provided  always,  and  it  is  hereby  further  declared  and 
agreed  by  and  between  the  parties  to  these  presents,  that, 
in  case  a  separation  shall  take  place,  by  reason  of  any  dis- 
agreement or  otherwise,  between  the  said  Henry  Cartwrigfti 
and  EUen  Orimea,  after  the  solemnisation  of  the  said  in- 
tended marriage,  then  and  in  such  case  the  rents,  issues, 
and  profits  of  the  said  lands  and  premises  so  limited  in 
use  to  the  said  Mosea  Cartwrigkt  and  K  W.  Hand,  and 


case  a  separ- 
ation should  take  place,  by  reason  of  any  disagreement  or  otherwise,  between  the  husband 
and  wife  after  the  marriage,  the  rents  and  profits  should,  from  the  time  of  such  sepBratioiit 
during  the  joint  lives  of  the  husband  and  wife,  be  paid  to  the  husband  for  his  own  use, 
but  without  prejudice  to  the  right  of  the  wife  to  receive  them  for  the  remainder  of  her 
life,  in  case  she  should  survive  her  husband.  Upon  a  claim,  filed  by  tho  husband  agaiiut 
Uie  trustees  and  the  wife,  to  enforce  the  proviso — Held,  that  the  separation  referred  to^ 
if  it  received  a  judicial  construction,  could  not  be  construed  as  applying  to  an  accidental 
and  temporary  separation  arising  firom  the  state  of  health  of  the  parties,  or  firam  the  neoae- 
sity  or  convenience  of  residing  in  different  places  with  their  mutual  concurrence,  nor  to  a 
separation  arising  from  the  absence  of  the  husband  on  business;  but  that  it  must  be  con- 
strued to  mean,  either  a  separation  by  contract  between  the  husband  and  wife,  or  the  result 
of  proceedings  in  a  Court  of  competent  jurisdiction. 

That,  supposing  the  proviso  to  be  valid,  a  Court  of  equity  would  not  give  effect  to  it  in 
favour  of  the  husband,  where  the  separation  had  taken  place  under  the  sentence  of  a  Court 
of  competent  jurisdiction,  founded  upon  the  misconduct  of  the  husband,  entitling  the  wiie 
to  a  divorce  a  mensA  et  thoro. 

But,  whether  the  proviso  for  the  event  of  a  separation  was  not  whoUy  void,  or  wheth^ 
it  coidd  be  supported  by  construing  the  settlement  as  making  a  provision  for  the  wife  and 
children  so  long  as  the  wife  should  reside  in  tfie  house  of  the  husband,  and  to  go  over  upon 
her  ceasing  to  do  so—QiMsre. 
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their    heirs,  duriDg  the  natural   life  of  the  said  EUen        I85a 
Grinuay  in  remainder  expectant  upon  the  decease  of  the    CAMwuoBf 
said  Thomas  Gartwrigkt,  and  subject  to  the  aforesaid  two    Q^,^^Bf, 
eev^al  terms  of  years  aforesaid,  shall,  from  the  tune  of 
such  separation,  and  thenceforth  during  the  joint  natural 
iiTes  of  the  said  Henry  Ocurtwrigkt  and  EUen  Orvmes,  but 
subject  and  without  prejudice  to  the  life  estate  of  the  said 
Thomas  Ccurtwrigkt,  and  also  without  prejudice  to  the 
said  two  terms,  or  such  one  of  them  as  shall  be  capable  of 
being  exercised  in  the  events  which  may  happen  or  the 
trusts  thereof,  be  paid  to,  or  shall  be  permitted  to  be  re- 
ceived and  taken  by,  the  said  Henry  OaHwright  and  his 
assigns,  to  and  for  his  and  their  own  use  and  benefit,  in- 
stead of  being  paid  to  the  said  EUen  Orimee  for  her  sole 
and  separate  use  as  hereinbefore  directed,  but  vrithout  pre- 
judice to  the  right  oi  the  said  EUen  Orvmed  to  recover 
such  rents  and  profits  for  the  remainder  of  her  natural 
\      life,  in  case  she  shall  happen  to  survive  the  said  Henry 
Cartwright,  subject,  nevertheless,  to  the  aforesaid  terms  of 
100  years  and  600  years,  and  the  trusts  thereof" 

In  June,  1852,  Henry  Ccurtwright,  the  husband,  filed  his 
claim  against  his  wife  and  the  trustees  of  the  settlement^ 
stating  that^  up  to  the  year  1846,  the  Plaintiff  and  the  De- 
fendant his  wife  resided  together  at  HiU  Hall  (the  resi- 
dence also  of  the  said  Thomas  Cartvn^ht,  the  father  of 
the  Plaintiff) ;  but  in  the  beginning  of  that  year  she  went 
to  reside  vrith  her  mother  at  Der6y;  and  that>  although  the 
Plaintiff  understood  her  absence  would  be  only  temporary, 
she  avoided  and  refused  to  return  and  reside  with  the 
Plaintiff  and  that  they  had  since  that  period  lived  in  a 
state  of  separation ;  that,  in  1850,  the  Plaintiff  commenced 
proceedings  in  the  Ecclesiastical  Court  against  his  wife  for 
the  restitution  of  conjugal  rights;  to  which  proceedings  the 
wife  replied  by  allegations  of  cruelty  and  adultery,  praying 
a  divorce  a  memd  et  thoro ;  that  subsequently  the  allega- 
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CABTWSZOflT 

Cabtwbiobt. 


tions  of  cmelty  were  ordered  by  the  Court  to  be  expunged; 
but  in  June,  1851,  a  decree  for  a  divorce  a  menaa  et  thoro 
was  pronounced  in  the  suit;  and  that  the  Plaintiff  and  his 
wife  had  continued  to  live  separate  and  apart  firom  each 
other.  The  daim  stated  l^e  death  of  Thomas  CaHtmgkt 
the  &ther,  in  April,  1851,  and  prayed  a  dedaratioQ  of  the 
Plaintiff's  title  to  the  rents  and  profits  of  the  settled 
estate,  and  a  decree  for  payment  of  the  same  by  the 
trustees. 


Argummi.         Mr.  Jomes  Ru88eU  and  Mr.  TerrM  for  the  Plaintiff 

Mr.  C.  M.  Roupell  for  the  trustees  of  the  settlement 

Mr.  Dcmiel  and  Mr,  Amphlett  for  the  Defendant  EUen 
CcurtwrigkL 

The  following  cases  were  cited:  Vcmdergv/JU  v.  De 
Blaquiere(a),  Lord  St  John  v.  Lady  St  John(b),  Wilr 
eon  V.  Muahett  (c),  and  Cockeedge  v.  Codcaedge  (d). 


JfUtgmmL      ViCE-ChANCELLOR  :— 

This  is  a  very  painful  case,  and  if  I  had  to  determine  it 
solely  on  the  question,  whether  a  limitation  of  this  kind 
can  be  allowed  to  have  any  legal  effect  either  at  law  or  in 
equity,  I  might  require  further  time  for  consideration;  for, 
as  Lord  Cottenha/m  observed  in  Vcmdergticht  v.  De  Blor 
qmere  (e),  the  law  is  not  in  so  completely  a  dear  and  satis- 
JACtoiy  state  as  it  could  be  wished  that  it  were  on  a  ques- 
tion of  such  importance.     I  think,  however,  without  in  any 


(a)  5M7.&Cr.229. 
(6)  11  Yes.  526,  530. 
(c)  3B.&Ad.743. 


(d)  5  Bare,  397,  404;  &  C^  U 
Sim.  244. 

(e)  5  My  &  Cr.  243. 
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way  wishing  to  avoid  the  oonsideration  of  the  question,  1853. 
that  this  case  must  be  determined  on  the  peculiar  dicum- 
stances  of  the  parties,  and  on  the  position  in  which  the 
Plaintiff  finds  himself  as  being  under  the  necessity  of  com- 
ing for  tiie  assistance  of  this  Court  to  compel  the  trustees 
to  pay  him  the  rents  and  profits  under  the  limitation  in 
question. 

Independently,  then,  of  what  may  be  the  legal  validity 
of  audi  a  limitation,  I  have  no  doubt  as  to  the  construc- 
tion that  must  be  put  upon  it  The  property  has  been 
settled  by  the  £ftther  of  the  husband,  and  a  life  estate  is 
^ven  to  the  wife,  with  a  proviso,  th.at^  in  case  a  separation 
shall  take  place,  by  reason  of  any  disagreement  or  other- 
wise, between  the  husband  and  intended  wife  after  the  so- 
lemnisation of  their  marriage,  then  the  rents  and  profits  are 
to  go  over  to  the  husband,  instead  of  being  continued  to  be 
paid  to  the  wife  for  her  separate  use. 

Now,  I  apprehend  that  the  limitation  on  the  event  of  a 
separation,  by  disagreement  or  otherwise,  can  scarcely  be 
considered  in  any  way  as  applying  to  a  separation  of  an 
accidental  character.  It  could  not  apply  to  the  separation  as 
it  originally  took  place  in  this  case,  by  the  lady  leaving  iTiU 
Hall  for  the  purpose  of  attending  on  her  sick  mother,  and 
which  was  occasioned  by  some  disagreement  that  had  taken 
place  between  herself  and  her  husband's  father.     Suppose 
the  case  of  the  husband  having  to  go  to  India,  and  think- 
ing it  desirable  to  leave  his  wife  in  this  country,  it  could 
not  be  contended  that  the  separation  contemplated  in  this 
pioviso  had  reference  to  that  state  of  circumstancea    Look- 
ing to  the  peculiar  state  of  the  law  with  regard  to  husband 
and  wife,  and  to  the  iact  that  she  cannot  separate  firom  her 
husband  except  by  contract^  inasmuch  as  the  husband  has 
always  the  power  to  institute  proceedings  for  the  restitution 
of  conjugal  rightGf,  I  apprehend  that  the  proviso  must  be 


/ndjpfmaii. 
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taken  as  looking  to  a  separation  either  by  contract^  or  by 
Cabtwriqbv  proceeding  in  the  Ecdesiafitical  Courts  or  a  Court  of  oom- 
Cabtwmoht  V^^^^  J  uriadiction-  These  are  the  only  two  cases  that  could 
have  been  contemplated,  and  this  materially  fiudlitates  the 
construction  of  the  contract^  and  gets  rid  of  all  that  is  Tagae 
in  the  term  '^  separation,''  on  which  a  good  deal  of  argument 
has  been  addressed  to  me. 

I  apprehend  also,  that  no  Cotirt^  either  of  law  or  equity, 
would  construe  the  separation,  which  is,  according  to  this 
settlement  to  determine  the  wife's  life  interest  and  transfer 
the  property  to  the  husband^  to  have  been  intended  to  ap- 
ply (whether  it  could  or  could  not  legally  so  apply)  to  a 
case  in  which  the  separation  was  occasioned  by  the  act  of 
the  husband.  That  would  be  to  give  to  the  husband  an 
estate  and  interest  to  be  created  by  his  own  wrongs  which  I 
am  sure  that  this  Court  would  not  do,  whatever  might  be 
the  resiilt  in  a  Court  of  law. 

Assuming,  as  I  do,  for  the  purpose,  and  only  for  the  pur- 
pose of  this  discussion,  the  validity  of  the  contract^  but 
without  saying  anytlung  to  lead  to  the  opinion  that  I  sup- 
pose sach  a  condition  to  be  valid,  the  question  arises,  whe- 
ther such  events  have  taken  place  as  entitle  the  husband, 
in  a  Court  of  equity,  to  say  the  Court  will  give  effect  to  this 
limitation  in  his  favour,  and  direct  the  trustees  to  pay  over  to 
him  the  rents  and  profits  in  derogation  of  his  wife's  ia- 
terest    The  case  has  been  rested  on  this, — ^that  the  separ- 
ation took  place  in  the  first  place  in  1846,  or  that^  if  it 
did  not  take  place  in  1846,  at  least  it  took  place  in  1350, 
when  the  husband  wrote  a  letter,  evidently  penned  (there 
was  no  impropriety  in  that)  with  the  assistance  of  his  soli- 
citor, and  with  the  view  of  bringing  matters  which  had 
been  in  an  uncomfortable  state  between  himself  and  his 
wife  to  a  crisis,  in  ordcR  to  determine  whether  or  not  he 
woidd  be  in  a  situation  to  institute  proceedings  for  the  re- 
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stitution  of  coDJugal  righta  la  1846  the  matter  stood  in 
this  position:  the  lady  had  left  the  house  of  her  husband's 
father,  where  she  had  been  residing  since  her  marriage,  in 
company  with  her  mother,  who  had  married  her  husband's 
father,  partly  with  the  intention  of  nimaing  her  mother, 
who  seems  to  have  been  in  a  bad  state  of  health,  which  con- 
tinued down  to  her  death,  and  partly  also  from  violent  con- 
duct on  the  part  of  the  husband's  fEither,  with  threats, 
vhich  I  do  not  suppose  were  intended  to  be  carried  literally 
into  execution,  of  burning  the  house  down,  of  striking  her, 
and  other  unpleasant  demonstrations  of  that  kind,  which  of 
course  I  only  conceive  to  be  expressions  of  strong  dislike 
and  repugnance  on  the  part  of  the  fether  to  his  daughter- 
in-law.  That  state  of  circumstances  seems  to  have  induced 
the  husband  to  consider  it  to  be  very  proper  that  the  wife 
should  leave  his  &ther's  house.  There  was  an  excuse  to 
the  w(Hrld  for  her  leaving,  from  the  circumstance  of  her 
mother's  illness,  and  accordingly  she  left  the  house  of  her 
husband  with  his  perfect  sanction.  He  assists  at  her  depar- 
ture in  seeing  her  off,  and  she  proceeds  to  Derby y  where  the 
wife  and  her  mother  remain  until  the  proceedings  in  the 
Ecclesiastical  Court  took  place,  four  years  afterwards. 

Now,  I  have  read  through  the  whole  of  the  correspond- 
ence, which  counsel,  in  the  exerdae  of  a  very  wise  discretion, 
did  not  read  in  Court,  and  the  result  which  has  been  pro- 
duced on  my  mind  by  that  perusal  is,  that  this  lady  enter- 
tained a  very  great  affection  for  her  husband  during  the 
whole  period  of  their  separation,  almost,  indeed,  if  not  quite, 
up  to  the  time  of  her  receiving  that  formal  letter,  requesting 
her  to  return;  because,  although  there  is  perhaps  somewhat 
less  warmth  in  the  latter  letters  as  compared  with  the 
former,  still  there  are  very  affectionate  letters  as  late  as 
the  month  of  March,  1850 ;  and  there  does  not  appear  to  me 
to  have  been  the  least  intention  on  the  part  of  the  lady  of 
perpetually  absenting  herself  from  her  husband    They  had 
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been  separated,  for  peculiar  reafions  relative  to  the  ladf's 
health,  before  she  left  her  home,  but  it  has  not  been  con- 
tended that  that  was  a  separation  within  the  terms  of  the 
deed,  although,  when  the  husband  camo,  as  he  did  frequently 
to  Derby,  he  was  excluded  from  the  house  at  which  this 
lady  was  residing  with  her  mother.  He  came  repeatedly 
to  Derby,  and  down  to  a  period  as  late  as  March,  1850,  im- 
mediately before  his  formal  letter  was  written,  he  writes 
this  letter.  [His  Honour  read  a  letter  from  the  husband  to 
the  wife,  dated  in  March,  1850.]  There  was  nothing  at  that 
time  shewing  any  final  determination  of  these  parties  to 
come  to  an  actual  separation,  or  that  there  was  anything 
that  might  be  called  a  final  separation,  and,  even  after  that 
formal  letter  was  written,  there  are  intimations  on  the  part 
of  the  lady  shewing  that  she  was  not  indisposed  to  return, 
provided  that  some  other  residence  than  HiU  HaU,  where 
her  father-in-law  still  lived,  was  provided  for  her.  Her 
father-in-law  not  having  expressed  the  least  wish  to  see  her 
again  at  his  house,  she  would  naturally  be  unwilling  to 
force  herself  back  on  the  residence  of  one  who  had  strong 
objections  to  her  residing  with  him.  The  husband's  own 
conduct  is  quite  inconsistent  with  Mr.  Rusaell's  theory  of 
the  separation.  I  have  before  said,  I  conceive  the  true  con- 
struction of  the  deed  is,  a  separation  with  the  consent  of  the 
husband,  because,  until  that  consent  be  given,  there  is  no 
such  thing  as  a  perfect  separation.  The  husband  has  his 
remedy  by  a  proceeding  for  the  restitution  of  conj  ugal  righta 
It  is  not  the  wife  leaving  him  which  makes  a  separation  on 
which  I  could  give  effect  to  this  proviso.  Indeed,  the  hus- 
band takes  that  view,  and  this  part  of  the  case  is  certainly 
to  his  credit  He  does  not  say  there  is  a  separation ;  he  does 
not  say,  **"!  will  insist  on  this  proviso,  and  by  my  own  act 
take  care  to  secure  to  myself  the  benefit  of  this  life  interest" 
On  the  contrary,  his  conduct  appears  to  have  been  this:— 
he  says, — **  1  am  anxious  for  you  to  return  home;"  and  so 
tox  frt>m  treating  what  had  taken  place  as  a  separation,  he 
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says, — *<  I  shall  inistitate  a  suit  for  the  restitution  of  conjugal         lB6a 
rights  and  prevent  a  separfttion."    That  is  the  last  step  he    Cabtwrigut 
takes  up  to  the  time  of  the  proceedings  in  the  Ecclesiastical    camwrioht. 

Supposing  then  the  proviso  in  the  deed  to  be  valid,  and  as- 
suming the  lady  to  have  returned,  would  anybody  have  said 
that  the  proviso  had  come  into  effect^  and  that  her  interest 
bad  determined?  The  answer  would  have  been,  there 
never  was  any  separation;  on  the  contrary,  the  wife  is  in 
the  home  of  the  husband.  He  had  never  precluded  himself 
from  the  exercise  of  his  marital  rights  and  she  is  entitled  to 
her  life  interest  That  is  how  the  case  appears  to  me  to 
haTe  stood  up  to  the  time  of  the  proceedings  in  the  Eccle- 
siastical CourL  Then,  the  proceedings  being  taken  in  that 
Courts  the  lady  resorts  to  a  mode  of  defence  which  was  per- 
fectly competent  to  her.  According  to  her  own  account  in 
her  all^ations,  she  appears  to  have  considered  then,  for  the 
first  time,  the  necessity  of  inquiring  into  what  had  been  her 
hiffiband's  conduct  in  case  he  insisted  on  the  restitution  of 
GODJugal  rights,  with  a  view  to  ascertain  whether  that  con- 
duct had  been  such  as  would  render  it  incumbent  on  her  to 
letom  to  his  roof,  or  whether  it  was  such  as,  in  her  view  of 
the  propriety  of  that  course,  to  prevent  her  from  so  doing. 
I  agree  with  the  observations  of  the  counsel  for  the  plaintiff, 
that  neither  the  law,  nor  the  usages  of  society,  impose  on 
any  lady  the  neoessity  of  separating  from  her  husband  in 
respect  of  his  conjugal  infidelity.  The  House  of  Lords  have 
acted  on  that  principle  They  have  declined,  in  most  cases, 
to  grant  a  divorce  a  vinculo  at  the  instance  of  the  wife,  on 
the  ground  that  it  is  not  a  degradation  to  a  female  to  con- 
done this  delinquency  on  the  part  of  her  husband;  whilst 
the  usages  of  society,  whatever  mity  be  their  foundation  in 
Qioralff,  regard  such  delinquency  on  the  part  of  the  wife  as 
an  indelible  disgrace  on  the  husband,  which  does  not  admit 
of  condonation.    The  House  of  Lords  have,  therefore,  encour- 
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1853.  aged  (if  I  may  say  so)  condonation  on  the  part  of  the  wife, 
CARTWRianT  and  have  not  granted  her  a  divorce  a  vinculo,  except  in  some 
Cabtwmoht.  **^®  where  there  has  been  gross  misconduct  on  the  part  of 
the  husband  But  that  does  not  prevent  a  wife  from  obtain- 
ing her  remedy  in  the  Ecclesiastical  Courts  if  she  thinb 
there  is  a  case  of  misconduct  on  the  part  of  the  husband, 
which  she  cannot  condone.  If  the  wife  were  to  consider 
her  life  to  be  in  danger,  in  consequence  of  cnielty,  or  her 
health  or  her  happiness  in  peril  from  living  with  her 
husband  after  he  has  so  misconducted  himself  by  adul- 
tery, she  has  a  right  to  insist  on  that  defence,  and  to  bring 
it  forward  as  a  reason  why  she  should  withdraw  herself 
from  his  society.  That  is  tlie  course  taken  by  this  lady 
in  the  present  case,  by  her  defence  in  the  Ecclesiastical 
Court;  and  the  result  of  the  proceedings  has  been  to  prove 
acts  of  infidelity  on  the  part  of  the  husband  anterior  to  thi* 
demand  which  he  made  that  she  should  return  to  his  sodety, 
a  demand  not  made  until  1850.  The  acts  then  proved  took 
place  before  the  time  that  the  lady  had  in  any  sense  per- 
manently separated  herself  from  her  husband,  even  if  it 
could  be  considered  as  in  any  respect  a  separation  within  the 
meaning  of  the  contract  Up  to  the  year  1848,  I  do  not 
think  there  was  the  least  withdrawal  with  a  determination 
of  not  returning,  and  it  turns  out  that  before  any  audi  with- 
drawal had  occurred,  cause  had  been  given  by  her  husband, 
sufScient)  in  her  view  of  her  position,  to  induce  her  and  to 
enable  her  in  law  no  longer  to  cohabit  with  him;  and  then 
the  separation  takes  place. 

On  behalf  of  the  husband  it  has  been  argued,  that,  if  I  give 
this  construction  to  the  deed,  that  it  must  be  a  separation  for 
a  just  cause,  I  first  import  words  into  the  deed  that  are  not 
to  be  found  in  it;  and,  secondly,  I  introduce  an  issue  which 
it  is  extremely  difficult  for  this  Court  at  any  time  to  tiy.  It 
is  enough  for  me  to  say,  that  I  conceive,  without  introduc- 
ing the  term  "just  cause,"    I  may,  in  a  Court  of  equity, 


CASES  IN  CHANCERY.  689 

and  I  think  a  Court  of  law  would  adopt  the  same  construe-  1853. 
tion, — I  may  taiilj  import  into  the  contract  the  meaning,  Cartwright 
that  the  separation  contemplated  shall  be  a  separation  not  cart^oht 
produced  by  the  default  or  the  misconduct  of  the  husband,  - — 
—not  meanmg,  by  what  I  say,  conduct  or  acts  ansmg  from 
asperities  of  temper,  or  faults  of  manner,  merely  making  it 
unpleasant  for  the  wife  to  reside  with  him,  but  definite  acts 
involving  such  breaches  of  duty  as  enable  the  wife,  in  law, 
to  say  she  will  separate  from  her  husband,  and  which  enable 
her  to  obtain  from  a  Court  of  competent  jurisdiction  a  sen- 
tence protecting  and  justifying  her  in  that  separation.  I  do 
not  think  that  any  Court  of  law  would  allow  an  estate  to 
arise  to  a  party  by  his  committing  an  illegal  act^ — the  title 
which  he  claims  being  the  result  of  the  operation  of  that 
illegal  act  If  the  husband  had  deserted  the  wife  (which 
in  itself  is  an  illegal  act),  or  if  he  had  by  cruelty  given  her 
the  right  to  obtain  the  separation,  or  if  he  had  by  adultery 
(as  he  has  in  this  case)  given  her  that  right,  in  any  of  those 
cases  it  appears  to  me — assuming  the  covenant  to  be  valid 
—the  husband  would  have  had  great  difficulty  in  main- 
taining at  law  a  right  so  acquired.  Certain  I  am  that  in 
this  Court  he  cannot  be  heflrd  to  say,  "True  it  is  I  have 
occasioned  this  separation — true,  I  have  thus  determined 
my  wife's  interest;  nevertheless,  I  am  entitied  to  the  as- 
sistance of  this  Court  to  enable  me  to  obtain  rents  and 
pit^ts  which  I  have  in  reality  gained  by  my  own  miscon- 
duct" 

There  was  a  part  of  this  case  which  made  me  anxious  to 
hear  the  other  side,  namely,  the  provision  in  the  settlement 
for  the  wife  and  childrea  I  think  that  is  a  point  which 
tt^ht  very  well  bear  considerable  discussion,  and  one  which 
would  have  much  weight  in  an  argument  on  the  validity 
of  this  covenant  It  is  one  of  those  points  that  would 
)^e  me  cautious  in  expressing  an  opinion  on  this  casa 
It  is  possible — I  do  not  say  it  is  so— that  provision  may  be 
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made  for  the  purpose  of  applying  the  rents  and  profits  for 
the  benefit  of  the  wife  and  children,  as  long  as  the  wife 
lives  in  the  house  of  the  husband;  and  when  they  sepatate, 
then  that  the  rents  and  profits  should  go  over.  That  is 
not  what  the  clause  expresses  in  this  particular  caae»  but 
such  a  limitation  might  give  rise  to  some  argument 


I  am  bound  also  to  say,  ihat^  although  the  husband  has 
been  placed  in  a  situation  of  a  veiy  painful  nature,  which 
may  be  said  to  be  some  palliation  for  his  conduct,  what- 
ever were  the  causes  which  led  to  the  departure  of  his  wife 
— whether  it  was  health — certainly,  firom  her  letters,  it 
would  not  appear  to  be  any  want  of  affection — although 
this  separation  firom  his  wife  firom  184'6  may  offer  a  pallia- 
tion for  his  conduct  which  would  not  occur  in  other  casess 
yet  it  is  impossible  to  overlook  the  consequences  of  his  hav- 
ing allowed  himself  to  be  tempted,  by  the  unfortunate  situ- 
ation in  which  he  was  placed,  into  that  unhappy  miscon- 
duct which  is  the  only  ground  now  for  the  continued  se- 
paration. It  appears  to  me  that  this  misconduct  is  the 
only  legal  ground  for  it;  and  I  cannot  allow  that  miscon- 
duct  to  have  the  effect  of  depriving  the  wife  of  her  estate, 
or  of  handing  it  over  to  the  husband.  Under  these  cir- 
cumstances I  must  dismiss  his  claim,  and  I  am  obliged  to 
dismiss  it  with  costa 
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HAVENS  V.  MIDDLETON.  March  hth, 

LHILD  demised  a  plot  of  building  land,  in  Sydenkam  A  coTenant 
Grove,  to  PUiaket,  for  a  term  of  eighty  yearn,  from  June,  to iMm!eti»e 
1836;  and  in  the  lease  there  was  a  covenant  that  the  lessee  <^°u>^  pi^ 

HUBM  in  the 

should  insure  and  keep  insured  the  premises  against  fire  names  of  bim- 
during  the  term,  in  the  joint  names  of  himself  and  the  lenor,— «l-^ 
lessor,  and    his    executors,    administrators,    and    assigns.  ^^^J^Sa* 
Pladcet  made  an  underlease  of  the  premises  to  Martin  jiteraily,  by  an 

.  •  .     inauranco  in 

for  the  whole  term  except  one  day.    Martin  assigned  his  the  name  of 

underlease  to  Mrs.   Whiting  by  way  of  mortgage,   with  onlj!^«tBo 

a  power  of  sale.     Mrs.  Whiting,  and  after  her  death  her  ^f"*^"*"' 

executors,  insured  the  premises  in  their  own  names  and  in  formed  for  the 

the  names  of  the  executors  of  Child,  and  not  in  the  name  i^r,  that  be 

of  Plaskety  whose  residence  (if  he  were  living)  was  not  ^^^  ?^ "" 

^  *^^  coTer  lor  ft 

bown.    The  executors  of  Mrs.  Whiting  exercised  their  breach  of  the 
power  of  sale  by  auction;  and  the  Defendant  was  the  high-  theatipuiation 
est  bidder,  and  paid  his  deposit.     He  afterwards  objected  m^j^'^^*^' 
to  the  title,  on  the  ground  that  the  insurance  had  not  beep  J**™«  ^^^ 
effected  in  the  joint  names  of  the  lessor  and  lessee,  accord-  for  the  exciu- 
ing  to  the  covenant;  and  he  brought  an  action  to  recover  th^^Uitter,  and 
tis  deposit     The  vendors  thereupon  filed  the  bill  for  spe-  "^^l^^^  2) 
cific  performance  of  the  contract,  and  to  restrain  the  ao-  diaponiie  with: 
tion.    It  was  at  first  contended,  on  the  part  of  the  Defend-  ton,  that  the 
ant,  that  the  question  was  a  simple  one,  which  might  be  J^^t^lb?^^ 


conveniently  and  perfectly  tried  in  the  action;  but  it  was  K^n*!  1« 
w  could  not  be 

Qltunately  agreed  that  the  Court  should,  upon  the  motion,  found,  and 

determine  the  question  of  specific  performance.  Li^  touM*1» 

effected  in  his 
name,  was  not 

After  the  objection  to  the  title  had  been  taken,  the  ven-  an  objection 
dors  procured  the  assent  of  the  lessor  to  the  form  of  the  an  under*  ^ 
insurance,  and  obtained  from  him  a  receipt  for  the  ground  ^•"■®^ 
rentr-^expressing  that  assent  by  the  addition  thereon  of 
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1863.        this  statement:  ''the  policy  of  assurance  having  been  this 
Havbnb       ^^y  p^uced  to  me,  and  approved  o£'' 


MiDDLBTOF. 

ArgtkmetU, 


Judgmen', 


Mr.  BoU  and  Mr.  W.  RudaU  for  the  Phunti£E& 

Mr.  Bacon  and  Mr.  W.  H.  Cla/rke  for  the  Defendant 

PenniaU  v.  Harbome  (a)  and  Doe  d.  Muxton  v.  OUd- 
vdn  (b)  were  cited  on  behalf  of  the  Defendanta 

The  cases  of  Clive  v.  BeauToont  (c)    and   Warren  t. 
Richardson  (d)  were  also  mentioned. 


ViCB-CH  ANCELLOR : — 

The  question  has  been  brought  before  me  on  a  motioii 
for  an  injunction  to  restrain  the  Plaintiff  at  law  from  pro- 
ceeding with  an  action  which  he  has  brought  against  the 
auctioneer,  to  whom  he  paid  a  deposit  of  60L,  on  being  de- 
clared the  highest  bidder  for  certdn  leasehold  premises 
in  SydcTiham  Orove,  Norwood,  The  bill  also  prays  a  de- 
cree for  specific  performance  of  the  contract  The  action 
is  brought  on  the  suggestion  that  the  vendors  are  not  able 
to  make  a  good  title,  and  the  parties  have  agreed  that  the 
question  should  be  determined  by  the  Court  upon  the 
motion. 

I  do  not  feel  that  there  is  any  difficulty  in  the  case.  The 
only  point  is,  whether  the  title  is  defective,  owing  to  a 
covenant  in  the  original  lease  under  which  the  premises 
are  held,  that  the  lessee  shall  keep  them  insured  from  ire 
in  the  joint  names  of  himself  and  the  lessor.  FJ^ukd, 
the  original  lessee,  has  demised  the  premises,  reserving 


(a)  11  Q.  K  369. 
{f>)  6  Q.  6. 953. 


(c)  1  De  G.  di  S.  397. 
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one  day;  and  the  pariieB  holding  the  underlease  have  taken 
upon  themflelveB  to  insore  and  have  insured  the  premises 
in  the  names  of  Havmi8^  one  of  the  parties  interested  in 
such  underlease,  and  the  name  of  the  original  lessor. 
Thie^  of  course,  was  not  a  strict  performance  of  the  cove- 
nant They  were  not  entitled  to  substitute  any  other 
names  for  those  which  were  pointed  out  by  the  lease»  or  to 
place  the  lessor  in  a  situation,  with  regard  to  the  joint 
insuianoe,  different  from  that  which  was  expressly  re- 
quired by  the  contract  In  consequence  of  the  difficulty 
thus  created,  the  vendors,  after  some  correspondence  had 
taken  place  upon  this  question,  produced  the  policy  to  the 
lessor,  and  obtained  a  receipt  for  the  ground  rent  up  to 
that  time,  expressing  that  he  had  seen  and  approved  of  the 
policy.  I  apprehend  that  after  this  approval,  the  lessor 
could  not  succeed  in  ejectment^  even  if  he  mighty  owing  to 
the  absence  of  any  release  under  seal,  have  brought  an  ac- 
tion of  covenant  upon  the  lease.  In  Doe  v.  Gladwin  (a), 
the  lessor  of  the  Plaintifl^  who  was  the  assignee  of  the 
original  lessor,  was  held  to  be  entitled  to  recover  in  eject- 
ment^ notwithstanding  a  receipt  for  rent  given  by  the  origi- 
nal lessor,  when  he  was  cognisant  of  the  forfeiture  having 
been  incurred;  but  there  the  lessor  of  the  Plaintiff  re- 
oovered  only  in  consequence  of  the  subsequent  breachea 
It  was  not  contended  that  he  could  have  recovered  in  re- 
spect of  any  forfeiture  of  which  the  lessor  was  cognisant 
prior  to  Uiat  receipt  So,  in  this  ease,  I  think  it  is  clear 
the  original  lessor  would  not  be  entitled  to  recover  in  eject- 
ment^ in  consequence  of  any  breach  covered  by  the  receipt 
which  he  gave.  But  then  it  is  said,  that  this  difficulty  has 
arisen,  in  consequence  of  which  there  cannot  be  a  literal 
peifonnance  of  the  covenant  that  PUxshet,  who  has  re- 
served to  himself  the  reversion  of  one  day,  is  not  to  be 
found,  and  that  there  might  be  some  remedy  on  the  part 


1863. 


Judffwtmi. 


(a)  6  Q.  B.  953. 


644 

HAVS98 

V, 

MtDDLVrOH. 


CASES  IN  CHANCEBT. 

of  rUuket  in  respect  of  any  future  breach,  because  the 
name  of  Plaskd  cannot  be  hereafter  used  in  the  policy  of 
insurance;  and  thus  the  covenant  cannot  be  strictly  com- 
plied withy  nor  the  sub-lessee  protected  from  future  breaches 
as  against  the  original  lessor.  As  to  Plctdcet  bimseli  I 
think  there  is  no  difficulty.  He  has  made  an  underlease, 
and  there  is  no  covenant  by  the  underiessee  to  him  to 
perform  the  covenants  in  the  original  lease.  He  could  not 
enter^  neither  could  he  bring  an  action  of  covenant^  al- 
though it  may  be  suggested  that  he  is  entitled  to  some 
implied  indemnity.  As  to  the  original  lessor,  the  case  is 
somewhat  dififerent  The  original  lessor  may  convey  his 
interest,  his  assignee  may  not  approve  of  this  fonn  of 
insurance,  and  it  would  be  a  continuing  breach  of  the  cove- 
nant 


The  question  then  is»  whether,  supposing  such  a  continu- 
ous non-compliance  with  the  strict  terms  of  the  covenant^ 
there  would,  as  a  consequence,  be  a  forfeiture  of  the  inter- 
est of  the  lessea  I  have  looked  at  the  cases  on  the  subject^ 
and  I  have  not  been  able  to  find  any  case  in  which  it  has 
been  held,  upon  a  covenant  to  insure  in  the  joint  names 
of  the  lessor  and  lessee,  that  the  lessor  can  complain  be- 
cause the  insurance  is  effected  in  his  own  name  only.  The 
two  cases  cited  (Doe  v.  Oladvn/n  (a)  and  PemiiaU  v.  Ear- 
bome(b)  )  are  very  intelligible.  The  first  case  I  have  already 
noticed  In  PermiaU  v.  Harbome,  the  lessee  had  cove- 
nanted to  insure  in  the  name  of  the  lessor  only,  and  he 
insured  in  the  joint  names  of  the  lessor  and  himself  the 
lessea  That  was  held  not  to  be  a  performance  of  the  cove- 
nant It  was  not  so  beneficial  to  the  lessor  as  the  arrange- 
ment for  which  he  had  stipulated  It  did  not  give  him 
the  sole  and  absolute  control  over  the  monies  to  be  re- 
covered, and,  if  the  lessee  happened  to  survive,  it  placed 


(a)  6  Q.  B.  953. 


(6)  11Q.B  360. 
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the  leBBor's  representative  in  a  position  in  which  he  might 
be  sabject  to  the  inconvenience  of  looking  to  the  estate  of 
the  leasee^  and  to  questions  with  which  he  ought  not  to  be 
embsnaased.  But  in  this  case  the  insurance  was  to  be  in 
the  joint  names  of  the  lessor  and  the  lessea  The  introduo- 
tion  of  the  name  of  the  lessee  is  for  his  own  benefit,  and 
its  omission  is  his  own  los&  The  intention  must  be  looked 
to;  and  there  is  no  authority  for  saying  that  a  lessor  could 
succeed  in  ejectment  because  something  had  been  done  by 
the  lessee  less  beneficial  to  himself  than  he  had  stipulated 
for.  Suppose  the  case  of  a  dispute  between  A.  and  B.,  in 
the  course  of  which  A.  covenants  to  deposit  a  sum  of 
money  in  the  joint  names  of  himself  and  B.,  to  abide  the 
events  and  he  pays  it  into  the  sole  name  of  B.,  there  could 
be  no  action  of  covenant  sustained  by  B,  against  A.  because 
A.  had  given  him  a  greater  benefit  than  he  had  agreed  to 
da  I  do  not  see  any  possible  benefit  which  could  accrue 
to  the  lessor  from  having  the  name  of  the  lessee  inserted  in 
ihe  policy.  I  do  not  think,  therefore,  that  the  difficulty  in 
the  way  of  the  strict  performance  of  the  covenant  in  this 
case  is  an  objection  to  the  title;  and  this  being  the  only 
question — the  Defendant  having  very  fidrly  waived  any 
other  objection — ^there  must  be  a  decree  for  the  specific  per- 
formance of  the  contract 
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Theoontraot 
of  suretyship 
entitles  the 
surety  to  re- 
quire thftt  his 
position  shall 
not  be  altered 
by  any  ar- 


NEWTON  v.  CHORLTON. 

JL  HE  bill  was  filed  by  James  Newtoriy  the  son  aad  execu- 
tor of  James  Antrobtis  Ifeiuton,  against  Samfvud  CkorUon, 
the  personal  representative  of  Edward  Reddish,  he  being 
the  executor  of  Joseph  Reddish,  who  was  the  executor  o{ 
Edward,  to  restrain  Chorlton  from  prosecuting  an  action 
t3I^*J^  which  he  had  brought  against  the  Plaintiff  upon  a  joint  and 
several  bond  for  12002.  and  interest,  which  the  Plaintiff's 
testator  James  Antrobus  Newton  had,  with  one  Otorge 
William.  Newton,  ma4e  to  the  Defendant's  testator  Edward 
Reddish,  as  surety  for  Oeorge  WUUam  Newton,  to  secure 
6002.  and  interest;  and  the  bill  prayed  the  declaration  of 
the  Court  that  the  estate  of  James  Antnjims  Newton  was, 
under  the  circumstances,  discharged  from  any  further  liabi- 
lity in  respect  of  the  bond. 


icre- 
ditor  and  the 
principal  deb^ 
or,  from  that 
in  which  he 
stood  at  the 
time  of  the 
contract;  and 
it,  therefore, 
entitles  him 
absolutely  to 
the  benefit  of 
all  the  secu- 
rities for  the 
debt  which 
the  creditor 
held  at  the 
time  of  the 
contract;  it 
also  entitles 
the  surety,  at 
any  time,  to 
require  that 
the  creditor 
shall  enforce 
against  the 
principal  debt- 
or not  only 
all  his  reme- 
dies, and  all 
the  securities 
for  the  debt 

which  he  has  at  the  time  of  the  contract,  but  also  any  securities  for  the  debt  which  the 
creditor  may  have  acquired  subsequently  to  the  contract,  and  which  he  holds  at  the  time 
that  the  surety  requires  him  to  proceed.  And  as  a  person  paying  off  a  debt  for  which  he 
is  liable,  is  entitlea,  in  equity,  to  stand  in  the  place  of  the  creditor,  and  to  have  the  benefit 
of  the  securities  held  by  the  creditor  for  such  debt ;  so  the  surety,  on  paying  (^  the  debt 
of  the  principal  debtor,  is  entitled  to  require  from  the  creditor  the  benefit,  not  only  of  the 
securities  for  the  debt  which  the  creditor  had  at  the  time  of  the  contract  of  suretyship, 
but  also  of  sll  the  securities  which  he  holds  at  the  time  he  is  paid  off.  But  there  is  no 
implied  duty  in  the  contract  of  suretyship,  which  requires  the  creditor  to  retain,  for  the 
benefit  of  the  surety,  securities  for  the  debt  which  he  might  subsequently  reoeiTe  from  the 
principal  debtor,  and  which,  whilst  the  creditor  holds  them,  the  surety  does  not  call  upon 
him  to  enforce.  And  a  creditor,  who,  after  the  contract  of  suretyship,  having  taken  a 
further  security  from  the  principal  debtor,  subsequently  parti  with  that  security,  does  not 
thereby,  either  wholly  or  pro  tanto,  release  the  surety. 


The  relief  of  the  plaintiff's  testator's  estate  fit>m  his  liabi- 
lity as  surety  was  sought  on  the  ground,  that>  after  the 
Plaintiff's  testator  had  become  surety  to  Reddish,  Reddiek 
had  taken  from  Oeorge  William  Newton,  the  prindpal 
debtor,  a  deposit  of  his  title  deeds  of  a  perpetual  chief  rent 
of  562.  4^.  lO^d  a  year,  with  a  memorandum  stating  that 
they  were  so  deposited  as  an  auxiliary  security  for  the  bond 
debt  for  6002.  and  interest ;  that  Joseph  Reddish,  as  the 
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executor  of  Edward  Beddish,  had  allowed  the  deeds  to  be 
taken  by  George  William  Newton,  upon  his  undertaking 
to  retam  them;  but  that  Oeorge  WiUiam  Newton,  instead 
of  doing  this,  had  sold  and  conveyed  the  rent  charge  to  a 
poichaser  wiUiout  notice  of  the  lien,  whereby  the  same  was 
loBt,  and  the  Plaintiff's  testator's  estate  deprived  of  the 
benefit  thereof 
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Mr.  RoU  and  Mr.  Smytke  for  the  Plaintiff. 

Mr.  Bacon  and  Mr.  Osborne  for  the  Defendant 

The  cases  cited,  in  addition  to  those  which  are  mentioned 
and  commented  upon  in  the  judgment,  were  the  following : 
—Praed  v.  Qardmur  (a),  Cofie  v.  Middleton  (6),  Dowbig-^ 
gm  V.  Bourne  (c),  Benson  v.  Cox  (d),  Hodgeon  v.  8ha/w  (e), 
Yonge  v.  ReynM  (/),  and  Bowker  v.  BvU  {g).  Story'e 
Equity  Juris.  VoL  1,  p.  262,  a  324  was  also  referred  to. 


An^wmtni, 


Vicb-Chancellor  : — 

This  case  raises  a  point  with  reference  to  the  rights  of  a 
surety  in  respect  of  a  contract  of  suretyship  as  affected  by  the 
conduct  of  the  creditor  with  regard  to  the  principal  debtor; 
and  I  do  not  find  it  to  be  covered  by  any  of  the  decided 
cases,  though  it  is  somewhat  singular  that  such  a  case  should 
not  have  before  occurred  and  been  decided.  I  have  been 
gi^tly  assisted  in  my  investigation  of  the  cases  by  the 
argument  ^of  counsel  The  principles  settled  by  decided 
authorities,  so  far  as  they  have  gone,  enable  me  to  arrive. 


Jvdffmenlt, 


(a)  2  Cox,  86. 
(6)  T.  &  R  224. 
{c)2Y.&C.462. 
(cO  4  Beav.  379. 


(e)  3  My.  &  K  183. 
(/)  9  Hare,  809. 
(g)  1  Sim.  N.  S.  29. 
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with  tolerable  clearness^  at  a  conclusion  as  to  the  rights  of 
the  parties  in  this  particular  casa 

The  question  is  this: — Jamea  Antrobue  Newton^  the 
party  whom  the  Plaintiff  represents,  entered,  in  181 0,  into  a 
bond  as  surety  for  his  brother  Oeorge  WiUiam  Newton,iQA 
person  of  the  name  ofEd/ivard  Eeddiah,  for  the  payment  of 
12002.  Three  years  afterwards  the  creditor  took  a  security, 
by  way  of  deposit^  of  certain  title  deeds  of  the  debtor, 
with  a  memorandum  in  these  terms :  ^  I  the  undersigned 
do  hereby  acknowledge  that  the  above-mentioned  inden- 
tures were  this  day  deposited  in  my  hands  as  an  auziliaiy 
security  to  a  bond,  dated  the  17th  of  March,  1810,  from 
the  said  Oeorge  William  Nefvton  and  James  ATiirobus 
Newton  to  me,  for  securing  6002.  and  interest;  and  I 
hereby  undertake  to  return  them  safe  and  uncancelled 
on  payment  of  the  said  sum  of  6002.  and  interest  As 
witnesseth  my  hand,  this  SOth  day  of  October,  1813.  Ed- 
ward  Reddish."  Subsequently,  this  security  is  allowed  by 
Mr.  Reddish,  the  principal  creditor,  to  get  back  into  the 
hands  of  the  debtor;  and  the  result  is,  the  security  is  lost: 
and  the  question  which  then  arises  is,  whether  or  not  the 
surety,  in  consequence  of  this  transaction,  which  took  place 
subsequently  to  the  date  of  the  original  contract  of  surety- 
ship, is  released. 


Now,  as  far  as  the  cases  have  gone,  I  think  they  have 
established  certain  principles  very  clearly.  The  doctrine, 
perhaps,  is  laid  down  most  lucidly  in  the  case  which 
was  first  referred  to  (Graythome  v.  Swinburne  (a),)  in 
the  extremely  able  argument  by  Sir  Samud  RomUly, 
adopted  by  Lord  Eldon,  in  that  case.  Lord  Eldon  may  be 
taken  clearly  to  adopt  the  words  of  Sir  Samuel  RomUly, 
that  the  whole  doctrine  as  to  principal  and  surety  is  raised 


(a)  14  Ves.  60 
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upon  the  established  principles  of  a  Court  of  Equity,  not 
upon  a  eontract^  except  as  it  may  be  represented  to  be  made, 
with  the  implied  knowledge  of  the  existence  of  those  princi- 
plesL  It  is  upon  that^  that  the  whole  of  the  rest  of  the  argu- 
ment is  founded ;  I  apprehend  it  cannot  be  said  in  strictness, 
that  it  rests  upon  contract.  There  are  certain  fixed  princi- 
ples of  equity,  which  follow  necessarily  firom  the  contract  of 
suretyship,  and  which  principles  must  be  taken  to  be  known 
by  all  the  contracting  parties, — ^the  creditor,  the  surety,  and 
the  principal  debtor, — and  they  from  a  part  of  the  effect 
of  the  suretyship.  In  that  sense  only  is  it  a  matter  of 
contract 


1853. 
NxwroN 

V, 

Chorlton. 
Jiuigmeni. 


Further  than  that^  it  has  been  established,  not  only  in 
that  case,  but  in  the  case  that  Lord  Eldon  refers  to  of 
Deermg  v.  The  Earl  of  Winchdaea  (a),  and  in  the  case 
which  he  himself  decided  of  Mayhew  v.  Cricket  (6),  which 
followed  it,  that^  by  virtue  of  the  contract,  a  surety, — 
whether  he  be  informed  of  the  existence  of  other  secu- 
rities or  not^ — ^is  entitled  as  between  himself  and  the  cre- 
ditor to  the  benefit  of  any  mortgage  or  other  security  held 
by  the  creditor,  whether  he  knows  it  is  held  or  does  not 
know  it  is  held  by  him  at  the  date  of  the  contract : 
that  is  decided  in  Mayhew  v.  CrickeU.  I  apprehend 
that  when  the  parties  enter  into  a  contract  of  suretyship, 
they  all  agree  that  there  shall  be  the  utmost  good  &ith 
between  them, — ^that  the  situation  of  the  creditor  and  of  the 
principal  debtor  shall  be  perfectly  made  known  to  all  the 
sureties;  and  therefore  the  creditor  is  conceived  to  have 
made  known  to  them,  whether  in  fact  he  does  so  or  not,  every 
security  which  he  possesses,  perhaps  also  the  existing  posi- 
tion of  the  parties  at  the  time  the  contract  is  entered  into. 
That  is  put  by  Lord  Truro  very  clearly  in  the  case  of 
Owen  V.  Homan  (c),  in  which  he  says,  "  The  cases  which 


(a)  2  Bo8.  &  P.  270.      (6)  2  SwMist.  185.       (<?)  3  M.  &  Or.  378. 
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are  reported  have  generally  arisen  out  of  transactioDft  in 
which  there  has  been  personal  communication  between  the 
creditor  and  surety ;  and  the  clear  law  dedudble  6om  those 
decisions  is,  that  the  creditor  must  make  a  full,  and  tsir,  and 
honest  communication  of  every  circumstance  calculated  to 
influence  the  discretion  of  the  surety  in  entering  into  the 
required  obligation."  Then  he  compares  it  to  the  case  of  a 
contract  for  insurance,  in  which  everything  must  be  made 
known  to  the  insurer,  with  reference  to  all  the  circumstances 
that  surround  the  contract  he  is  about  to  enter  into.  Thete- 
fore,  I  apprehend,  it  is  on  those  grounds  that  every  security, 
whether  by  way  of  siu^tyship,  or  mortgage,  or  otherwise,  of 
which  the  creditor  has  the  benefit  at  the  time  of  the  con- 
tract being  entered  into,  is  supposed  to  be  made  known  to 
the  surety  when  he  is  entering  into  the  obligation,  and  the 
surety  is  to  have  the  benefit  of  them;  and  no  act  can  be 
done  by  which  he  is  to  be  deprived  of  that  benefit^  or  put 
in  a  different  position  from  that  which  he  was  in  at  the 
time  of  the  contract  being  entered  into. 

The  next  thing  I  have  to  consider — ^which  was  very 
well  distinguished  in  the  argument — ^is,  what  are  the  equi- 
ties which  are  now  to  form  part  of  this  implied  contract,  as 
regards,  first,  the  principal  debtor;  secondly,  his  co-sureties; 
and,  thirdly,  the  creditor  ?  Now,  as  regards  the  principal 
debtor,  I  think  the  authorities  amount  to  this — ^that  the 
creditor  is  clearly  entitled  to  have  all  the  debt  or  liability 
made  good  as  between  himself  and  the  debtor — (I  am  now 
speaking  of  the  case  as  between  him  and  the  creditor)—- 
the  creditor  is  entitled  to  have  the  liability  made  good  by 
the  principal  debtor  in  the  first  place;  and,  secondly,  by 
every  security  existing  in  his  (the  creditor  s)  hands  which 
has  been  so  placed  by  the  debtor.  As  regards  the  co- 
sureties. Lord  Eldon  said,  in  Craythome  v.  SwvnbwrM, 
that  equity  is  equality  of  contribution.  Although  the  cre- 
ditor has  a  perfect  right  to  attack  any  one  of  the  sureties 
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that  he  pleases^  yet^  as  between  the  co-sureties,  the  daim 
of  the  creditor  is  not  to  operate  on  their  condition — ^they 
are  not  to  be  subjected  to  his  caprice  or  discretion  in  his 
r^ard  for  bis  own  interest;  but  among  themselves  they 
are  to  contribute  equally,  or  rateably  if  they  are  bound  in 
different  proportiona 

Then,  as  regards  the  creditor,  what  is  the  question  that 
arises  in  the  case  before  me  ?  The  question  is,  what  are 
the  rights  as  between  the  surety  and  the  creditor  with  re- 
ference to  the  contract  they  have  entered  into  ?  As  regards 
ihe  creditor,  it  is  decided  that  he  is  not  bound  by  mere 
n^;iigenoe — ^unless  it  be  in  the  shape  of  what  I  may  call 
active  negligence  (a) — that  is  quite  settled:  but  it  is  held, 
that  he  is  bound  to  give  to  the  surety  the  benefit  of 
every  security  which  he  holds  at  the  time  of  the  con- 
tract— every  security  which  he  then  holds;  and  he  is  not 
allowed  in  any  way  to  vary  the  position  of  the  surety  with 
reference  to  those  securities:  that  has  been  decided  most 
distinctly  in  Mayhew  v.  Crickett  (6)  by  Lord  Eldon,  where 
there  was  a  warrant  of  attorney  in  the  hands  of  a  creditor 
put  into  operation  by  the  creditor,  and  a  judgment  obtain- 
ed, from  which  he  afterwards  discharged  the  principal 
debtor.  Lord  Eldon  held  it  utterly  immaterial  whether  the 
warrant  of  attorney  was  known  to  the  surety  at  the  time 
he  entered  into  the  contract  or  not  The  surety  had  a 
complete  right  to  the  benefit  of  it;  and  if  the  benefit  were 
lost  to  him,  he  was  at  once  discharged.  The  same  point 
was  decided  in  Capd  v.  Butler  (c),  in  which,  at  the  time 
of  the  contract,  there  was  a  mortgage  of  a  ship  in  the 
hands  of  the  creditor,  who  was  entitled  to  sell  it  and  to 
repay  himself  out  of  the  produce.  The  creditor,  not  putting 
that  in  force  according  to  the  Navigation  Laws,  the  surety 
was  thereby  prejudiced,  and  was  discharged,  pro  tanto,  from 

(a)  See  2  Riiss.  384,  per  Lord  Eldon.  (6)  2  Swanst  185. 

(c)  2  S.  &  S.  457. 
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the  contract  and  the  liability  which  he  had  entered  into 
with  the  creditor.  So  far,  therefore,  the  case  is  perfectly 
clear,  and  free  from  all  doubt  To  complete  the  quesdon 
of  the  obligation  as  between  the  surety  and  creditor,  one 
should  further  say  that  the  surety  has  a  rights  if  he  indem- 
nify the  creditor,  to  put  the  creditor  in  motion  at  all  times 
against  the  principal  debtor;  and  it  is  on  that  ground 
that  the  cases  are  decided  as  to  giving  tima  If,  therefore, 
the  creditor  do  any  act  whatever  by  which  he  is  prevented 
from  complying  with  the  request  of  the  surety  of  being  put 
in  motion,  at  any  time  the  surety  may  think  fit^  against 
the  principal  debtor,  that  also  will  discharge  the  surety,  be- 
cause he  has  disabled  himself  from  performing  what  I  have 
here  called  (adopting  the  language  of  Sir /Somite!  EomiUy) 
the  implied  contract  All  that  is  settled  by  the  decided 
cases  as  regards  the  contract  between  the  surety  and  cre- 
ditor is  this — ^the  surety  has  a  right,  at  any  moment^  to 
every  security  held  by  the  creditor  at  the  date  of  the  con- 
tract— ^it  has  never  yet  gone  beyond  that;  and  he  has  fur- 
ther a  right  to  say,  you  must  always  hold  yourself  in  a 
position  to  be  put  in  motion  at  my  request  against  the 
principal  debtor. 


I  have  gone  through  the  class  of  cases  which  have  estab- 
lished the  principles  I  have  mentioned,  before  entering  into 
those  which  approach  more  doubtful  ground,  and  which 
must  have  to  be  considered  in  ultimately  arriving  at  a  con- 
clusion in  this  case.  Some  of  the  cases  seem  to  have  held 
the  rights  of  the  surety  somewhat  higher,  and  to  have 
raised  some  degree  of  doubt  as  to  the  precise  and  exact 
position  in  which  the  creditor  stands  with  reference  to  deal- 
ings and  transactions  with  the  debtor,  after  the  contract  of 
suretyship  entered  into.  I  apprehend,  all  that  has  yet  been 
established  by  the  authorities,  and  it  is  another  question  to 
say,  whether  equitable  principles  may  or  may  not  cany  it 
farther,  is  that,  as  between  the  surety  and  principal  debtor, 
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Qot  one  iota  of  the  (»iginal  contract  must  be  varied.  Every 
right  which  existed  at  the  date  of  that  contract  must  be 
sacredlj  observed,  and  there  must  not  be  one  single  trans- 
acUoo  in  the  slightest  degree  varying  the  position  of  the 
sarety  with  regard  to  the  original  liability,  without  commu- 
nication with  him;  because,  in  the  event  of  any  such  alter- 
adon,  howevo:  it  may  be  allied  to  be  for  the  benefit  of 
the  surety;  unless  it  is  clearly  and  undeniably  for  his  bene- 
fit^ as  to  which  there  are  some  authorities^ — ^it  has  always 
been  held  that  the  surety  is  the  best  judge  of  what  is  for  his 
own  benefit,  and  that  you  must  have  a  communication  with 
him  if  you  wish  to  vary  or  depart  firom  the  contract  There 
is  an  instance  of  this  in  the  case  of  Calvert  v.  The  London 
Dodc  Company  (a) — ^witb  reference  to  the  performance  of  a 
contract  it  was  said,  that  it  was  beneficial  that  the  contract 
should  be  completed ;  but  the  Court  held  it  might  operate 
other¥nse,  and  it  was  a  matter  upon  which  the  surety  had  a 
right  to  be  consulted. 


1853. 


JwigmaU. 


That  being  the  case  as  to  all  rights  at  the  time  of  entering 
into  the  contract^  the  question  that  arises  in  this  case  is, — ^what 
ve  the  sorts  of  dealings  that  may  take  place  subsequent  to  the 
contract,  in  respect  of  matters  which  did  not  forfn  a  part  of  the 
original  arrangement,  but  which  may  influence  the  position  of 
the  surety ;  and  with  regard  to  that  Lord  Boslyn,  in  the  case 
ofReea  v.  Berrmgton  (&),  laid  down  the  doctrine  in  a  very 
broad  way,  which  seems,  from  the  subsequent  cases,  to  have 
caused  some  confusion.  In  Reea  v.  Berrmgton  there  was  a 
giving  of  time,  which  in  effect  had  operated  as  a  discharga 
Ix)rd  Rodyn  says — ^"The  Defendants  have  put  it  out  of 
their  power  to  perform  that  which  the  nature  of  the  relation 
between  the  surety  and  the  person  with  whom  he  is  bound 
requires"  (c).  But^  after  commenting  on  the  rule,  he  pro- 
ceeds to  say — ''This  produces  no  inconvenience  to  any  one, 


(a)  2  Keen,  638. 

voux. 


(6)  2Ves.jun.540. 
U  U 


ij})  Id.  543. 
H.  W. 
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for  it  only  amounts  to  this,  that  there  shall  be  no  transao- 
tion  with  the  principal  debtor,  without  acquainting  the  per- 
son who  has  a  great  interest  in  it "  (a).  It  Is  here  laid  down 
broadly  and  generally,  without  reference  to  whether  that 
transaction  alters  the  original  contract  or  not,  that  there 
shall  be  no  transaction  with  the  principal  debtor  without 
acquainting  the  surety.  Lord  Roslyn  proceeds — ^"The 
surety  only  engages  to  make  good  the  deficiency.  It  is  the 
clearest  and  most  evident  equity,  not  to  carry  on  any  trans- 
action without  the  privity  of  him  who  must  necessarily  have 
a  concern  in  every  transaction  with  the  principal  debtor. 
You  cannot  keep  him  bound,  and  transact  his  affiurs  (for 
they  are  as  much  his  as  yoiu*  own)  without  consultmg 
him"  (a).  If  that  is  to  be  taken  in  its  broadest  generality, 
it  will  apply  to  the  case  now  before  the  Court  It  is  the 
case  of  a  transaction  with  the  principal  debtor,  and  it  is  a 
transaction  which  has  taken  place  without  consulting  the 
surety  ;  but  that  this  cannot  be  taken  in  its  absolute  geni- 
ality, is  clear  from  a  number  of  cases  since  decided :  Perfed 
V.  Muagrave  (6)  was  not,  I  believe,  cited  at  the  bar,  al- 
though nearly  all  the  cases  were  cited.  In  Perfect  v.  Mus- 
grave,  it  was  attempted  by  the  surety  to  discharge  himself, 
because  the  creditor  had  entered  into  a  subsequent  contract, 
by  which  he  agreed  to  take  lOa.  in  the  pound,  but  had  not 
discharged  the  debtor  fix)m  the  original  debt  The  surety 
said,  'he  ought  to  have  been  informed  of  it*  The  Court  said 
it  could  not  possibly,  in  any  way,  injure  him:  he  stood  as  he 
did  at  the  date  of  the  original  contract  If  anything,  it  was 
done  in  a  such  a  manner  that  he  could  not  be  affected  in 
any  other  way  than  beneficially.  Then  there  are  the  cases 
of  Twopenny  v.  Young  (c),  and  Eyre  v.  Everett  (d).  The 
latter  case  goes  to  a  subsequent  dealing  of  this  descriptioD. 
A  party  being  bound  with  the  principal  debtor  to  secure 
the  payment  of  the  purchase  money  of  certain  shares  in  a 


(a)  2  Vesjun.  643. 
(6)  6  Price,  111. 


(c)  3  R  &  C.  208. 
(c/)  2  Ruas.  381. 
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joint  stock  oompany  to  Meesrs.  Everett  ds  Co.  the  bankers, 
they  afterwards  lent  the  principal  debtor  a  8iim  of  ]0,000Z., 
more,  I  think,  than  was  due  upon  the  original  bond, 
and  took  a  new  bond  from  him  for  that  10,000{.  It  was 
attempted  to  say  that  the  surety  was  discharged  ;  but  Lord 
Eldon  said,  there  was  nothing  that  prevented  the  creditors 
from  contracting  a  new  debt  with  their  debtor ;  and  although 
in  effect,  if  you  are  to  adopt  the  precise  language  of  Reea  v. 
BerringUm,  it  does  materially  influence  the  position  of  the 
surety,  in  this  sense,  that  entering  into  this  new  and  large 
engagement  is  an  act  of  the  principal  debtor  which  may 
lessen  the  chance  of  his  paying  the  original  debt;  yet 
Lord  Eldon  in  effect  said,  that  it  was  not  any  alteration  of 
the  contract  that  existed  between  them.  I  think  the  result 
of  the  whole  is  this — and  I  have  found  no  case  yet  that  has 
gone  beyond  it : — ^that  what  you  are  to  take  care  of  is,  that  the 
original  contract  be  not  disturbed ;  that  you  are  not  in  any 
way  to  vary  any  of  the  rights  that  existed  at  the  time  the 
contract  was  entered  into. 
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There  was  another  class  of  cases  to  which  I  shall  now 
have  to  advert,  which  have  some  bearing  on  the  question, 
hut  I  think,  when  analysed,  do  not  carry  the  point  as 
^h  as  the  Plaintiff  wishes  to  place  it  in  this  case. 
What  has  arisen  in  this  case  is  a  further  security  taken 
for  the  debt  after  the  original  contract  That^  of  course, 
^  beneficial  to  the  surety;  and  then  there  has  been 
ft  handing  back  of  that  security  to  the  principal  debtor. 
^ow,  neither  the  taking  of  that  security,  nor  the  handing 
^  hack,  in  the  slightest  degree  altered  the  position  of 
fte  surety  under  the  original  contract  The  surety  did 
not  then  contract  in  any  way  for  the  benefit  of  any  future 
^^curity  to  be  given  by  the  debtor,  nor  did  he  contract 
^  any  way  for  any  future  act  between  the  parties  which 
^ht  alter  or  discharge  his  liability.  The  principles  of 
^»%that  have  been  held  to  apply  hitherto  have  been 
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these — ^ihat  the  surety  is  to  have  the  benefit  of  all  things 
as  they  stand,  and  none  of  those  things  is  to  be  yaried  or 
altered  in  the  slightest  degree  whatever.  Neither  the  taking 
of  this  further  security,  nor  the  giving  it  back,  affected  ttie 
rights  of  the  paxty  under  the  original  contract 

There  is,  then,  a  class  of  cases  affirming  this  propodtion : 
that^  although  the  security  is  taken  under  the  original  con- 
tracty  yet  if  the  surety  satisfy  the  creditor  his  debt»  and  the 
creditor  has  in  his  hand  securities  for  the  debt  which  have 
been  given  him,  whether  at  or  after  the  original  c<Hitract, 
the  surety  thai  becomes  entitled,  on  paying  off  the  creditor, 
to  stand  in  the  shoes  of  the  creditor  and  to  have  the  benefit 
of  every  security  which  the  creditor  then  hold&  That  arises 
upon  a  dififerent  principle  of  equity  from  what  may  be  con- 
sidered to  be  the  equities  under  the  original  contract  It 
arises,  I  apprehend,  from  this,  that  the  party  who  pays  off 
any  person  who  holds  a  mortgage  or  other  security,  is  en- 
titled to  have  the  benefit  of  all  the  securities  that  person  so 
holds  in  respect  of  the  debt  which  he  has  paid  off:  he  has 
discharged  the  liability  for  which  the  security  is  held,  and 
he  is  entitled  to  call  for  an  assignment  from  that  party  of 
the  securities  he  so  holds. 


Now,  it  has  been  very  ably  argued  by  Mr.  RoU  and  Mr. 
Smythe,  that  there  is  an  engagement  as  between  the  surety 
and  the  principal  debtor,  that^  if  jou  the  principal  debtor,  at 
any  time  hereafter,  place  securities  in  the  hands  of  the 
creditor,  I  the  surety,  as  against  you,  am  entitled  to  the 
benefit  of  those  securities;  and  therefore  you  the  creditor, 
knowing  that  to  be  my  equity  against  the  principal  debtor, 
whenever  by  any  chance  you  have  securities  come  into  your 
hands,  are  bound  by  that  knowledge  and  understanding  at 
the  time  the  contract  is  entered  into,  and  are  bound  to 
retain  for  my  benefit  those  securities  that  so  come  into  your 
handa     It  is  a  nice  question,  and  it  is  the  real  question  and 
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difficulty  in  this  case,  whether  that  additional  eqmty  will  or 
will  not  be  imported  into  the  contract  of  suretyship.  I  do 
not  find  that  any  such  case  has  yet  arisen.  There  is  the  case 
ofWade  v.  Coope  (a),  which  is  adverse  to  it :  the  doctrine 
there  is  carefully  laid  down,  as  it  always  has  been,  by  Lord 
Eldoriy  not  following  quite  so  lax  a  description  of  the 
equities  as  is  given  by  Lord  Roslyn  in  Rees  v.  Berri/ngtony 
but  with  very  careful  restriction  to  its  being  confined  to 
securities  existing  at  the  date  of  the  contract,  not,  of 
course,  saying  that  it  did  not  go  beyond  that^  yet  always 
so  carefully  restricted  to  that,  that,  when  I  find  it  so 
carefully  guarded  on  the  one  hand,  and  when  I  also  find 
the  case  of  Wade  v.  Coope,  which,  if  not  actually  decided 
upon  that  doctrine,  at  least  has  it  distinctly  laid  down 
by  the  Vice-Chancellor  of  Englcmd,  I  do  not  feel  my- 
self bound  to  extend  those  principles  of  equity  further  than 
they  have  hitherto  been  carried 
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The  argument  in  favour  of  the  discharge  of  the  surety  has 
been  very  strongly  pressed  upon  me  in  this  way:  a  supposed 
case  has  been  put>  and  it  has  been  said,  you  get  almost  to  an 
absurdity,  suppose  the  party,  the  principal  debtor,  literally 
comes  and  deposits  with  the  creditor  a  sum  of  money,  and 
says,  **  this  I  will  render  available  for  the  payment  of  your 
debt."  It  must  of  course,  always  be  put  on  certain  condi- 
tions>  for  short  of  that  it  is  payment^  and  then  the  whole  case 
is  at  an  end  If  the  debt  be  paid,  the  surety  is  dischaiged 
by  the  operation  of  payment ;  but  suppose  the  debtor  leaves 
exchequer  bills  with  his  creditor,  and  says  "  here  are  the 
means  by  which  you  may  at  once  go  into  the  market  and 
pay  yourself"  and  afterwards  those  bills  are  re-delivered: 
on  behalf  of  the  surety  it  is  said,  that,  where  the  debtor  has 
approached  so  near  as  that  to  actual  payment,  it  is  not  in 
the  option  of  the  creditor  to  relieve  him,  being  then  on  the 


(a)  2  Sim.  155. 
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verge  of  payment,  and  afterwards  to  ML  back  on  the  surety. 
Those  cases  do  not  put  it  any  higher  than  the  case  of  a 
mortgaga  It  is  either  payment  or  security,  one  or  the 
other,  and  there  is  no  reasoning  applicable  to  it  to  be  drawn 
from  the  case  of  Law  v.  The  East  India  Company  (a), 
cited  by  Mr.  Smythe  ;  when  that  case  is  analysed,  it  appears 
to  be  a  case  of  payment  It  was  the  case  of  a  surety  to  the 
East  India  Company  for  the  accounting  of  the  principal 
debtor.  The  principal  debtor  died,  and  on  the  account 
being  settled,  it  appeared  that  the  East  India  Company 
had  previously  conceived  that  they  (the  Company)  and  not 
their  officer,  were  the  parties  indebted;  and  they  had  settled 
an  account  on  that  footing,  and  paid  over  a  balance  to  him. 
They  subsequently  found  they  had  made  a  mistake,  and 
endeavoured  to  recover  the  amount  against  the  surety;  and 
what  Lord  Alvamiey  held  was«  that  it  could  not  be  con- 
tended upon  any  principle  that  prevails  with  regard  to 
principal  and  surety,  that»  where  the  principal  debtor  has 
left  a  sufficient  fund  in  the  hands  of  the  obligee,  and  he 
thinks  fit,  instead  of  retaining  it  in  his  hands,  to  pay  it  back 
to  the  principal  debtor,  the  surety  can  ever  be  called  upon 
in  respect  of  that  sum. 


I  think  the  rights  with  regard  to  the  creditor  are  so 
clearly  put  by  Lord  Eldon  in  the  case  of  Wright  v. 
Simpson  (6),  that  that  case  affords  a  better  guide  for  my 
decision  than  any  of  the  other  authorities  that  have  been 
referred  to.  Lord  Eldon  there  sayet,  '*  As  to  the  case  of 
principal  and  surety,  in  general  cases  I  never  understood 
that  as  between  the  obligee  and  the  surety,  there  was  an 
obligation  of  active  diligence  against  the  principal  If  the 
obligee  begins  to  sue  the  principal  and  afterwards  gives 
time,  there  the  surety  has  the  benefit  of  it ;  but  the  surety 
is  a  guarantee ;  and  it  is  his  business  to  see  whether  the 


(a)  4  Vea.  824. 


(6)  6  VcB.  714. 
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principal  pays^  and  not  that  of  the  creditor.  The  holder  of 
the  security,  therefore,  in  general  cases,  may  lay  hold  of  the 
surety;  and  till  very  lately,  even  in  circumstanoefl  under 
which  the  surety  would  not  have  had  the  same  benefit  that 
the  creditor  would  have  had.  But^  in  late  cases,"  that  is^ 
alluding  to  cases  in  bankruptcy,  "  provided  there  was  no 
ride,  delay,  or  expense,  as  in  the  case  put  of  the  money  in 
the  next  room,  indemnifying  against  the  consequences  of 
risk,  delay  and  expense,  the  surety  has  a  right  to  call  upon 
the  creditor  to  do  the  most  he  can  for  his  benefit ;  and  the 
later  cases  have  gone  further.  It  is  now  clear,  that^  if  the 
surety  deposits  the  money  and  agrees  that  the  creditor  shall 
be  at  no  expense,  he  may  compel  the  creditor  to  prove 
under  a  commission  of  bankruptcy,  and  give  the  benefit  of 
an  assignment  in  that  way  "  (a).  When  one  comes  to 
analyse  that^  what  in  effect  does  it  amount  to  ?  Lord  Eldoii 
says,  the  creditor  is  not  bound  to  prove  in  bankruptcy, 
although  the  debt  may  be  wholly  lost  by  his  not  proving; 
he  is  not  bound  to  prove,  unless  the  surety  put  him  in 
motion  and  indemnify  him.  Nay  more,  according  to  the 
illustration  put  by  Lord  Eldon,  if  the  money  is  lying  in  the 
next  room,  the  creditor  is  not  obliged  to  walk  into  the  room 
^  take  it^  except  the  surety  will  indemnify  him  against 
the  consequences  (if  there  be  any)  of  his  performing  that  act 
He  is  not  bound  to  stir  one  step  in  the  matter ;  and  I  think, 
when  you  foUow  out  the  principle  of  that  reasoning  it  is  this, 
that  in  reality  all  the  surety's  right  against  the  creditor  is  to 
^Jf  *  I  claim  the  right  to  put  you  in  active  motion  against 
the  debtor,  and  until  that  is  done  nothing  arises  between 
you  and  me,  unless  it  be  something  that  alters  our  position 
^der  the  original  contract  If  you  have  obtained  a  sub- 
^^ent  security  fi-om  any  quarter,  and  I  ask  you  to  pro- 
^^  actually  to  enforce  that  subsequent  security,  on  indem- 
nifying you,  you  must  do  it ;  and  if  I  pay  you,  you  must 
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hand  over  to  me  that  security/'  Lord  Eldon  puts  the  case 
of  the  creditor  beginning  to  sne  and  ceasing.  That  comes 
rather  nearer  to  the  case  in  question  than  any  other.  If  the 
creditor  begin  to  sue  and  ceases,  then  the  surety  is  released 
But  in  another  case,  where  Wright  v.  Simpson  was 
cited  before  Lord  Eldon,  he  explained  what  he  had  there 
said,  by  observing,  that^  if  you  begin  to  sue,  you  are  only 
doing  what  the  surety  could  force  you  to  do  by  the  "procea 
of  indemnifying  you,  and  if  you  take  that  on  yomself 
voluntarily  you  are  bound  to  follow  it  out  (a). 

The  question  is,  whether  the  creditor  is  liable  in  respect 
of  laches  subsequent  to  the  contract  ?  Now,  all  the  cases 
that  have  been  cited  on  the  subject  of  the  surety  having  a 
right  to  the  subsequent  securities,  only  turn  upon  thisy— 
that  any  person  paying  off  a  debt  has  a  right  to  an  assign- 
ment The  case  of  Parsons  v.  Briddock  (6)  has  been 
followed  in  some  subsequent  cases.  In  Wright  v.  Mot- 
ley  (c).  Sir  WiUiam  Qnmt  cites  that  case,  and  says,  it  is  a 
very  0trong  instance  of  the  application  of  the  equity;  and 
Lord  Eldon,  in  Craythome  v.  Svrinbume,  entertained  no 
doubt,  thaty  if  it  had  not  been  from  the  nature  of  the  con- 
tract, which  shewed  that  it  was  not  a  security  for  the  same 
debty  he  would  have  given  the  benefit  of  that  subsequent 
security  to  the  surety  on  his  paying  off  the  debt  Then 
came  the  case  I  have  lately  referred  to  of  Wade  v.  Coope, 
before  the  Vice-Chancellor  of  England.  There,  a  sum  of 
1200!.  was  borrowed,  which  was  intended  to  be  secured 
originally  by  the  suretyship  of  three  several  bonds  of  400i. 
each,  entered  into  by  the  principal  debtor  and  one  surety  to 
each  bond,  but  one  of  the  sureties  did  not  concur  in  that  ar- 
rangement; however,  that  point  was  not  aigued  No  doubt, 
the  other  sureties  ought  to  have  been  discharged  on  that 
ground,  if  it  was  part  of  the  contract  that  all  the  bonds 


(a)  See  BouUbte  v.  Stubhs,  18  Ves.  26.  (6)  2  Vem.  608. 

(c)  11  Vea.  12. 
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should  be  given,  there  being  only  two  bonds  of  400L  each 
entered  into  with  the  principal  debtor  and  a  surety.  In 
conseqaence  of  a  third  bond  not  being  given,  a  mortgage,  a 
year  or  two  afterwards,  was  entered  into  by  the  principal 
debtor,  by  which  he  secured  to  the  creditor  the  sum  of 
10002.  then  due  on  the  account  This  security  was  made  in 
respect  of  what  was  due  upon  the  contract  That  mortgage 
for  10002.  must  have  included,  and  in  the  Vice-Chancellor's 
judgment  he  said  it  did  include,  the  400!.  bond,  or  part  of 
it,  for  which  Coope  the  surety,  who  was  the  Defeudanti^  had 
entered  into  the  contract  of  suretyship.  After  that  a  second 
mortgage  was  made  of  this  property  by  the  original  mort- 
gagor and  the  principal  debtor.  Then  the  party  who  was 
the  creditor,  holding  the  first  mortgage  as  a  security  for  his 
debt,  sued  Coope  in  respect  of  his  400!.  bond,  and  recovered 
the  400!. ;  and  then  Coope  (in  another  suit  in  which  he 
&iled  in  getting  an  injunction  and  had  to  pay  the  400!. 
bond)  obtained  permission  to  pay  off  the  residue  of  the  debt 
due  on  the  mortgage,  which  was  600!.  and  odd,  and  having 
paid  that  residue,  he  got  an  assignment  of  the  mortgage. 
It  is  not  as  Mr.  Smythe  put  it  that  he  was  trying  to  tack 
this  bond  to  the  mortgage.  The  400!.,  which  was  an  original 
part  of  the  security  for  1200!.,  had  been  recovered  at  law 
against  Coope.  What  he  does  in  effect  is  this, — ^he  pays 
off  400!.,  part  of  the  mortgage,  and  obtains  leave  to  pay  off 
the  remainder  and  take  an  assignment  of  the  whole.  It 
was  not  precisely  the  case  of  tacking  the  bond  to  the 
mortgage.  He  says,  as  against  the  party  entitled  to  the 
second  mortgage, '  I  come  in  in  priority  to  you,  although  you 
obtained  your  second  mortgage  prior  to  my  having  paid  off 
my  bond,  and  to  my  having  obtained  power  to  have  the 
mortgage  debt  assigned  to  me.'  Of  course,  he  was  entitled 
to  the  mortgage.  As  to  the  portion  of  the  600!.  which  re- 
mained, there  was  no  question ;  the  question  was,  whether 
he  was  entitled  to  the  400!.  The  400!.  was  literally  a  part 
of  the  debt  secured  by  the  mortgage,  and  the  Vice-Chan- 
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oellor  held>  on  two  grounds,  that  the  Defendant  was  not 
entitled  to  the  equity.  The  Yioe-Chancellor  said,  he 
never  knew  an  instance  in  which  a  party,  being  a  surety  for 
a  debt,  and  a  mortgage  being  given  for  another  debt  of 
which  that  was  a  part  and  not  the  whole,  was  entitled  to  the 
benefit  of  the  security.  Whether  he  be  so  entitled  or  not, 
may  be  open  to  question.  He  held  further,  that  there  was 
no  instance  in  which,  where  the  security  was  given  sub- 
sequent to  the  debt,  the  party  had  a  right  to  insist  on  the 
equity.  I  think  it  very  possible,  if  that  case  oomes  to  be 
sifted,  the  latter  ground  will  be  held  the  more  tenable  of 
the  two.  The  Vice-Chanoellor  did  in  efifect  distinctly 
decide  that  the  position  of  the  surety  was  this,  that  he  can- 
not, prior  to  payment,  insist  on  any  rights  as  vested  in  him- 
self No  doubt,  if  he  had  paid  off  the  4007.  and  had  got  an 
assignment  before  any  subsequent  mortgage  was  made,  ihe 
question  would  not  have  arisen.  What  I  apprehend  as 
really  the  result  of  all  these  cases  is  this : — ^Tou,  the  surety, 
may  assert  your  rights  actively  whenever  you  please.  When 
you  assert  them  actively,  the  creditor  \rill  be  obliged  to 
hand  over  to  you,  on  your  pajdng  him,  all  the  securities  he 
holds  undisposed  of  If  they  are  securities  held  at  the  date 
of  the  original  contract,  you  will  be  entitled  to  them 
absolutely,  because  it  is  .a  part  of  the  original  contract  that 
your  position  shall  not  be  altered.  If  they  are  subsequent, 
then  your  right  and  equity  only  arise  from  the  time  of  your 
putting  yourself  in  active  motion,  and  not  before. 


There  was  another  case  cited  to  me,  which  was  before  the 
Yioe-Chancellor  of  England^  which  I  candidly  confess  I 
feel  great  difficulty  in  comprehending:  that  is  the  case  of 
Williams  v.  Owen  (a).  There  was  an  actually  existing 
contract  for  a  mortgage  at  the  time  the  contract  of  surety- 
ship was  entered  into,  and  after  that  the  principal  debtor 


(a)  13  Sim.  697. 
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entered  into  a  contract  to  give  the  creditor  an  additional 
charge  upon  that  security,  which  of  course,  therefore^  da- 
maged that  security  to  the  extent  of  the  additional  charge  ; 
aod  yet  it  was  held  that  the  creditor  had  a  right  to  hold 
that  additional  charge  against  the  surety  paying  off  the 
debt  But^  if  the  principles  settled  in  Mayhew  v.  Crickett 
and  Capd  v.  Butler  are  correct^  I  should  have  thought  the 
securities  at  the  date  of  the  original  contract  ought  not  to 
be  altered  in  any  way  between  the  principal  debtor  and  the 
surety.  The  Vice-Chancellor  puts  the  case  of  Williams  v 
Owen  on  grounds  which  may  sustain  it— on  the  actual 
form  of  tlie  instrument,  and  it  may  rest  upon  this — ^that 
the  surety  was  privy  to  the  whole  transaction  and  did  not 
specially  contract  that  there  should  be  no  further  charge ; 
he  did  not  specially  contract  that  that  mortgage  should  not 
be  altered  ;  and  the  Vice-Chancellor,  if  I  might  venture  to 
express  my  notion  of  what  fell  from  him,  though  it  is  not  so 
clearly  stated  as  he  was  usually  in  the  habit  of  doing, 
seems  to  have  thought  that  the  express  contract  he 
was  looking  at  amounted  to  a  waiver  of  the  implied  con- 
^'I'act  of  suretyship.  If  so,  I  can  understand  the  decision  of 
the  case:  if  it  were  otherwise  it  certainly  seems  distinctly 
opposed  to  Mayhew  v.  Crickett, 

I  have  thought  it  necessary  to  go  so  much  at  length  in 
this  case,  because  I  think  it  desirable  that  the  grounds  of 
^7  decision  should  be  fully  explained  in  a  case  of  some 
iiovelty.  It  has  never  yet  been  held,  that  a  party  entering 
uito  a  contract  of  suretyship  places  himself  in  such  a  posi- 
^on,with  regard  to  the  principal  debtor,  as  to  entitle  him  to 
say  to  the  creditor,  I  have  a  right  to  all  securities,  post, 
PTeaent,  or  to  come,  against  the  principal  debtor:  whenever 
you  find  yourself  in  the  position  of  holding  securities,  hold 
them  for  my  benefit, — ^you  are  not  to  damage  me  by  any 
dealing  with  them.  It  has  not  been  so  held;  and  Wade  v. 
Coope  is  an  authority  the  other  way.  I  am,  therefore,  of 
opinion  that  I  cannot  grant  the  injunctioiL 
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March  Bthy  THE  EARL  OF  LINDSEY  v.  THE  GREAT 

9th,d:i4ih.  NORTHERN  RAILWAY  COMPANY. 

A  landowner,  J.  HIS  was  a  motion  for  an  injunction  to  restrain  the  De- 
of  "pL-Dwment^  fe^danta  from  allowing  any  of  their  trains  to  pass  the  sta- 

entered  into 

an  agreement  with  the  prajeotorB  of  a  railway,  stipulaEting,  among  otlier  things,  that  thej 
ehomd  take  oertain  portions  of  hia  land,  and  pa^  him  certain  specified  sums  for  the  same, 
and  by  way  of  compensation  for  permanent  injury  to  his  mansion  and  estate;-  that  they 
should  execute  certain  works  of  utility  and  omnment  on  his  property,  and  make  and  xnain- 
tain  a  station  adjoining  or  near  to  a  particular  rood,  at  which  all  trains  parsing  along  the 
railway  should  stop  for  the  accommodation  of  passengers,  and  for  the  receiving  and  unload- 
ing of  goods,  luggage,  carriages,  and  horses;  with  a  provision  that  the  landowner  should  with- 
draw his  opposition  to  the  bill  of  the  projectors,  and  co-operate  with  them  and  use  his  beet 
endeavours  to  prevent  the  bill  of  a  rival  company  from  passing  into  a  law;  but  that,  if  the 
bill  of  the  riviJ  company  should  pass,  then  the  first-mentioned  company  should  pay  the 
Plaintiff  oertain  sums  for  the  land  the  rival  company  might  take,  and  recover  from  the  latter 
and  pay  to  the  first-mentionod  company  the  largest  amount  of  price  and  compensation 
which  could  be  obtained ;  and  a  provision  that  either  of  the  parties  might  determine  the 
agreement  by  notice  to  the  other  if  the  bill  of  the  first-mentioned  company  should  not  pass 
within  six  months ;  and  a  further  provision,  that,  if  the  two  projected  companies  should  be 
amalgamated,  the  amalgamated  company  should  pay  certain  sums  to  the  Plaintiff  as  pui^ 
chase  money  and  compensation;  and  that  the  covenants  and  agreements  concerning  the 
purchase  and  taking  of  land,  not  making  deviations  without  the  Plaintiff's  consent,  and  the 
making  and  maintaining  such  station,  and  all  other  the  covenants  and  agreements  therein- 
before contained  on  the  part  of  the  first^mentioned  company,  so  fiir  as  the  same  should  be 
applicable,  should  be  performed  by  the  amalgamated  companies.  By  an  Act,  passed  within 
six  months,  the  subscribers  to  the  two  projected  companies  were  incorporated  in  one  body, 
and  authorised  to  make  certain  of  the  projected  lines  of  railway;  and  it  was  enacted,  that 
the  shareholders  of  each  company  should  be  entitled  in  certain  rates  or  proportions  to  the 
shares  of  the  united  company.  It  was  held  by  the  House  of  Lords,  affirming  the  judg- 
ment of  the  Exdiequer  Chamber  (which  reversed  that  of  the  Oowct  of  Exchequer)^  that, 
notwithstanding  the  bill  of  the  fijst-mentioned  company  did  not  pass,  the  agree- 
ment could  not  be  determined  by  a  notice  given  by  the  projectors  who  were  parties  to  the 
agreement^  or  by  the  amalgamated  body.  The  amalgamated  company  having  then  taken 
the  land  referred  to  in  the  agreement,  and  paid  for  it  the  price  thereby  stipulated,  and  hav- 
ing, in  a  suit  in  equi^  brought  sgainst  them  by  the  landowner,  claimed  the  benefit  of  the 
agreement,  he  filed  his  bill  for  a  specific  performance  of  his  contract  with  the  projectors  of 
the  first-mentioned  company,  and  moved  for  an  injunction  to  restrain  the  incorporated  com- 
pany from  permitting  any  of  their  trains  to  pass  a  certain  station  near  the  road  mentioned  ia 
the  agreement  without  stopping  thereat  for  the  accommodation  of  passengers,  &c  :—Beld, 
that  ^e  union  and  incorporation  of  the  shareholders  of  the  two  companies  in  one  body,  and 
the  consolidation  of  their  several  shares  under  the  Act  of  Parliament,  constituted  an  amal- 
gamation within  the  meaning  of  the  agreement 

That  the  amalgamated  company  was  bound  by  the  agreement  entered  into  with  the 
Plaintiff  by  the  projectors  of  the  first-meutioned  company. 

That  there  was  no  objection  to  the  agreement  in  point  of  legality,  with  referenoo  to  iho 
position  of  the  Plaintiff  as  a  member  of  the  legislature;  and  that,  especially  after  the  agree- 
ment had  been  the  subject  of  consideration  and  construction  in  the  House  of  Lords  and  in 
the  Court  of  Queen's  Bench,  this  Court  would  not  refuse  to  enforce  it  on  any  suggestion  of 
illegality. 

That  the  Plaintiff  was  therefore  entitled  to  the  injunction,  and, — under  the  circauistances 
of  the  case,  upon  the  interlocutory  application^ — before  the  hearing  of  the  cause. 
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Railway  without  stopping  thereat  for  the  accommodation  ThkEarlof 

of  passengers  and  to  receive  and  unload  goods^  luggage,  and  ^^^'^ 

carriaiTes  and  horsea  Th»  Omat 

^  KOBTHKRir 

Bailway  Co. 
The  application  was  founded  on  an  agreement,  dated  the      SMrmfm. 
16th  of  March,  1846,  and  made  between  8a/mud  James 
Capper  and  others,  therein  described  as  members  of  the 
board  of  provisional  directors  of  a  projected  company,  called 
the  Direct  Northern  Railway  Company,  of  the  first  part, 
and  the  Plaintiff  of  the  second  part;  which  recited  that  the 
Plaintiff  was  the  owner  of  Ujffington  House,  and  of  the 
greater  part  of  the  lands  of  the  parishes  of  Uffi/nffton  and 
ToUington  in  the  county  oi  Lincoln, — ^that  the  Direct 
Northern  Company  proposed  to  carry  their  railway,  accord- 
ing to  the  deposited  plan,  at  little  more  than   270  yards 
ftom  the  Plaintiff's  mansion,  by  which,  as  it  was  alleged, 
great  permanent  injury  would  arise  to  his  house  and  estate, 
and  to  the  rectory  of   Uffimgton,    of  which  he  was  the 
patron ;  and  that  the  Plaintiff  had  intimated  his  intention 
to  oppose  the  bill;  that  a  company,  called  the  Oreat  North- 
^'^  Railway  Company,  had  also  given  notice  of  their  in- 
tention to  apply  for  an  Act  of  Parliament  for  making  a 
^way  from  London  to  York;  and  that  the  Plaintiff  had 
agreed  with  the  parties  to  the  agreement  of  the  first  part 
^  abandon  bis  intention  to  oppose  the  bill  of  the  Direct 
Northern  Company,  and  to  assent  to  the  same,  and  to  use 
his  best  endeavours  to  prevent  the  bill  of  the  Oreat  North- 
^ni  Company  from  being  passed,  upon  the  terms  and  con- 
ditions thereinafter  contained.    The  parties  to  the  agree- 
ment then  proceeded  to  covenant  with  each  other,  for  them- 
selves and  their  respective  heirs^  executors,  and  administra- 
^iB,  among  other  things,  that^  if  the  bill  empowering  the 
IHrect  Northern  Company  to  construct  their  line  should 
P^^  into  a  law  before  the  expiration  of  six  months  from 
the  date  of  the  agreement,  the  Direct  Northern  Company 
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should  pay  to  the  Plaintiff  the  sum  of  25,000{.  in  compen- 
sation of  the  permanent  injury  to  his  mansion  and  estate, 
and  as  the  purchase  money  of  the  land  described  in  the 
plan,  amounting  to  20a.  3r.  24p.,  or  thereabouts;  with  a 
provision  for  an  abatement  of  50001.  if  an  Act  of  Parlia- 
ment should  be  obtained  within  the  three  years,  for  varying 
the  line  through  the  Plaintiff's  estates  in  the  manner  Uierein 
indicated;  that  the  company  should  pay  the  Plaintiff  3001. 
per  acre  for  any  additional  quantity  of  land  they  might  re- 
quire and  take,  beyond  the  20a.  3r.  24p.,  but  should  not  ex- 
ercise any  of  their  powers  to  compel  or  enforce  the  sale  by 
the  Plaintiff  of  any  such  additional  quantity  of  land,  nor 
should  the  company  make  any  deviation  from  their  line 
through  the  Plaintiff's  estate  without  his  consent.  That, 
in  the  event  of  their  bill  passing,  the  Direct  Northern 
Company  should  make  all  such  bridges,  viaducts,  walls, 
fences,  and  other  works,  as  should  be  necessary  for  pre- 
serving the  communication  between  the  parts  which  should 
be  severed  by  the  railway  of  the  Plaintiff's  estate,  and 
for  the  convenience,  accommodation,  and  security  of  the 
Plaintiff  and  his  tenants,  and  of  the  said  several  lands,  in 
such  manner  as  the  agents  of  the  Plaintiff  and  the  company 
(therein  named),  or,  in  case  of  their  disagreement^  an  umpire 
to  be  appointed  by  them  should  require  and  direct,  and 
should  at  all  times  thereafter  maintain  the  said  bridges, 
viaducts,  walls,  fences,  and  other  works  in  all  needful  re- 
parations, and  also  make  and  at  all  times  thereafter 
maintain  a  station  at  some  point  to  be  approved  of  by  the 
Plaintiff,  adjoining  or  near  to  the  road  from  Stamford  to 
Deepingy  at  which  station  all  trains  passing  along  the  said 
railway  should  stop,  for  the  accommodation  of  passengers, 
and  for  receiving  and  unloading  of  goods,  luggage,  and  car- 
riages and  horsea  Then  followed  many  other  provisions, 
whereby  the  company  were  to  provide  a  sufficient  police 
force  during  the  execution  of  the  works,  contribute  to- 
wards the  deviation  of  a  road,  erect  a  brick  wall,  park 
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gates  and    lodges,    plant   the   bankfiide  of  the    railway 
with  ornamental  shrubs  and  trees,  not  to  erect  any  steam- 
engine   or  foundry  on  land  taken  from  the  Plaintiff's 
then  estate,   or  within  300  yards  thereof;   and  that^  in 
consideration    of    the  foregoing   covenants,    the  Plaintiff 
should  not  prefer  his  petition  against  the  said  bill  so  intro- 
duced for  empowering  the  said  Direct  Northern  Company 
to  make  their  proposed  railway,  but  as  a  landowner  would 
assent  to  the  same  being  passed:  and  the  Plaintiff  should 
forthwith,  or  as  soon  as  might  be,  prefer  and  prosecute,  as  a 
landowner,  a  petition  or  petitions  against  the  said  bill  so 
inirodnoed  into  the  House  of  Commons,  for  empowering 
the  Oreat   Northern  Company  to  make  their  proposed 
railway  from  London  to    York,  with  a  certain  branch 
theiB&om,  in  the  different  stages  of  the  said  bill,  as  well 
through  the    House  of  Commons  and  also  through  the 
House  of  Lords;  and  for  such  purpose  should,  as  such  land* 
owner,  co-operate  with  the  said  Direct  Northern  Company 
Ui  all  necessary  proceedings  for  making  a  complete  opposi- 
tion to  the  same  bill;  and  should  and  woxdd  use  his  best 
endeavours  and  co-operate  with  the  said  Direct  Northern 
Company  as   aforesaid,  to  prevent  the  same  from  being 
pwsed;  that  in  case,  nevertheless,  the  said  Qretd  Northern 
Bailway  bill  should  pass  into  a  law  at  any  time  before  the 
expiration  of  eighteen  months,  to  be  computed  from  the 
^te  of  the  agreement,  the  Direct  Northern  Company 
should,  within  three  months  next  after  the  passing  of  the 
^d  bill  into  a  law,  and  whether  or  not  any  deviation  or  al- 
teration ahoidd  be  made  or  be  agreed  or  intended  to  be 
DJade  of  the  line  of  the  proposed  railway  from  London  to 
^ork,  with  or  without  such  branch,  pay  unto  the  Plaintiff, 
his  executors,  administrators,  and  assigns,  the  sum  of  money 
following;  that  is  to  say,  in  case  the  Qreat  Northern  Com- 
ply should  be  by  such  Act  empowered  to  make  the  rail- 
'''^y  from  London  to  York,  with  such  branch  railway  there- 
"^m  to  or  near  the  town  of  Stamford^  then  the  sum  of 
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ThkEablof  to  make  the  railway  from  London  to  Forib,  but  without 

^"^"  such  branch  railway,  then  the  sum  of  5,000{.,  such  siuns 

•niK  Great  respectively  to  be  compensation  for  the  permanent  injury 

A  OBTHERn 

Railway  Co.    to  be  occasioned  to  the  said  mansion  and  estate,  and  for  the 
auumetu.      purchase  of  the  land  of  the  said  Plaintiff  to  be  required 
by  the  Oreat  Northern  Company,  amounting  together  to 
19a.  3r.  lip.,  or  9a.  2p.  without  such  branch  railway; 
and  the  said  Direct  Northern  Company  should  also  pull 
down    and    remove  the   fEurmhouse  and  other  buildings 
of  the  said  Plaintiff  at  TaMvngton,  immediately  adjoin- 
ing the  main  line  of  the  intended  railway,  and  rebuild 
the  same  on  such  other  site  or  sites  as  the  said  Plaintiff 
should  think  proper  and  direct,  to  the  satisfiaurtion  of  his 
surveyors,  or  should  pay  to  the  Plaintiff  the  sum  of  2,000^ 
to  enable  him  and  them  to  remove  and  rebuild  the  said 
farmhouse  and  buildings:  That  in  case  a  greater  quantity 
of  land  of  the  Plaintiff  should  be  required  and  taken  by  the 
Oreat  Northern  Company  imder  the  powers  to  be  vested 
in  them  by  such  Act  than  the  said  quantities,  then  the 
Direct  Northern  Company  should  pay  to  the  said  Plain- 
tiff for  such  additional  quantity  of  land  after  the  rate  of 
300{.  per  acre:  That,  in  the  event  of  the  last-mentioned  bill 
passing,  the  Plaintiff  should  use  his  best  endeavours  to  re- 
cover from  the  Oreat  Northern  Company  the  largest  price 
which  could  be  reasonably  obtained  by  way  of  compensa- 
tion for  the  permanent  injury  to  be  occasioned  to  the  said 
mansion  and  estate  by  their  said  railway,  and  for  the  pur- 
chase of  the  land  of  the  Plaintiff,  which  shall  be  required  for  or 
on  account  of  their  said  railway :  and  the  Plaintiff  should  pay 
unto  the  said  Direct  Northern  Company  such  sums  as 
should  be  so  recovered.    There  were  then  various  provi- 
sions which  are  not  material  to  this  case,  and  provisions  for 
the  termination  of  the  agreement  by  either  party  upon 
notice  to  the  other,  if  no  bill  authorising  the  Direct  North- 
ern Company  to  make  the  railway  from  London  to  York 
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should  be  passed  within  six  months  from  the  date  of  the      ^^8^^^ 
agreement ;  and  the  agreement  then  provided,  ihat»  in  case   The  Earl  of 
of  the  amalgamation  of  the  Direct  Northern  and  the  OrecU        i»°8kt 
Northern  Companies,  the  amalgamated  company  should     'S^'Jj^*^ 
pay  to  the  Plaintiff  the  several  sums  of  money,  for  purchase    Railway  Co. 
and    compensation  in  respect  of  the  lands  which  they      Statemau, 
should  take,  as  therein  provided,  and  which,  if  the  railway 
of  the  amalgamated  company  should  follow  the  intended 
line  of  the  Great  Northern  Railway,  should  be  6000i. ;  and 
in  such  case  the  several  covenants  and  agreements  therein 
contained,  touching  and  concerning  the  purchase  and  taking 
of  additional  land,  and  the  re-sale  to  the  Plaintiff  of  land 
not  required  for  the  purpose  of  the  railway,  and  in  respect 
of  the  not  making  deviations  without  the  consent  in  writing 
of  the  Plaintiff,  and  touching  the  making  and  maintaining 
of  the  viaducts,  bridges,  and  other  works  of  convenience,  se- 
curity, and  accommodation,  and  the  making  and  maintain- 
ing of  such  station,  and  the  maintaining  of  such  sufficient 
police  force  as  respectively  aforesaid,  and  all  other  the  cove- 
nants and  agreements  thereinbefore  contained  on  the  part 
of  the  intended  Direct  Northern  Company,  so  far  as  the 
same  should  be  applicable,  should  extend  to  and  be  observ- 
ed and  performed  by  the  said  amalgamated  companies. 

The  two  companies  were  amalgamated  by  the  Act  9  & 
10  Vict  a  IxxL  (Loa  &  Per.)  (a),  which  received  the  Royal 
Assent  on  the  26th  of  June,  1846.  The  amalgamated  com- 
pany was  incorporated  by  the  name  of  the  Oreat  Northern 
Railway  Company.  The  amalgamated  company  passed 
through  the  Plaintiff's  estate,  on  the  line  of  the  Gh'eat 
Northern  Company  without  the  branch  to  Stamford,  and 
required  only  9a.  Or.  2p.  of  his  land.  On  the  25th  of  No- 
vember, 1846,  the  Oreoit  Northern  Company  served  the 

(a)  Oreat  Northern  Railway  Act,  1846. 
VOL.  X.  XX  H.  W. 
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185a        Plaintiff  with  a  notice  to  determine  the  agreement    They 
Thb  Earl  or  refused  to  pay  the  6000L  stipulated  by  the  agreement ;  and 
"^"      the  Plaintiff,  at  the  expiration  of  three  months  fiom  the 
Thb  Gbkat     time  of  the  amalgamation,  brought  his  action  against  the 
Railwat  Co.   parties  to  the  agreement  of  the  first  part  for  that  sum. 
Staumeiu,      ^^^  Defendants  to  the  action  pleaded,  that  no  Act  of  Par- 
liament authorising  the  Direct  Northern  Company  to  make 
their  railway  passed  within  the  six  months ;  and  also,  that, 
on  the  23rd  of  Nov€?mber,  1846,  they  served  the  notice,  and 
thereby  determined  the  agreement   The  Plaintiff  demurred 
to  the  plea.    The  case  was  finally  decided  by  the  House 
of  Lords,  on  the  2nd  of  June,  1851  (a) ;   and  the  Oreat 
Northern  Company  then  paid  the  Plaintiff  the  60002.  for 
the  9a.  Or.  2p.  of  land,  with  interest  and  costs.     Various 
other  proceedings  took  place,  including  a  suit  by  the  Plain- 
tiff for  an  injimction  to  restrain  them  firom  taking  addi- 
tional land:  these,  so  fSeur  as  they  are  material  to  this  case, 
are  adverted  to  in  the  judgment 

In  June,  1852,  the  Plaintiff's  solicitor,  having  heard  that 
the  railway  was  about  to  be  opened,  wrote  to  the  company's 
solicitors^  stating  that  the  Plamtiff  would  require  all  the 
trains  to  stop  at  TaJJd/ngton;  to  which  the  company's  soli- 
citors replied,  by  denying  that  the  company  were,  according 
to  the  proper  construction  of  the  agreement  of  the  16th  of 
March,  1846,  bound  to  stop  all  the  trains  at  the  TaUington 
station. 

The  bill,  which  was  filed  only  a  few  days  before  the 
motion  was  made,  prayed  a  specific  performance  of  the 
agreement  of  the  16th  of  March,  1846>  in  all  such  particu- 
lars as  the  Oreat  Northern  Company  had  not  performed 
the  same ;  and,  among  others,  praying  a  specific  peifbrai- 


(a)  BeeEarlof  LincUej^  y.  Capper,  I  Bxch,  679;  2Id.801;3ttL 
Cas.  293,  &  a 
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aoce  of  the  agreement  for  stopping  the  trains  at  the  station        1863. 
at  TaUington,  and  for  an  injunction  in  the  meantime,  in   xam  Eabl  of 
the  terms  of  the  present  application. 


LnflMBT 

Thx  Qbiat 

northxrn 

Railwai  Co. 


Mr.  RoU,  Mr.  FoUett,  and  Mr.  0.  Hall,  for  the  Plaintiff.     Argymem, 

The  Solicitor-Oeneral,  Mr.  Wigram,  and  Mr.  Denisnn, 
for  the  Defendants. 


Vicb-Chancellob. — Upon  the  point  of  the  illegality  of 
the  agreement,  I  think,  after  what  has  taken  place  in  the 
House  of  Lords,  and  after  the  whole  of  the  agreement  has 
been  before  them^  I  cannot  enter  into  that  question.  Upon 
the  Becond  question,  with  regard  to  the  amalgamation, 
looking  to  the  construction  of  the  Act^  I  cannot  doubt  that 
the  two  companies  have  been  amalgamated,  and  that  the 
amalgamation  has  been  completed  under  the  4th  and  6th 
sections  (a);  although  I  quite  accede  to  what  was  said  on 
behalf  of  the  Defendants,  that  the  decision  of  the  House  of 


Jwdgmtmi, 


(a)  The  4th  aeetion  of  the  9  ft 
10  Tict  cap.  Ix^.  (Loc.  ft  Pera) 
enacted,  That  Wm.  Ajstell,  and 
^ghteea  other  persons  therein 
named,  and  all  other  peracMis  and 
oorpovationa  who  have  already 
•Qbicribed  to  the  undertaking 
«^ed  the  "The  London  and 
York  Bailway,**  and  all  persons 
*^  corporations  who  had  al- 
'^y  mbacribed  to  the  under- 
taking called  "The  Direct  North- 
^  Bailway,"  and  all  persona 
^  corporations  who  ahonld 
thereafter  subseribe  to  the  nn- 
^^'^•kiiig  thereby  authorised, 
^  the  executors^  ftc.,  should  be 
"^^^Twratedby  thename  of  "The 
XX 


Qreat  Northern  Railway  Gom- 
pany." 

The  6th  section  enacted.  That 
the  number  of  shares  ahoold  be 
224,000,  and  the  amoont  of  each 
share  25/.;  and  that,  as  reepeeted 
the  persons  and  oorporationa  who 
had  already  subscribed  to  the 
respective  undertakings  called 
''The  London  and  York  Bail- 
way,"  and  "The  Direct  North- 
em  Bailway,"  every  person,  ftc, 
who  had  subscribed  one  or 
more  sums  of  60^  to  "  The  Lon- 
don and  York  Bailway,*' should 
be  entitled  to  one  share  of  25/. 
in  the  incorporated  Company 
for  every  sum  of  50/.  so  sub- 
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LiNDSET 

V. 

The  Qreat 

NORTHEBN 

Railway  Co. 
Jwiffment, 


1853.        Lordfl  does  not  determine  that  as  a  matter  of  bet,  and 
The  Earl  o»   ^^^  ^^^  ^®  nature  of  the  question  before  them,  it  was 
admitted  the  point  did  not  arise  for  their  decision ;  yet,  I 
have  no  doubt,  that  is  the  effect  of  the  Act  of  ParliameDi 
And,  thirdly,  I  do  not  feel  any  doubt  as  to  the  construction 
of  the  word  '*  station.''    There  is  an  agreement  that  there 
shall  be  ''  a  station  at  some  point,  to  be  approved  of  by  the 
said  Plaintiff,  adjoining  or  near  to  the  road  from  Starmford 
to  DeepiTigy  at  which  station  all  trains  passing  along  the 
said  railway  shall  stop,  for  the  accommodation  of  passengers, 
and  for  the  receiving  and  unloading  of  goods,  luggage,  and 
carriages  and  horses."    You  must  necessarily  construe  the 
subsequent  clause  in  one  of  two  way&    The  words  are,  that, 
in  case  of  the  amalgamation,  "  the  several  covenants  and 
agreements  touching  the  *'  —  "  making  and  maintaining  of 
such  station  "  —  "  and  all  other  the  covenants  and  agree- 
ments hereinbefore  contained  on  the  part  of  the  said  in- 
tended Direct  Northern  Bailway  Company,  so  fio*  as  the 
same  shall  be  applicable,  shall  extend  to  and  be  observed 
and  performed    by  the  said    amalgamated    companies." 
Either  the  words  **  such  station''  must  be  taken  to  include 
the  whole  previous  description  of  the  station,  including  the 
stopping  of  all  trains,  as  part  of  that  description ;  or,  if  you 
read  the  words  **  at  which  station  all  trains  passing  along 
the  said  railway  shall  stop"  as  another  and  a  separate 
covenant,  then  it  will  fall  under  the  latter  branch  of  the 
subsequent  clause,  which  includes  *'  all  other  agreements 
and  covenants"  thereinbefore    contained,  so  &r  as  the 
same  may  be  applicabla     If  there  is  to  be  a  station,  that 
might  be  a  covenant  applicable  to  the  station ;  and  I  do 
not  think  it  is  or  can  be  said,  when  a  person  has  stipn- 


Bcribed,  and  every  person,  &&, 
who  had  Bubscribed  for  three  or 
more  samB  of  26^.  to  ''The  Direct 
Northern   Bailway,"  ehould  be 


entitled  to  two  of  the  Baidaharet 
in  the  incorporated  Company 
for  every  three  Bums  of  25/.  so 
Bubfieribed. 
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lated  that  he  shall  have  a  stopping-place  within  three- 
quarters  of  a  mile  of  hiB  residence,  and  that  all  trains  shall 
stop  there,  that,  because  the  stopping-place  is  carried  two 
miles  from  his  residence,  that  is  such  a  change  as  to  render 
this  portion  of  the  agreement  inapplicable.  In  fact^  the 
whole  of  the  clause  contemplates  the  formation  of  the  line 
as  it  now  ia 

The  remaining  points  are— how  far,  notwithstanding  all 
the  Acts  which  have  passed,  it  is  in  effect  made  out  that 
this  is  a  binding  agreement  upon  the  Great  Northern  Com- 
pany; and  the  question  as  to  the  time  which  elapsed  be- 
tween the  letter  to  the  solicitors  of  the  company,  of  June, 
1852,  and  the  time  of  this  application,  with  reference  to  the 
nature  of  the  injury,  this  being  an  interlocutory  applica- 
tion for  an  injunction — I  am  quite  aware  that  there  is  no 
probability  of  any  new  light  breaking  in  upon  the  case; 
but  unless  the  parties  agree,  it  cannot  in  the  present  stage 
be  treated  as  a  hearing  of  the  cause. 

Mr.  RoU  replied. 


1863. 
The  Earl  or 

LiNDSET 

V. 

The  Great 

Northern 

Railway  Co. 

Judgment* 


Vicb-Chancellor  : — 

The  Plaintiff  founds  his  right  to  the  injimction  which  he 
asks,  upon  an  agreement  entered  into  by  him  on  the  1 6th  of 
March,  1846,  with  a  gentieman  of  the  name  of  Capper  and 
ten  other  parties,  who  were  at  that  time  a  body  of  provi- 
sional directors,  promoting  a  railway  called  the  Direct 
Northern  Railway.  Several  questions  have  arisen  with  re- 
ference to  the  right  of  the  Plaintiff  to  insist  on  this  agree- 
ment as  regards  the  present  Defendanta  Some  of  the 
questions  I  disposed  of  at  the  hearing,  before  the  reply,  and 
others  of  them  I  think  admit  of  very  little  difficulty.  But 
the  main  and  most  material  question  is  that  which  I  shall 
first  consider,  namely,  how  far  this  agreement  is  an  agree- 


JudtjTMmL 
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1863.        ment  binding,  under  the  circumstances  of  this  pttirticaltf 
Thb  Earl  of  c*»i  o^  ^^  Oreot  Northern  Railway  Company. 

LiNDBST 
V. 

The  Obeat        Now,  upon  the  construction  of  this  agreement^  no  doubt 

piOnTHERIf  ,  ^ 

Railway  Ca    a  question  anses  of  some  novelty  and  importanoBi  con- 
Judgment,     sidering  the  terms  of  this  agreement  as  compared  mth 
the  agreements  which  are  found  in  other  cases  hitherto 
decided  by  the  Court     In  order  to  understand  exactly  flie 
nature  of  the  agreement^  one  must  consider  what  the  exact 
position  of  Lord  Lvndsey  was — ^Two  railwajrs  were  projected 
from  London  towards  the  North  of  England,  both  of  whidi 
.were  to  pass  through  his  estates;  one  called  the  Bind 
Northern,  the  other  called  the  London  and  York,  which 
afterwards  assumed,  as  appears  on  the  fetce  of  the  agree- 
ment)  the  name  of  the  Great  Northern  Railway.     Both 
these  railways  passed  through  his  property;  but  one  of 
them,  the  Direct  Northern,  in  a  way  that  was  more  injurious 
to  him  than  that  proposed  by  the  London  and  Tori;  the 
Direct  Northern  would  come  within  a  few  hundred  yards 
of  his  residence,  would  take  a  considerably  greater  quantity 
of  his  land,  would  have  a  station  within  three  or  four  hun- 
dred yards  of  his  house,  and  in  many  other  respects  would 
much  more  seriously  inconvenience  him  than  the  railway 
proposed  by  the  London  and   York  Company;  but  the 
London  and  York  Company  would  also  take  in  one  event 
namely,  if  they  procured  authority  to  make,  as  well  as  their 
direct  railway,  the  branch  to  Stamford,  about  nineteen 
acres  of  the  Plaintiff's  land ;  and,  if  they  did  not  procure  au- 
thority to  make  that  branch,  about  nine  acres.   And  I  think 
it  appears  plainly  on  the  face  of  the  agreement^  that  in  one 
sense  the  plaintiff  was  opposed  to  both  the  railways,  that  is> 
he  was  opposed  to  their  taking  his  land  under  the  usual  com- 
pulsory powers  contained  in  Railway  Acts ;  but  not  opposed 
either  to  one  or  other,  if  compensation  should  be  made  hy 
way  of  agreement,  by  which  he  might  be  secured  against  the 
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inoonvenience  of  the  exercke  of  those  powers  thrbugh  the        1863. 
intervention  of  a  jury;  and  one  mode,  perhaps  the  usual   ThkEablof 
mode  adopted  in  these  cases,  would  have  been  to  present  a      Lm^sBr 
petition,  or  to  threaten  to  present  a  petition  against  each  of    The  Grkat 
the  different  railway  companies,  in  order  to  secure  to  him-    Eailwat  Co. 
self  terms  by  which  he  might  be  protected  against  the  sum-     judgmeiu. 
mary  exercise  of  these  compulsory  powera     However,  he 
seems  to  have  adopted  a  course  which  appeared  to  him  to 
have  answered  his  purpose  equally  well,  of  treating  with 
that  company  which  more  directly  and  immediately  affected 
his  comfort  and  property,  and  as  to  the  operations  of  which 
it  was  most  important  he  should  guard  himself;  and  the 
treaty  he  entered  into  was  of  this  nature: — ^He  seems  to 
have  considered  that  they  might  occupy  two  different  posi- 
tions,— the  one  which  they  actually  occupied  at  the  time  of 
his  a^ement^  and  which  placed  him  in  antagonism  to  the 
Direct  Northern  Company ;  and  the  other,  the  position  which 
they  might  possibly  ultimately  assume,  looking  to  the  course 
of  practice  which  had  frequently  taken  place  for  at  least  ten 
years  before  the  passing  of  these  Acts  of  Parliament^  of  com- 
bining the  two  different  sets  of  parties  promoting  the  rail- 
way into  one  body, — ^a  process  called  amalgamation :  looking 
to  that  tendency,  he  also  thought,  that,  by  this  agreement, 
he  must  endeavour  to  guard  himself  against  the  consequen- 
ces which  might  arise  from  such  a  change  in  the  position 
of  the  Direct  Northern  Company,  and  he  made  the  follow- 
ing arrangement:  he  entered  into  a  contract  with  Mr.  Cap- 
per and  ten  other  directors  of  the  Chreat  Northern  Com- 
ply, whose  line  came  nearest  to  his  residence;    and  by 
that  agreement,  in  the  first  part  of  it,  he  provides  that  he 
^  withdraw  his  opposition  to  their  bill ;  and  ihot,  if  they 
succeed  in  passing  their  bill,  they  shall  pay  him  25,000Z.,  to 
^  moderated  to  20,000Z.  on  certain  contingencies;  that 
they  shall  secure  the  comforts  of  his  property  by  erecting  a 
^U  round  his  park,  and  executing  other  works;  and  more 
particularly,  that  they  shall,  as  some  compensation  for  the 
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Tbb  Earl  of 

LlNDSEY 

V. 

The  Obbat 

NoRTHKlUf 

Railway  Co. 


inconvenience  he  may  suffer,  take  care  to  provide  a  sta- 
tion on  the  road  from  Stamford  to  Deepirig,  at  which  sta- 
tion all  trains  shall  stop  for  the  accommodation  of  pa»- 
aengers,  in  the  words  in  which  it  is  now  sought  by  the 
present  motion  to  carry  into  effect  the  agreement     That 
was  the  stipulation  he  made  in  the  event  of  their  railway 
being  mada     Further  than  thaty  he  said:  "  I  also  am  ad- 
verae  to  the  taking  of  my  land  by  the  Oreat  Norihtni 
Railway  Company  at  a  jury  price/'    That  is  the  effect  of 
the  agreement     "What  I  want,  if  the  Oreat  Northern 
Bailway  Act  passes,  is  this — I  am  willing  to  let  them  have 
my  nineteen  acres  of  land,  or  nine  acres  of  land ;  but,  if 
they  take  the  nineteen  acres  of  land,  they  shall  pay  a  cer- 
tain specified  price; — ^if  they  take  the  nine  acres  of  land,  by 
giving  up  the  branch  railway  to  Stamford,  they  shall  pay 
5,000{.,  that  is  to  say,  I  want  to  obtain,  as  the  price  of  that 
land,  S,OOOL    I  want  further  (it  is  said  that  this  is  a  part  of 
the  original  agreement  with  the  Direct  Northern  Com- 
pany,) to  have  a  certain  farmhouse  near  Tallington  re- 
moved, and  it  ¥dll  cost  about  2,0001.  to  do  that;  and  I  will 
either  have  it  carried  back  and  put  into  a  new  position,  or 
have  2,0002.  to  enable  me  to  achieve  that  object"    The 
Plaintiff,  therefore,  says,  "  What  I  will  do  is  tliis, — ^instead 
of  my  presenting   a   petition,  standing  on   independent 
grounds,  and  acting  on  my  own  behalf,  against  the  Oreai 
Northern  Railway  Company,  I  will  engage  with  you,  the 
Direct  Northern  Railway  Company,  that  if  you  indemnify 
me  to  the  full  extent  that  I  should  seek  indemnification  in 
case  of  my  success  against  the  Oreat  Northern  Company, 
then  I  will  present  a  petition  against  the  passing  of  their 
proposed  Act;  you  shall  bear  the  whole  expense  of  tbat 
petition;  you  shall  take,  in  fact^  the  whole  matter  into 
your  hands;  you  shall  undertake  a  sort  of  agency  on  my 
behalf  in  reference  to  my  opposition  to  that  company;  and 
you  shall  pay  me  what  I  should  require  in  case  I  should 
enter  into  a  contract  with  them,  namely,  you  shall  pay  me 
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5,0002.  and  2,0002.  if  they  have  the  nine  acres,  and  the        1853. 

larger  sum  if  they  take  the  nineteen  acres;  and,  when  that  rp^^  ^j^^j^  q, 
is  done,  I  will  undertake  on  my  part,  if  the  bill  passes  in       Linm^t 

spite  of  my  opposition,  to  recover  from  them  all  that  the  The  Great 

}f  ORTHBRIT 

law  will  give  me  by  the  intervention  of  a  jury  as  against    railway  Co. 
them;   but^  you  having  indemnified  me,  I  shall  hand  over     j^i^^umau. 
to  you  the  money  which  I  may  so  recover/'    That  was  the 
scheme  as  to  the  antagonistic  position  of  the  two  com- 
panies.    But  then  it  occurred  to  the  PlaintiflF:  "  You  may 
perhaps  unite, — ^you  may  amalgamate  with  the  other  com- 
pany; and  what  I  want  then  is,  indemnity  again.     I  do 
not  want  to  be  drawn  before  a  jury.     I  do  not  want  to  have 
an  Act  of  Parliament  which  shall  enable  this  amalgamated 
and  new  company,  by  the  exercise  of  its  summary  powers, 
to  obtain  possession  of  my  land  at  such  a  price  as  a  jury 
may  give;   and,  therefore,  I  stipulate  that  you,  the  Direct 
Northern   Company,  in  that  second  position  of  afiBsdrs, 
namely,  if  you  choose  to  unite  with  the  other  company,  and 
to  carry  a  line  jointly  with  them,  (to  which  I  have  no  ob- 
jection), that  you  do  in  that  case  pay  me  the  larger  sum 
for  the  nineteen  acres,  and  the  sum  of  6,0002.  for  the  nine 
acres;  and  that  the  amalgamated  company  shall  also  give 
me  the  station,  and  keep  the  other  covenants  which  are 
provided  for  in  my  engagement  with  the  Direct  Northern 
Company  in  case  the  bill  should  pass.   I  am  not  at  this  mo- 
ment considering  what  the  effect  of  that  provision  is  with 
regard  to  giving  the  same  station  and  keeping  the  same 
covenants:  that  is  a  matter  to  be  considered  afterwards. 

The  whole  scope  of  the  agreement  takes,  as  I  before 
stated,  a  twofold  aspect^ — "  if  you  carry  your  own  line,  or 
try  to  carry  your  own  line,  then  you  shall  act  for  me  in  op- 
posing the  Oreat  Northern  line,  and  in  trying  to  do  your 
W  to  enable  me  to  get  the  terms  from  the  Oreat  Northern; 
if  I  do  not  get  them,  you  shall  pay  me  the  terms  I  am  dis- 
posed to  take;  and  I  must  pay  you  back  anything  I  recover 
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1863.  firom  the  Gh'eai  Northern  in  oonsequenoe;  and  if  the  compa- 
Thb  Earl  of  ^^  unite,  then  the  other  course  must  be  taken."  This 
agreement,  therefore,  is  different  firom  any  other  agreement 
which  appears  to  have  been  made  in  any  of  the  cases 
referred  to,  or  in  any  other  case  that  I  canfind.  I  do  not  find 
any  case  in  which,  upon  the  agreement  itself  with  one  com- 
pany, there  is  contemplated  the  possibility  of  that  company 
entering  into  a  new  arrangement^  by  which  they  are  to 
become  amalgamated  with  another,  and  providing  for  that 
contingency. 


LUTDSET 
V. 
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Bailwat  Co. 

JvdffmetU, 


Now,  if  there  had  been  contained  in  this  agreement  an 
express  covenant  by  Lord  Limdeey,  that^  in  the  event  of 
the  Companies  wishing  to  amalgamate,  he  would  not  oppose 
that  amalgamated  bill,  provided  the  stipulated  terms  were 
given  him,  I  think  the  case  would  hardly  have  admitted  of 
any  argument    Then,  the  Plaintiff  would  have  simply  said 
this — *'As  long  as  you  are  acting  as  promoters  of  the  rail- 
way A.,  I  agree  with  you  on  certain  terma     K  you  become 
together  promoters  of  railway  A,  I  will  covenant  not  to 
oppose  it,  provided  you,  as  promoters  in  common  with  others 
of  the  new  railway,  give  me  these  terms."    If  there  had 
been  an  express  covenant  to  that  effect,  it  would  have  been 
nothing  more  than  the  simple  agreement  between  the 
Plaintiff  and  the  promoters  of  a  projected  railway,  or  some 
of  them,  saying  he  would  not  oppose  their  scheme,  provided 
they  gave  him  the  terms  in  question.     There  is  no  such 
direct  covenant  here;  but  it  seems  to  me,  that^  upon  the 
&ce  of  the  agreement,  it  woidd  be  unquestionably  implied 
that  this  is  an  agreement  by  which  Lord  Lindsey  has  said,  if 
you  amalgamate,  the  imited  or  amalgamated  company  is  to 
pay  me  for  this  quantity  of  land,  and  perform  these  cove- 
nants ;  and  then  looking  to  the  previous  part  of  the  agree- 
raeni,  as  to  the  opposition  to  the  Oreat  Northern  Company, 
— all  of  which  opposition,  being  placed  in  the  hands  of  the 
Direct  Niyrthem  Company,  made  them  his  agents  in  that 
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respect — ^they  were  to  pay  the  expense  of  it  and  conduct  it;         1863. 

I  think  this  clause  coming  afterwards,  and  providing  what  thb  Earl  of 
was  to  be  done  in  the  case  of  the  amalgamated  company,      Lii^^s't 

would  amount  to  an  agreement  on  the  part  of  Lord  LiTidr-  Thb  Qbbat 

_  1,1  >        A     ,       1  NOBTHBRN 

sey  to  let  the  amalgamated  company  s  Act  also  pass  on    Railway  Go. 
the  terms  provided  by  the  stipulations  contained  in  the     jt^dgmeiu. 
last  part  of  the  agreement    If  so,  then,  the  case  would 
be  reduced  strictly  within  the  principle  of  Edwa/rda  ▼.  Th$ 
Grcmd  Jvm^stion  Railway  dym/pamy  (a). 

In  considering  what  the  principle  of  Edvxx/rda  v.  The  The  deciflion 

in  tno  C8B0  oz 

Qrarid  Junction  Baihvay  Compamy  was,  it  was  said  by  Edward$  v. 
the  Sold^yUor-'GhneraZ,  and  I  think,  having  had  time  now  to  jwicHan  jroU- 
look  through  the  whole  of  the  authorities,  it  was  correctly  ^y  Company 

o  .  'J      ^^  UO^  pro- 

stated,  that  Lord  Cottenha/m  rested  the  relief  which  he  oeedonthe 

.  ,      ,  prinoiple  that 

there  gave,  not  on  the  prmaple  of  contract  by  means  of  the  incorpor- 
the  agency  of  a  promoter,  as  the  agent  for  non-existing  ^^^^y 
body,  so  as  to  bind  a  body  that  had  not  then  acquired  the  contract 

.  A.        .      1       11  .  1  of  a  party  act- 

a  corporate  capacity,  after  it  should  acquire  such  corporate  ing  as  an  agent 

capacity,  by  an  arrangement  made  by  a  person  who  was  not  to'thdrro"^' 

authorised  under  seal:  that  was  not  the  principle  on  which  po™*«  ««■*• 

■^  ^  ence,  but  on 

Lord  CottenhaTTi  proceeded;  but  the  principle,  as  stated  the  principle, 

by  Lord  CottenJia/m  himself,  seems  to  have  been  this,  (and  would  not  al- 

I  find  it  more  clearly  stated  in  another  case  which  unfor-  exer^'pow- 

tunately  I  have  forgotten  the  reference  to),  he  says,  referring  ^  acquired 

to  Edwards  v.  The  Ora/nd  Juriction  Railway  Gorwpa/ay^  such  contract 

"  I  did  not  put  it  precisely  on  the  contract;  but  what  I  did  ^  it  hitoSl 

put  it  on  was  this,  that>  if  a  party  enters  into  an  agreement^  Lottie  abrence 

by  the  means  and  operation  of  which  a  body  is  aftersrards  of  anyadop- 
_        _  _  .     .  .  ,  .  tionofthe 
moorporated  and  brought  mto  existence  and  acquires  pow-  contract  of 

ers>  I  will  not  allow  that  company  to  exercise  powers  by^themcoi^ 

porated  com- 
pany, or  of  any 
attempt  to  exercise  the  powers  thereby  acquired,  or  of  any  part  performance,  the  Court 
might  refuse  to  enforce  specific  performance  of  such  a  contract  against  the  incorporated 
company ;  but  if  they  adopt  or  avail  themselves  of  the  contract,  or  exercise  the  powers  ac- 
quired by  its  means,  the  Court  will,  in  that  case,  not  only  negatively  but  positively,  inter- 
pose and  compel  the  performance  by  them  of  every  portion  of  the  contract 

(o)  1  My.  &  Cr.  660. 
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1863.        acquired  through  the  medium  of  that  previous  contract  and 
TbbEarlof   arrangement^  without  carrying  that  contract  and  arrange- 
ment  into  full  effect ;"  and  as  the  Solidtor-Oeneral  says, 
it  is  an  act  of  the  Coiui  operating  negatively  rather  than 
positively.    So  that,  unless  Hawkea  v.  The  Eastern  Coun- 
ties RouHway  Company  (a)  be  an  exception,  which  I  hardly 
think  it  is,  there  being  there  a  contract  under  seal,  I 
do  not  know  that  there  can  be  found  in  the  books  any 
case  in  which,  upon  a  previous  agreement  being  entered 
into  by  parties  promoting  and  opposing  a  railway,  the  Rail- 
way Act  then  pSiSsing,  and  nothing  more  being  done,  the 
railway  company  not  attempting  the  exercise  of  any  power 
it  has  so  acquired,  that,  in  that  state  of  things,  there  has 
been  a  specific  performance  of  the  contract  so  entered  into. 
What  Lord  CoUenha/m  &stens  on  is  thia    He  says :  "  If 
you  acquire  powers  through  the  medium  of  the  contract 
so  entered  into  by  any  one  who  at  the  time  was  promoting 
that  measure  of  which  you  afterwards  reaped  the  benefit, 
you  shall  not  exercise  any  one  of  those  powers  without  giv- 
ing full  effect  to  all  the  arrangements  and  agreements  of 
that  party,'' — agent  he  cannot  be  called    But  the  result  of 
that  doctrine    goes  further   than    the  SoUdtor-General 
urged,  for  he  would  rather  have  placed  it  in  this  position: 
He  said,  you  can  only  negatively  restrain  certain  acts  firom 
being  done ;  you  cannot  positively  enforce  the  performance 
of  any  acts  to  be  done.     I  apprehend  the  doctrine  goes  to 
this  extent     It  is,  in  one  sense,  negative ;  that  is  to  say, 
the  Court  will  not  interpose  by  this  species  of  jurisdiction, 
unless  you,  the  company,  are  availing  yourselves  of  certain 
powers  which  you  have  thus  acquired;  but  that  prelimi- 
nary condition  of  interference  having  once  taken  effect,  you 
having  asserted  and  exercised  those  powers,  all  the  other 
consequences  follow  positively,  and  you  shall  perform  eveiy 
branch  and  portion  of  your  agreement,  and  not  be  merely 


(a)  7  BaUw.  Cas.  188. 
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negatively  restarained  from  doing  acts  wbich,  in  another        1863. 
sense,  are  oontraiy  to  that  agreement ;  or,  in  other  words,   ths  Eabl  of 
to  take  Lord  Petre's  case  (a),  you  agree  with  the  land-       Likmit 
owner,  that,  upon  his  withdrawing  his  opposition,  you  will     T^^"^*^ 
pay  him  120,000£.  as  the  value  of  his  land ;  if  you,  the  rail-    Bailwat  Ca 
way  oompany  never  bring  your  power  into  operation  at  all, —      jmdffmetu. 
if  you  let  the  Act  be  abandoned,  and  take  no  step  whatever, 
m  consequence  of  finding,  perhaps,  that  you  are  fettered  by 
such  an  engagement,  a  Court  of  Equity  might  possibly  say, 
that  the  landowner  cannot  enforce  any  portion  of  that  agree- 
ment; but  the  moment  they  made  a  railway  through  his 
land,  that  moment  the  contract  took  full  effect     It  was  not 
merely  the  stipulation  that  they  should  have  a  station  at  a 
certain  place  that  would  be  enforced,  but  the  C!ourt  would 
enforce  directly  the  specific  contract  to  give  the  landowner 
the  120,0002.,  which  in  effect^  by  the  result  of  that  litigation, 
he  did  obtain.     What  Lord  Cottenhomi  says,  in  Edwards  v. 
Th  Oramd  JuncHan  Railway  Company,  is  this :  •*  The 
question  is,  not  whether  there  be  any  binding  contract  at 
law,  but  whether  this  Court  will  permit  the  company  to 
use  their  powers  under  the  Act  in  direct  opposition  to  the 
urangement  made  with  the  trustees  prior  to  the  Act,  upon 
the  fiEdth  of  which  they  were  permitted  to  obtain  such 
powers.''    If  the  company  and  the  projectors  cannot  be 
identified,  still  it  is  dear  that  the. company  have  succeeded 
to,  and  are  now  in  possession  o(  all  that  the  projectors  had 
before.    They  are  entitled  to  all  their  rights,  and  subject  to 
aU  their  liabilitiea     If  any  one  had  individually  projected 
Buch  a  scheme,  and,  in  prosecution  of  it»  had  entered  into 
^^raiigements,  and  then  had  sold  and  assigned  all  his  in- 
terest in  it  to  another,  there  would  be  no  legal  obligation 
hetween  those  who  had  dealt  with  the  original  projector 
«nd  such  piux:haser ;  but  in  this  Court  it  would  be  other- 
^^    So  here,  as  the  company  stand  in  the  place  of  the 

(a)  1  Bailw.  Ca.  462. 
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projectors^  they  cannot  repudiate  arrangements  into  which 
such  projectors  had  entered.  They  cannot  exercise  the 
powers  given  by  Parliament  to  such  projectors  in  their  cor- 
porate capacity,  and,  at  the  same  time,  refuse  to  comply 
with  those  terms  upon  the  faith  of  which  all  opposition  to 
their  obtaining  such  powers  was  withheld  (a).  And  that  I 
apprehend  to  be  the  true  doctrine  on  which  these  cases 
must  proceed. 


There  have  been  two  or  three  cases  of  amalgamated  com- 
panies before  the  Court  In  none  of  them,  however,  did  the 
original  stipulation  in  the  contract  itself  provide  for  tliat 
event  One  of  those  cases  was  StcmUy  v.  The  Chester  arid 
Birkenhead  Bailvxiy  Oom/pany  (b).  In  that  case,  the 
Plaintiff  entered  into  an  agreement  with  company  A.  for  a 
certain  price  in  respect  of  his  land,  of  which  fourteen  acres 
would  be  taken;  and  then  company  B,,  who  would  take  by 
their  Act  sixteen  acres  of  his  land,  went  before  Parliament 
for  their  line.  He  did  not  oppose  that  line;  but  the  com- 
mittee of  the  House  of  Commons  compelled  these  two 
companies  to  unite  and  embody  themselves,  or,  as  it  is 
called,  amalgamate  into  one  company;  and  when  they  are 
80  amalgamated,  the  two  projectors  meet  and  sign  an  agree- 
ment, to  the  effect  that  this  company  shall  so  proceed.  Sir 
ThoTnaa  Stamley,  the  Plainti£^  was  asked  also  to  sign  a 
similar  agreement  No  doubt^  therefore^  there  was  in  ef- 
fect a  contract  by  him  not  to  oppose  the  amalgamated 
line.  If  that  contract  existed  here,  I  should  not  have  felt 
that  this  case  presented  any  serious  doubt  or  di£Sctdty. 
He  covenanted  not  to  oppose  the  amalgamated  line,  and 
filed  his  bill  to  make  the  new  company  liable  to  the  origi- 
nal contract^  as  to  which  there  had  been  no  provision  in 
the  contract  with  the  projectors  of  the  company  A.,  but 
simply  on  the  ground  of  having  appeared  before  the  com- 


(a)  lMy.&Cr.672,67a 


(b)  3  Id.  773. 
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mittee  and  consented  to  that  line.     He  filed  his  bill  to         1853. 
transfer  the  liability  created  by  the  whole  of  the  arrange-   thb  Earl  of 
ment  to  the  amalgamated  company  A.  and  B.  Lord  Gotten-      Li^™*^ 
haTTij  on  demurrer,  held,  that  he  was  justified  in  so  doing:     The  Orbat 
and  he  said,  that  it  would  be  monstrous,  in  that  state  of   Railwat  Co. 
things,  when  he  had  given  in  his  adherence  to  the  new  line,      judgmetu. 
to  suppose  that  he  had  given  it  under  any  other  circum- 
stances than  those  of  having  entered  into  a  contract  with 
one-half  of  the  promoters  of  that  line  at  leasts  by  which  he 
was  to  be  secured  in  the  manner  he  proposed 

Another  case  was  Oreenhalgh  v.  The  Manchester  cmd 
Birrnvngham  Railway  Compam,y(a),  before  the  Vice- 
Chancellor  of  Englamd,  That  was  a  very  peculiar  case. 
There  again  there  was  no  prospective  contract  for  the  amal- 
gamated company;  but  what  happened  was  this:  the  Plain- 
tiff had  contracted  with  company  A,,  and  there  was  a  power 
preserved  to  company  A.,  if  this  bill  did  not  pass  within  a 
certain  limited  time,  to  give  notice  and  put  an  end  to  the 
contract  After  that»  they  united  or  amalgamated  with 
company  B.;  and  company  B.  agree  to  take  all  the  con- 
tracts of  company  A,  I  do  not  think  in  substance  it  will 
be  found  that  those  agreements  very  much  alter  the  position 
of  the  partiea  However,  they  agreed  to  take  all  the  con- 
tracts of  company  B,,  and  notice  is  given  to  the  Plaintiff  of 
that  contract  The  Yice-Chancellor  held,  (and  some  ob- 
servations of  his  were  dted  as  having  a  more  particular  re- 
ference to  another  branch  of  this  case),  that,  looking  to  the 
different  natiure  of  the  two  companies,  namely,  that  rail- 
way A,  created  serious  and  enormous  damage  to  the  Plain- 
tiff, whereas,  railway  B.  only  took  a  comer  of  his  land,  he 
could  not  import  the  agreement  with  company  A.  into  the 
agreement  with  the  united  company;  that  the  two  com- 

(a)  9  Sim.  416 ;  3  My.  &  Cr.  784. 
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1863.  panies  were  entirely  separate;  and  that^  therefore,  upon 
The  Earl  of  x^otioe  given  by  the  company  A.,  when  their  bill  did  not 
pafls — ^which  was  the  event — ^ihe  agreement  was  wholly  at 
an  end.  I  may  observe,  in  passing,  that  the  observations 
of  the  Yioe-Chancellor  as  to  the  effect  of  the  improbability 
of  its  being  intended  that  the  amalgamated  line  shoold  be 
bound  by  the  agreement  in  consequence  of  the  very  dif- 
ferent mode  in  which  the  Plaintiff's  land  would  be  affected, 
cannot  have  any  application  here;  because  the  contract  ex- 
pressly provides  for  the  very  event  It  is  impossible  for 
the  Court  to  say  that  was  not  in  contemplation,  when  it 
finds  the  &ct  of  amalgamation  contemplated,  and  provision 
made  for  every  thing  which  is  to  be  done  in  respect  of  it 
In  Oreenhalgh  v.  The  Mcmcheater  wndBvrmirigharn  Bail- 
way  Company,  there  was  no  such  provision.  When  it 
came  before  Lord  Cottenha/in,  he  did  not  apparently  concur 
with  the  Yioe-Chancellor  as  to  the  liability  of  the  amal- 
gamated company.  He  said,  he  considered  it  a  nice  and 
difficult  question — one  not  to  be  decided  unless  it  was  ne- 
cessary to  decide  it;  and  he  was  glad  that  he  could  decide 
it  on  another  ground,  namely,  the  delay  and  acquiescence 
on  the  part  of  the  Plaintiff  upon  which  ground  he  affirmed 
the  order  refusing  the  injunction. 


Besides  these  cases,  there  has  been  a  case  before  the  pre- 
sent Lord  Chancellor  which  was  not  cited,  but  which  has 
considerable  bearing  upon  the  particular  point  now  be- 
fore the  Court,  that  is  the  case  of  Preston  v.  The  Liver- 
pool,  Manchester,  and  Nev)caaOi&-upon-Tyne  Junction 
Railway  Compcmy  (a).  That  case  was  on  demurrer. 
The  Plaintiff  in  that  case  made  with  company  A,  an  in- 
dependent agreement,  not  contemplating  any  future  amal- 
gamation, and  certain  sums  were  to  be  paid  for  such  land  as 


(a)  lSim.N.S.586. 
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the  company  might  requira  It  is  one  of  those  cases  "which  1863. 
inYolve  that  question  alsa  They  were  to  pay  also  certain  tbbEablof 
costs.  Afterwards  the  company  A.  again,  as  in  the  other  I^^^bbt 
case^  amalgamated  with  company  B.  It  was  stated  in  the  bill  Ths  o^sav 
that  the  two  companies  had  agreed  to  adopt  the  agreements  Bauwat  Co. 
each  of  the  other ;  but  it  was  not  stated  in  the  bill  that  j^iogmmk 
notice  was  given  to  the  Plaintiff  of  that  agreement  between 
them ;  and,  therefore^  I  apprehend  that  the  Plaintiff  could 
hardly  be  heard  to  say  he  could  derive  any  benefit  £rom  the 
agreement  between  the  two  companies.  That  was  a  matter 
of  arrangement  between  themselves ;  it  was  not  a  matter 
which  distinctly  affected  the  Plaintiff  In  that  state  of 
things,  a  demurrer  was  put  in,  and  supported  by  the  SoU- 
cUoT-Oeneral  with  very  much  the  same  arguments  that 
have  been  urged  before  me  on  the  present  occasion.  He 
argued,  that  "  a  contract  entered  into  on  behalf  of  a  com- 
pany before  it  came  into  existence,  had  never  been  held  to 
be  binding  upon  the  company,  unless  it  had  taken  the 
benefit  of  the  contract  after  its  incorporation;  that  the 
agreement  sought  to  be  enforced  was  purely  executory,  and 
was  not  intended  to  be  binding  even  upon  the  contemplated 
company,  imless  that  company  not  only  obtained  an  Act  of 
incorporation,  but  required  and  took  possession  of  the 
Plaintiffs  land''  That  was  the  second  point  in  the  case, — as 
to  takiog  possession.  ''  That  if,  under  the  circumstances  of 
the  case,  the  incorporated  company  should  be  held  to  repre- 
sent the  contemplated  one^  and  the  agreement  should  be 
held  to  have  been  entered  into  on  its  behalf,  still  it  had 
never  adopted  the  agreement"  Now,  what  Lord  Cramr 
worth  says  is  this :  He  mentions  the  agreement  of  the 
Plaintiff  with  the  parties  promoting  the  first  line,  and 
the  formation  of  the  second  line ;  and  that  the  parties 
afterwards  coalesced,  and  agreed  to  concur  in  obtaining 
an  Act  of  Parliament^  which  should  adopt  part  of  the 
line  which  traversed  the  Plaintiffs  land.    He  refers  to  the 

VOL.  JL  Y  Y  H.  W. 
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IM8.  other  agreement,  which  adopted  the  original  contract ;  and 
TBiEABLor  then  he  says:  ^'  The  same  persons  who  entered  into  the 
LiwMiT  agreement  aa  projectors  " — and  this,  I  think,  is  important^ 
^  Gbiai  as  bearing  on  the  present  case — "  also  obtained  the  Act 
Railway  Co.  which  passed ;  others,  it  is  tnie,  concurred  with  them ;  and 
JudifmmL  ^^  name  of  the  company  was  changed.  But  in  subetanoe, 
as  &r  as  the  Plaintiff  was  concerned,  that  made  no  differ- 
enca  The  projectors,  who  made  the  contract  with  him, 
united  with  others,  and  then  the  united  projectora  adopted 
the  original  contract,  and  the  Plaintiff  thereupon  abstained 
firom  opposition.  I  think  this  clearly  entitled  the  Plamtiff 
to  look  to  the  Defendants  as  the  parties  liable  to  him;  that 
is,  as  the  parties  on  behalf  of  whom  Harper  and  Yaks 
made  the  contract  *'  (a).  Now,  there  are  two  dicumstanoes 
there  which  do  not  occur  in  this  case ;  there  is  here  do 
evidence  of  the  parties  subsequently  adopting  the  contract ; 
and  there  is  no  allegation  in  the  bill  that  the  Plamtiff  had 
any  notice  of  the  agreement  or  contract  between  the  parties, 
or  that  they  would  adopt  the  contracts  which  existed  bet^reen 
them ;  and  it  seems  to  me,  looking  at  the  real  circumstances 
of  the  case,  that  the  £sM3t  of  the  subsequent  adoption  can  hare 
little  bearing  in  cases  of  this  descriptioa  I  agree  with  the 
projectors  of  company  A.,  that,  in  concurrence  with  them,  I 
will  oppose  company  B.;  but  then  I  add — ^it  is  possible  that 
A.  and  J3.  may  tmite,  which  would  be  in  effect  a  different 
operation  altogether  firom  what  either  of  the  bills  contem- 
plated— an  Act  to  be  carried  into  effect  by  A.  and  B.  in- 
stead of  A,  alone :  the  projectors  of  A.  may  beccxne  co- 
projectors  with  the  projectors  of  B. ;  and,  if  that  be  «s 
then  I  stipulate  with  the  projectors  of  A.  that  the  company 
which  they  shall  so  incorporate  by  their  joint  operations* 
shall  give  me  such  and  such  advantages.  The  parties  then 
stand  in  this  position :  I  have  agreed  with  one  set  of  per- 
sons, that,  if  they  promote  a  certain  line,  it  may  be  jointly 

(a)  1  Sim.  N.  S.  598. 
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or  not  with  otheTB»  the  company,  when  inoorporaied,  1863. 
shaU  give  me  such  and  such  advantages.  If  such  an  agree-  f^g^  ej^^^  of 
ment  exists,  how  can  the  persons  who,  as  Lord  CotteTiham 
expresses  it  in  Edwards  v.  The  Orand  Junction  Bail- 
way  Company,  are  brought  into  a  corporate  body  with 
certain  powers, — ^how  can  they  exercise  those  powers  in 
opposition  to  the  contract  of  which  they  have  obtained  the 
benefit? 


LlITDSXT 

•. 

Tax  Obxat 

northkrv 
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Observe  how  this  case  stands:  eleven  gentlemen,  who 
project  a  company,  enter  into  this  contract  with  the  Pkin- 
tiff  He  say8»  if  you  join  with  another  company,  and  be- 
come co-projectors  of  another  line,  I  bind  you  down  to  these 
8tipalation&  In  effect  they  do  unite  with  the  other  line, 
and  there  is  a  complete  amalgamation  of  the  two.  Upon 
that  point  I  expressed  my  opinion  before  the  reply.  There 
is  a  clause  in  the  Act^  which  is  found  in  all  railway 
ActB»  that  enumerates  the  persons  who  may  be  termed  pro- 
moters. The  4th  clause  enacts,  that  William  Aetell  and  a 
nmnber  of  other  gentlemen  there  named,  who  were  the  pro- 
moters of  what  I  call  company  B., — not  the  one  that  con- 
tracted with  the  Plaintiff, — ^that  they  '*  and  all  other  persons 
and  corporations  who  have  already  subscribed  to  the  under- 
taking called  The  London  amd  York  Railway^*  that  is, 
''company  B,"  and  all  persons  and  corporations  who  have 
already  subscribed  to  the  undertaking  called  "  The  Direct 
Northern  Ra/Uway"  that  is,  company  A.,  which  has  con- 
tracted with  the  Plaintiff;  "  and  all  persons  and  corpora- 
tions who  shall  hereafter  subscribe  to  the  undertaking 
hereby  authorised,''  which  is  the  tertium  quid  that  arises 
from  the  fusion ;  *'  and  the  executors,  administrators,  suc- 
cessors, and  assigns  of  all  such  persons  and  corporations 
rwpectively,  shall  be  united  into  a  company,  for  the  pur- 
poses of  the  undertaking  hereby  authorised  according  to 
the  provisions  of  the  said  recited  Acts  and  of  this  Act,  and 
for  other  the  purposes  herein  and  in  the  said  recited  Acts 
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1863.        contained;  and  for  the  parpoees  aforesaid  sach  company 
The  Earl  or   shall  be  incorporated  by  the  name  of  The  Oreat  Northern 
LiKMBT      MaUvxiy  Corapcm/y,  and  by  that  name  shall  be  a  body 
^B  Gbsat     corporate,  mth  perpettial  succession,  and  diaU  have  poifer 
Railway  Co.    to  purchase  and  hold  land  for  the  purposes  of  the  undertak- 
Jud^mewt.     "*8-"  Then  I  go  to  the  directors,  and  I  find  that  nine  outof 
the  gentlemen  who  contracted  with  the  Plaintiff  are  direc- 
tors of  this  fused  company.     In  truth,  the  whole  company 
on  behalf  of  whom  they  were  originally  projecting,  became 
co-projectors  of  the  new  company;  and  the  executive  body, 
if  I  may  so  term  it,  to  the  extent  of  nine  out  of  the  elcTen, 
also  became  the  executive  of  the  new  undertaking.    What 
you  find,  therefore,  is  this, — ^here,  at  least,  these  projecfcore 
are  bound ;  they  are  called  into  existence  by  the  contrsct 
that  they  have  made  with  the  Plaintifl^  by  means  of  which 
he  does  not  oppose  the  bill  of  the  amalgamated  com- 
pany:— I  take  that  to  be  the  effect  of  the  agreement^  al- 
though not   expressly  stiptdated;    and,   having  acquired 
those  powers,  can  they,  because  they  are  associated  with 
other  parties  who  may,  for  aught  I  know,  have  had  no  no- 
tice of  this  contract — and  it  is  said  they  had  not^ — ^because 
they  united  with  other  parties — can  they  exerciae  thoee 
powers  contraiy  to  the  agreement^  by  means  of  which  the 
Plaintiff  is  prevented  from  opposing  the  measure? 

Mr.  Wigrarrif  in  his  argument  for  the  company,  put  this 
case:— He  said,  even  if  you  get  rid  of  the  difficulty  as 
affecting  a  corporation,  and  of  the  technicalities  of  not  bind- 
ing a  corporation,  except  under  its  common  seal,  in  a  pri- 
vate arrangement,  this  could  not  hold  good : — ^That^  if  i- 
agrees  he  will  supply  such  a  quantity  of  wool  or  other  goods 
to  B,i  and  afterwards  A,  enters  into  partnership  with  C^ 
you  cannot  make  A,  and  C.  supply  that  wool  That  very 
probably  may  be  so;  but  I  will  put  this  case:  Supposed- 
and  B.  are  parties  as  solicitors  or  medical  men,  or  otherwise, 
and  jB.  retires,  and  he  contracts  with  A,  that  he  will  not 
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practise  within  twenty  miles  of  London,  either  by  him-  1863. 
self  or  in  partneiship  with  any  one  else,  and  then  jB.  enters  thb  Earl  or 
into  a  piiitneiship  with  C,  B,  and  C,  however  inconvenient 
it  may  be  to  C,  so  long  as  £.  is  under  that  contract^  can- 
not practise  within  the  prescribed  distanca  It  is  a  direct 
infringement  of  his  covenant,  and  therefore,  to  all  in- 
tents and  purposes,  the  party  who  has  allied  himself  with 
him  has  had  the  misfortune  of  allying  himself  with  a 
person  who  is  under  this  engagement^  and  who  can- 
not carry  into  effect  the  business  for  which  he  may  have 
associated  with  C,  and  the  only  course  would  be  to  sever 
his  connection  with  the  person  so  situated.  Unquestionably 
this  Court  would  not  permit  £.,  though  associated  with  C, 
to  carry  on  that  which  he  had  stipulated  he  would  n«t  carry 
on.  In  the  same  way,  here  are  projectors  of  a  line  of  rail- 
way, who  say,  if  we  adopt  a  new  line,  the  makers  of  that 
new  line  shall  do  so  and  so;  and  I  apprehend,  in  that  state 
of  circumstances,  they  and  the  other  parties  who  may  have 
become  associated  with  them  in  the  undertaking,  cannot 
complain  if  they  find  themselves  restrained  £rom  carrying 
into  efkct  those  powers  which  are  given  by  the  Act»  con- 
trary to  the  agreement  of  that  associated  body  with  which 
they  have  joined  themselves,  and  which  they  undertook 
through  the  medium  of  the  original  projectors  to  perform. 


The  case  of  Ed/wa/rds  v.  2%6  Orand  Jvmction  Railway 
Company  is  of  importance  on  this  point ;  for  the  very 
print  was  argued  before  Lord  Cottenham, — of  the  great 
hardship  on  the  number  of  shareholders,  who,  it  was 
s^d,  had  no  notice  of  this  agreement  One  feels  some  dif- 
ficulty in  imderstanding  how  an  agreement  of  this  kind 
should  not  have  been  known;  nor  is  it^  I  think,  distinctly 
sworn  that  it  was  not  known.  It  is  only  sworn,  I  think,  that 
^e  positive  agreement  was  not  known;  it  seems  to  be  a 
little  difScult  to  imderstand  how  all  this  should  have  passed 
and  the  Greai  Northern  Company  have  been  entirely 
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1803.  ignorant  as  to  what  had  been  done  witli  r^ard  to  Lord 

Thb  Earl  of  LindM^B  property.    However,  I  assume,  for  the  pnrpose  of 

LiwreiY  ^g  argument,  that  they  did  not  know  anything  about  it; 

The  Qbiat  and  I  find  this  observation  of  Lord  Cottenham  in  Edwards 

rVORTHRRN 

Railway  Co.  V.  The  OraKid  Jv/fustion  Railway  Gompaaiy,  which  seems 
Judgment,  to  me  to  be  applicable.  It  was  urged  strongly  by  Mr. 
Jacob,  that  it  would  be  the  greatest  possible  hardship,  for  it 
was  said  they  had  subscribed,  and  obtained  an  Act  of  Par- 
liament, which  they  supposed  gave  them  large  and  ample 
powers;  instead  of  which,  they  found,  that^  by  a  j^vate 
agreement  made  by  some  one,  of  whom  they  knew  nothing, 
they  were  restricted  in  those  powers,  and  were  made  to 
subscribe  to  an  object  not  so  beneficial  as  that  which  they 
contemplated.  Lord  Cottenha/m  says»  ''It  was  contended 
for  the  Railway  Company,  that  to  enforce  this  equity  would 
be  unjust  towards  the  shareholders  of  the  company  who  had 
no  notice  of  the  arrangement^'  To  this,  two  answers  may 
be  made:  firsts  that  the  Court  cannot  recognise  any  party 
interested  in  the  corporation,  but  must  look  to  the  rights 
and  liabilities  of  the  corporation  itself;  and  secondly,  that 
there  is  nothing  in  the  effect  of  the  injunction  inconsist- 
ent with  the  provisions  of  the  Act.  Now  both  those 
things  concur  here.  Looking  at  the  whole  corporation,  we 
find  that  the  whole  corporation  is  affected  by  having  im- 
ported into  it  this  large  body  of  promoters  who  have  en- 
tered into  an  agreement  with  the  Plaintiff,  and  that  this 
agreement  is  not  in  any  way  inconsistent  with  any  pro- 
visions of  the  Act  This  is  the  main  and  important  point 
in  the  casa  It  is  a  point,  in  some  d^ree,  new  in  its 
arrangement  and  in  the  facts  which  have  occurred,  because 
no  one  before  appears  to  have  had  the  providence  to  stipu- 
late for  what  should  be  done  in  every  possible  result  of  the 
proceedings  before  Parliament,  for  the  success  of  one  line, 
the  success  of  another  line,  or  the  success  of  the  amalgamated 
body,  as  the  present  Plaintiff  has  done;  but  I  think  the 
principles  contained  in  the  case  of  Edvxx/rda  v.  Ths  Qrai^d 
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Junction  Ba^ihuay  Company,  are  by  no   meaQS   new.  18/S3. 

In  Lord  CotUnha/m's   usual  nxasterly  way — ^he  applied  TaZ^sIor 

principles  previously  existing  to  the   particular  case  he  I^wdbey 

had   before  him,  but  there  was  nothing  novel  in  those  ThxQbxat 

principles;  and  looking  to  what  he  says  in  OreenhcUgh  v.  RahiWatCo. 


The  Mcmchester  and  Bvnrwngham,  Bail/way  Ck/m/pany 
(although  that  was  a  much  more  di£Eicult  case  to  deal  with» 
as  there  was  no  contract  anticipating  amalgamation),  I  feel 
very  little  doubt,  that,  if  he  had  had  a  case  of  this  vjbdnd 
before  him,  the  result  of  the  principles  he  would  have  ap- 
plied to  it  would  have  been,  that^  in  effect,  the  Oreai  Northr- 
em  Company  had  become  botmd  by  the  contract  entered 
into  originally  with  the  Direct  Northern  Company. 

There  is  one  satisfaction  I  have  in  arriving  at  this  con- 
clusion, namely,  that  it  is  no  surprise  on  the  Great  North- 
ern Company;  for  nobody  can  possibly  see  the  subsequent 
proceedings  in  this  case,  without  at  once  coming  to  the  con- 
clusion, that^  until  within  two  or  three  months  of  the  filing  of 
this  bill,  there  was  not  the  slightest  doubt  on  the  part  of  the 
Ore(xt  Northern  Company  that  they  were  boimd  by  this 
agreement,  and  that  they  acted  upon  it  in  a  variety  of  ways, 
to  which  I  will  presentiy  refer.  In  truth,  they  have  done 
more  than  act  upon  it,  for  they  have  actually  claimed  the 
benefit  of  it,  in  opposition  to  relief  sought  against  them  by 
the  Plaintiff  in  another  suit  Still,  I  should  have  been 
imwilling  to  rest  my  judgment  upon  the  acts  they  have  so 
done.  I  am  not  sure,  with  reference  to  the  6000Z.  and 
the  possession  of  the  land,  that  there  might  not  have  been 
sufiicient  to  enable  me  to  say,  that  the  agreement  had  be- 
come binding  on  them,  if  it  were  not  so  originally;  but  I 
should  not  have  been  content  to  rest  upon  that  view  of  the 
casa 

With  regard  to  minor  points — minor  in  comparison  with 
that  which  went  to  the  root  of  the  whole  case,  although  they 
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1853.        are  in  themselves  questions  of  inportanoe — many  objections 
TbbEablof   lui^Q  been  taken: — ^Fiist^  it  was  said  that  Uie  agreement 
^^''^      was  illegal;  and  ihe Soliciior-General  pointed  out  passages 
Ths  Gbx^t    which,  certainly.  I  am  bound  to  say  I  should  rather  not  see 
Railwat  Co.    in  agreements  of  this  description  entered  into  by  a  reer  of 
/mdffnmt     Parliament;  but  I  think  Simpson  y. Lord  Hafoden(a)  and 
Lord  Pdr^e  oaaeQi)  haye  concluded  the  point  I  allude  to 
the  passages  in  which  the  Plaintiff  undertakes^  by  ereiy 
means  in  his  power  (which  no  one  would  hold  to  include  his 
yote)  to  oppose  one  line  and  promote  the  other.     It  was 
said,  the  terms  of  this  agreement  went  eztrayagantly  be- 
yond those  in  the  prior  cases,  and  that  this  Court  would  re- 
fuse to  give  effect  to  an  agreement  of  such  a  descciptioD. 
I  confess  that  it  seems  to  me  to  be  impossible  to  draw 
any  substantial  line  of  difference  between  the  cases  to 
which  I  haye  referred  and  the  present  case;  and  further 
than  that^  in  this  case  I  cannot  shut  my  eyes  to  the  fact^ 
that^  although  the  point  was  not  raised,  this  agreement  has 
been  matter  of  great  contest;  it  has  gone  up  to  the  House 
of  Lords,  and  the  validity  of  a  portion  of  the  agreement 
has  been  decided  upon,  and  has  actually  been  enforced  by 
the  decision  of  the  House  of  Lords;  and  the  construction  of 
another  portion  of  the  agreement  has  been  argued  before 
the  Court  of  Queen's  Bench,  in  a  case  directed  bom  the 
Bolls,  and  it  never  occurred  to  any  one  to  argue,  that  it 
was  illegal,  on  the  groimd  of  the  Plaintiff  being  a  Peer  of 
Parliament     In  Lord  Petre'a  caae — ^where,  an  iiyimctioii 
having  been  granted  ex  parte  a  year  before  by  Lord  Cotr 
tenham,,  they  came  a  year  afterwards,  when  they  found 
the  great  inconvenience  of  the  injimction,  and  could  not 
avoid  passing  by  the  Plaintiff's  land — ^to  dissolve  it,  and 
then  raised  this  question  of  illegality;  and  the  Yice-Chan- 
cellor  of  England  said,  that^  after  all  that  had  taken  place, 

(a)  1  Railw.  Gas.  326,  347. 
(h)  Lord  Pare  v.  Tkt  EaMem  Counties  Railway  Co.,  1  Railw.  Cm.  462. 
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he  should  oonodye  hunself  bound  to  hold,  that  that  would        1863.  ^ 

not  be  an  objection  which  would  avail  them  with  reference  ThiEablof 
to  the  question  before  him.    Here  much  more  has  taken  ^^ 

ulaca  '^^^  ^*^* 

*^^^  NOBTHIRir 

Bailwat  Co. 
It.  was  then  said  (and  that  no  doubt  is  a  matter  of  some  jwdgmmi. 
importance),  that,  supposing  the  Company  could  be  bound  in 
one  sense,  and  supposing  it  was  a  legal  agreement^  still  look- 
ing to  the  existing  state  of  things,  the  agreement  was  inap- 
]dicable  to  the  case,  because  it  was  one  thing  to  have  an 
agreement  respecting  the  station  and  park  wall,  and 
other  things  of  that  kind,  with  a  railway  to  come  with- 
in three  hundred  yards  of  a  nobleman's  house,  and  a 
totally  different  thing  with  a  railway  two  miles  fix>m  the 
same  spot  To  this  the  answer  is,  that  it  seems  to  be  con- 
cluded by  the  express  terms  of  the  agreement  The  parties 
intended  to  contract  for  what  should  be  done  in  the  altered 
state  of  things;  and  this  last  clause,  which  has  been  held  by 
the  House  of  Lords  to  be  a  valid  and  substantive  clause 
wholly  independent  of  the  other  clause,  provides  for  the 
veiy  case  in  question,  of  the  railway  passing  along  the  line 
of  the  Great  Northern,  and  not  passing  along  the  line  of 
the  Direct  Northern;  and  then  there  is  the  clause  that  there 
shall  be  the  same  provision  as  to  "  the  viaducts,  bridges,  and 
other  works  of  convenience,  security,  and  accommodation, 
and  the  making  and  maintaining  of  such  station,  and  the 
maintaining  of  such  sufficient  police  force  as  respectively 
aforesaid,  and  all  other  the  covenants  and  agreements 
hereinbefore  contained.''  It  was  said,  that  it  was  not  reason- 
able that  parties,  with  their  eyes  open,  should  enter  into  such 
an  agreement;  but  I  cannot  say  that  it  is  unreasonabla  I 
cannot  say  that  a  nobleman  may  not  think  it  sufScient  con- 
sideration for  a  railway  passing  through  his  estate,  to  have 
the  convenience  of  a  station  within  two  miles  of  his 
residence  instead  of  a  station  eight  miles  off.  We  know  it 
is  much  more  pleasant  and  agreeable  to  be  deposited  two 
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1608.        miles  from  the  place  of  desiinatiozi  than  eight  miles;  aad 

Tbb  Eabl  Of  that  may  be  a  reasonable  giomid  for  his  consenting  to  let 

Ldid8>t      a^Qoi  ]^ye  his  land  at  a  lower  price,  or  even  at  alL 

ThbObbat 
noktkihv 
Railway  Co.        It  was  then  strenuously  insisted  on  that  the  Company  had 

done  nothing  onder  the  Act;  and  that^  therefore,  according 
to  the  doctrine  of  Edwards  v.  The  Ora/nd  Jmustiati  Arii- 
toay  OompcM/y,  you  oould  not  pat  in  force  any  of  the  pro- 
visions contained  in  the  agreement^  because  ih^  company 
was  not  availing  itself  of  any  power  acquired  by  virtue  of 
the  agreement  If  I  am  right  in  my  oonsiruction  of  the 
original  agreement,  that  is  precluded,  because  they  have 
taken  the  FhuntUFa  lands  under  the  powers  of  thdr  Ad 

Mr.  Wigram, — ^We  did  not  say  that  we  had  done  nothing 
under  the  Act,  but  only  that  we  had  done  nothing  under 
the  agreement 

Vige-Ohanceixor. — ^Nothing,  it  was  said,  was  done 
under  the  agreement;  but  if  the  company  have  done  any- 
thing under  the  Act  ^md  if  I  am  right  in  construing  the 
agreement  in  the  manner  I  have^  as  one  binding  on  the 
company  in  the  event  of  their  putting  the  powers  of  their 
Act  into  foroe,  the  whole  question  arises.  If  I  am  wrong, 
the  whole  would,  on  that  ground,  fedl,  as  fSEo:  as  that  part  of 
the  case  is  concerned. 

Then  it  is  further  said,  that  no  benefit  wsua  derived  from 
the  agreement  That  turns  on  the  same  point  I  consider 
the  benefit  to  the  company  was  the  benefit  they  derived 
from  the  opposition  being  withdrawn,  and  the  amalgamated 
company  not  being  opposed 

It  was  further  argued  (and  that  is  also  a  matter  of  some 
importance),  that  it  was  not  a  fit  subject  for  an  injunctioa 
It  was  said,  that  there  has  been  no  case  in  which  an  injnno 
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lion  has  been  granted  to  enforce  a  provinon  of  this  descrip-  16(Hl 
tion,  and  that,  in  truth,  Rigby  v.  The  Great  Weetem  Bailr  atasuuo? 
way  Compcmy  (a) — and  I  am  not  aware  that  that  ever  I'^JJ"^ 
came  to  a  final  determination — ^was  a  precedent^  if  any-  ^^  Qrbat 
thing,  against  the  Plaintiff,  because,  in  effect,  no  relief  waa  Bailwat  Co. 
given ;  and  it  would  only  have  been  given  upon  the  case 
at  the  hearing.  But  that  is  not  quite  so.  Eigby  v.  The 
Great  Western  Bcdlway  Compcmy  was  a  stronger  case 
than  this,  because  there  the  question  involved  the  whole 
essence  of  the  agreement.  The  party  literally  got  nothing. 
He  lost  everything,  unless  he  secured  that  provision.  He 
agreed  to  take  at  a  high  rental  the  Swmdon  station,  as  a 
place  of  refiredmient ;  and  although,  no  doubt^  he  would 
have  the  other  trains,  yet  he  relied  on  the  express  trains  as 
trains  which  would  contain  quite  as  many  refireshment  paa* 
sengers  as  any  other,  if  not  more ;  and  he  would  lose  the 
benefit  of  that,  portion  of  the  agreement^  if  those  express 
trains  were  allowed  to  pass  by,  instead  of  being  compelled 
to  stop  ten  minutes  at  the  station.  In  that  case,  however, 
it  cannot  be  said,  that  relief  was  refused  by  way  of  interlo- 
cutory application,  for,  if  that  were  so,  Lord  Oottenham,  on 
the  appeal,  would  simply  have  refused  the  motion.  He 
did  not  do  that ;  he  did  not  treat  it  as  a  motion  that  could 
not  be  granted  upon  an  interlocutory  application ;  but  he 
said,  **  upon  the  balance  of  convenience  and  inconvenience 
of  the  case,  and  looking  to  there  being  a  point  still  to  be 
decided  at  law"  (which  there  was),  ''  I  will  not  grant  the 
interlocutory  application  until  the  question  is  determined 
at  law."  He  did  not,  therefore,  refuse  the  motion,  or  leave 
the  matter  to  the  hearing;  but  he  allowed  the  motion  to 
stand  over,  upon  a  consideration  of  the  different  conveni- 
ences and  inconveniences.  It  certainly  was  a  case  in  which 
there  was  some  degree  of  nicety  in  the  balance,  because 
both  parties  might  be  much  aggrieved.      It  might  be 


(a)  2  Ph.  44. 
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185&        thought  that  the  party  who  stipulated  for  the  profit  firom  the 
TBI  Eabl  o9  i^fireshment  of  paBsengers  would  have  more  difficulty  in 
^"""*      gettiug  his  damages  than  the  railway  company.     But  that 
Tmi  Obi^t    observation  was  met  by  Lord  CoUenham,  by  observing  on 
lUawATCa    the  peculiariiy  of  that  case.    iJigrfiywasliaMe  to  indemnify 
/n^^weiK.      Griffi0i8>  the  man  to  whom  he  had  let  the  rooms^  againtst 
any  loss ;  and,  therefore,  Lord  CoUenham  said,  *"  All  you, 
Rigby,  can  ever  be  called  upon  to  do  is  this :  you  must 
pay  GriffUha'e  loss ;  GriffUha  must  get  at  the  amount  of 
his  loss  as  best  he  can ;  and  what  you  will  have  to  recover 
from  the  company  will  be  measured  by  the  damages,  if 
any,  which  GriffUha  may  recover  from  you."    The  case  was 
dealt  with  in  that  way.    Still  the  motion  was  not  refused; 
neither  did  Lord  CoUenham  treat  it  as  a  motion  that  could 
not  be  granted,  but^  looking  at  the  circumstances  of  the 
ease,  he  sent  it  to  law  before  determining  it 

•The  diflference  between  the  case  of  Rigby  v.  The  Oreat 
Western  RaUwa/y  Compcmy  and  this  case  is,  that  there 
is  here  clearly  no  point  that  can  be  sent  to  a  Court  of  law. 
The  matter  rests  wholly  on  the  principles  of  this  Court  It 
is  not  a  question  of  &ct:  it  is  a  question  of  construction 
upon  the  agreement  At  the  hearing  there  can  be  nothing 
more  before  the  Court  with  reference  to  the  point  <rf  con- 
struction than  there  is  at  present  But^  further  than  that> 
there  are  proceedings  and  acts  on  the  part  of  the  company 
(which  I  will  presently  advert  to)  which  I  think  fiilly  jus- 
tify the  Court  in  saying,  that  whatever  might  have  been 
their  effect  as  giving  validity  to  an  agreement^  that  was  not 
in  itself  a  binding  agreement^  yet  are  such  as  do  not  entide 
the  company  to  say  that  there  shall  be  any  longer  dday, 
or  that  relief  by  enforcing  performance  of  their  agreement 
shall  be  postponed  until  the  hearing  of  the  cause. 

Before  I  come  to  the  conduct  of  the  company,  I  will  ob- 
serve, that  the  last  ground  of  opposition  to  the  motion  was 
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the  delay.    Now,  the  delay  is,  in  some  degree,  connected  181(3. 

with  all  those  proceedings  which  have  taken  place,  and  the  thkEablov 

contest  and  disputes  that  have  arisen  between  the  parties  Lutdbkt 

It  is  true,  that  as  long  ago  as  July  the  trains  began  to  run,  Tbi  Grbat 

and  the  agreement  with  regard  to  stoppmg  was  not  per-  juilwat  Co. 


formed  In  October  the  Plaintiff  was  told  that  the  com* 
pany  did  not  intend  to  abide  by  the  agreement  There 
are  then  communications  for  the  purpose  of  coming  to  an 
arrangement^  and  the  Plaintiff  is  told,  "  K  you  insist  upon 
the  trains  stopping  at  TaUinffton,  there  is  an  end  of  all 
negotiations,  and  we  cannot  come  to  terms  upon  it'"  That 
was  in  October;  but  the  negotiation  does  not  terminate 
thera  The  company  said,  they  would  not  give  up  that 
point;  but  the  negotiation  on  all  the  matters  in  dispute 
between  the  parties  is  going  on  up  to  the  month  of  Jan- 
uary in  the  present  year.  What  the  Plaintiff  says  is,  I 
think,  reasonable  enough.  He  says,  ''True  you  told  me 
that  you  would  not  give  up  this  point;  but  I  might  reason- 
ably suppose,  having  several  matters  of  dispute  with  you, 
that  if  I  could  arrange  others  on  terms  of  advantage,  as 
this  seems  to  be  an  objectionable  part  of  the  agreement^  I 
will  give  up  that  portion  of  it  if  you  make  me  an  equivi^ 
lent  by  giving  up  other  points  which  are  in  dispute  be- 
tween us;  and,  as  long  as  negotiation  is  practicable,  I  do 
not  wish  to  be  driven  into  the  Courts  to  litigate  my  righta 
I  continued  my  negotiation  and  correspondence  with  you, 
until  I  had  ascertained  that  negotiation  was  no  longer  prac- 
ticable, which  was  not  until  the  5th  or  6th  of  January."  In 
that  state  of  things  the  bill  was  filed  in  February.  The 
delay  was  not  such,  I  think,  under  the  circumstances  of 
the  case,  and  especially  such  as  I  am  about  to  advert  to,  as 
should  disentitle  the  Plaintiff  to  his  remedy  by  means  of  an 
injunction. 

The  other  circumstances  of  the  case  are  somewhat  pe- 
culiar :   Firsts  there  is  a  litigation  with  Mr.  Capper,    The 
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1663.  Great  Northern  Railway  Company,  in  one  sraiae,  aie  no 
TuEau  or  paitieB  to  that  litigation.  An  action  is  brought  against  Mr. 
^^r*^  Capper  for  60002.  Capper  pleads  the  notice  whidi  he  had 
TpGBKAT  given  to  detennine  the  agreement  in  consequence  of  the 
Railway  Ca  bill  not  having  passed  in  nine  montha  That  is  carried  up 
Jmdffmmi,  ^  ^®  House  of  Lords,  and  is  not  finally  disposed  of  until 
June,  1851 ;  and  then  it  is  finally  determined  that  the 
agreement  is  binding  on  Capper  with  reference  to  the  new 
state  of  things  arising  from  the  amalgamation,  and  accord- 
ingly that  the  60002.  is  payable  under  it  In  the  mean- 
time, the  Great  Northern  Railway  Company — the  amalga- 
mated  company — had  served  a  notice  to  take  the  Plain- 
tiff's land,  that  is  to  say,  the  nine  acres  and  odd,  and  some 
other  acres,  in  one  notice.  They  gave  a  notice  to  take 
twelve  acres  of  the  Flamtiff's  land;  they  also  gave  a  notice 
to  take  another  portion  of  his  land  for  temporary  purposea 
The  Plaintiff  always  relying,  as  it  appears  to  me,  upon  the 
agreement^  takes  no  steps  to  have  the  value  of  his  land  as- 
certained. The  company  no  doubt  distinctly  assert  the 
powers  of  their  Act — giving  the  notice,  having  the  valuation 
made  by  surv^ors,  and  the  money  deposited  in  the  Bank 
It  is  true,  as  they  say,  that  they  do  not  act  under  the 
agreement;  but  it  must  be  observed,  that  their  conduct  is 
quite  consistent  with  their  admitting  that  the  agreement 
was  binding  upon  theoL  I  do  not  say  they  in  any  way 
admitted  it,  but  it  is  quite  consistent  with  an  admission 
that  the  agreement  was  binding  upon  them;  because,  at 
that  time,  Mr.  Capper  was  disputing  his  liability  to  the 
agreement,  not  on  the  ground  of  its  not  being  originally 
binding,  but  because  he  said  it  was  determined.  If  it  was 
not  determined  they  might  be  bound  The  litigation  was 
going  on  and  both  parties,  with  good  sens6,  enter  into  the 
agreement  in  May,  1851,  by  which,  after  reciting  what  has 
been  done,  it  is  arranged,  ''that  the  said  company  shall  be 
at  liberty  forthwith  to  enter  into  possession  of  the  Bsii 
2a;  Or.  6p.  and  Oa,  2r.  18p.  respectively  of  land,  subject  and 
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without  prejudioe  to  the  payment  of  the  purchase  money      ^  iSfia.^ 
to  be  payable  in  respect  thereof;  and  notwithstanding  the    ThbEablov 
expiration  of  the  time  limited  for  the  compulsory  purchase  ^ 

or  taking  of  lands  in  the  month  of  June  next^  it  shall  be     ^^^^ 
lawful  for  the  said  Earl  and  the  said  company  respectively    Railway  Co. 
to  exercise  such  powers  with  respect  to  the  aforesaid  three      jwdgmmt 
several  notices  and  as  to  any  other  lands  of  his  lordship,  for 
the  period  of  three  calendar  months  after  the  final  decision 
of  the  said  case  in  error,  as  the  said  parties  respectively  might 
now  exercise  under  the  powers  of  the  said  Acts,  and  with- 
out prejudice  to  any  agreement  entered  into  between  the  said 
Earl  and  8.  J.  Capper  and  others,  which  may  affect  the  com- 
pany.^ That  left  everything,  as  it  seems  to  me,  exactly  as  it 
stood,  subject  to  the  determination  of  the  House  of  Lords. 

The  subsequent  events  are  different    As  soon  as  the  case 
is  decided  against  Capper  in  the  House  of  Lords,  the  com- 
pany, and  not  Capper,  pay  the  60002.  and  interest  and 
ooBta    The  company  say,  they  were  in  honour  bound  to 
indemnify  Capper;  all  I  can  say  is,  that  if  they  are  not 
bound  by  the  agreement,  I  camiot  imderstand  by  what 
rigbt  they  can  have  applied  the  funds  of  the  company  in 
such  a  payment ;  for  unquestionably  it  is  a  misapplication  of 
the  funds  of  the  company,  if  they  were  not  bound  by  Cop- 
peras agreement    They  were  not  entitied  to  pay  the  6000t 
for  these  nine  acres  of  land.     There  was  no  agreement  made 
to  that  effect  except  the  original  agreement    They  had  no 
power  or  authority  to  pay  the  60002.  except  by  virtue  of 
that  original  agreement;  and  if  they  say  it  is  an  excessive 
price,  they  were  boimd  to  go  to  a  juiy,  and  enter  into  a  new 
agreement  for  the  land  which  they  required.     However, 
the  company  pay  it;  and  they  hold  the  land  to  this  day: 
they  have  the  Plaintiff's  land,  and   they  have  paid  for 
it  the  very  price  stipulated  by  the  agreement     I  do  not 
feel,  that  after  that  it  is  so  clear  that  they  have  done 
no  act  under  the  agreement     It  is  true,  they  took  the 
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lafia  land  under  their  powers,  but  that  was  pending  the  diflcosaon 

TBiEiLBLor  whether  the  agreement  had  or  had  not  been  determined; 

^^■^  and  when  that  question  is  settled,  they  pay  the  money  and 

Thi  dsxAT  keep  the  land,  without  attempting  to  ascertain  its  value  in 

lUttWAT  Co.  any  other  way. 

"^^"^^         There  is  then  the  point  which  the  SdiciioT-Gmufral 
raised,  and  which,  I  think,  he  put  too  high  with  repaid  to 
these  preliminary  agreements;   whether  a  corporation  is 
bound  by  a  contract  not  under  seal,  he  said  rightly,  depended 
upon  the  principle  of  part  performance.     I  should  be  sorry  to 
rest  the  case  upon  this  point;  but  it  is  at  least  doubtful  whe- 
ther,  haying  taken  this  land,  and  having  paid  the  60001.,  the 
price  contemplated  by  the  agreement,  without  any  other 
assigimient  of  value,  and  having  no  power  to  pay  the  6000i 
except  by  virtue  of  the  agreement,  but  treating  this  as  a 
purchase  of  the  land,  the  case  of  The  London  amd  Bit- 
mimghma   Eadlway  Company  v.  Winter  (a),    does  not 
apply.     The  objection  there  raised  was  want  of  mutuality  in 
the  agreement,  it  being  argued  that  the  LoTidon  cund  Bir- 
Tn/inghani  Railway  Company  were  not  bound,  the  agreement 
not  being  under  seal ;  but  Lord  CoUenham  held,  that,  as  they 
had  taken  possession  of  the  land  and  made  a  railway  over 
it,  they  were  bound.     I  confess  it  appears  to  me  to  ap- 
proach very  nearly,  if  not  quite,  to  a  purchase  of  Lord 
Lindeey's  land  at  the  price  stipulated,  and  to  amount  to  a 
part  performance  of  the  agreement     However,  as  I  have 
said,  I  do  not  rest  the  case  upon  that;  it  is  one  of  the  acts 
of  the  company  which  I  am  going  through,  to  shew  the 
right  that  the  PlaintijBT  has  to  call  for  interference  by  in- 
junction. 

What  is  the  next  act?  These  parties,  who  say  they  were 
not  bound  by  this  agreement,  gave  notice  to  take  land  for 
temporary  purposes,  wanting  it  for  permanent  purposes,  to 

(a)  Cr.  &  Ph.  57. 
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make  a  oommunication  with  the  WeUand  Canal,  and  they 

proceeded  so  to  use  it     The  Plaintiff  then  filed  his  bill  for 

an  injunction,  in  which  he  stated  the  agreement  of  the  4th       Lindsey 

of  March,  1846,  and  contended,  that>  having  given  him     ThbGrkat 

Northern 
notice  that  they  would  take  the  land  for  temporary  purposes,    Railway  Co, 

they  were  not  entitled  to  take  it  for  permanent  purposes,     j^^dgmetu. 

The  company  not  only  did  not  in  their  defence  to  this 

application  repudiate  the  agreement,  but  they  said:  '  True 

it  is,  there  was  an  agreement  of  March,  1846;  and  in  that 

agreement  will  be  found  a  clause  by  which  you  stipulate 

that  any  additional  land  wanted  shall  be  sold  by  you  for 

300L  an  acre.'     There   happened,   unfortunately  for  the 

company,  it  appears  in  the  result,  to  be  also  a  clause,  that, 

although  he  was  to  let  them  have  it  for  SOOL  an  acre,  yet  it 

was  not  to  be  taken  without  his  consent     That  is  the  view 

the  Court  of  law  ultimately  took  of  it    But  the  company 

relied  on  this  very  agreement,  and  said,  '  You  are  bound 

to  furnish  us  with  land  at  3002.  an  acre,  and  we  are  willing 

to  give  you  that  for  it;  and  therefore,  because  you  have 

entered  into  the  agreement  with  us,  the  injunction  cannot 

be  sustained;'  treating  the  agreement  as  one  entered  into 

for  their  benefit    The  Master  of  the  Bolls  acceded  to  that 

view,  and  the  injunction  was,  in  consequence,  withheld,  and 

a  case  directed  to  a  Court  of  law,  to   determine  whether 

that  was  the  result  of  the  agreement — and  not  to  decide 

whether  there  was  an  agreement  between  the  parties,  for 

that  was  affirmed  by  the  Defendants.     If  the  decision  of 

the  Court  of  Queen's  Bench  had  been  in  their  ihvour,  there 

was  no  doubt  they  would  have  dismissed  the  bill  and  would 

have  got  rid  of  the  injimction.     It  tinned  out  to  be  against 

them,  and  therefore  the  injunction  was  granted;  but  the 

injunction  had   been   postponed,   and   would   have   been 

refused  entirely  if  the  residt  had  been  different;  and  then 

they  would  have  had  the  benefit  of  the  very  contract  which 

they  are  now  rejecting.     It  seems  to  me,  after  that^  to  be 

an  extremely  strong  thing  to  say,  that  I  am  injuring  these 

VOLb  X.  Z  Z  H.  W. 
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1863.        parties  by  giving  efiect  to  the  contract  on  an  inteiiocu- 
Thb  Eabl  or  tory  application  by  injunction,  when  it  was  not  only  a 

"^*^      contract  by  which  they  ocMiceived  themselves  bound,  but  one 
Thi  Qbiat    '^hich  they  asserted  and  sought  to  make  availabl& 
Railway  Ca 

Aidgmmu,  There  is  a  correspondence  which  I  do  not  tMnk  it  neces- 
sary to  go  through,  but  in  which  there  is  a  letter  fix)m  the 
solicitor  of  the  company,  saying  distinctly  to  the  solicited  of 
the  Plaintiff  ''  ever  since  the  decision  of  the  House  of  Lords» 
there  has  been  no  contest  between  us,  except  the  oonstruo- 
tion  of  the  agreement''  That  is  the  result  of  the  letter; 
but  they  now  contend  that  the  whole  contest  has  been, 
whether  they  are  bound  by  it  It  would,  as  I  have  said,  be 
difficult  to  rely  on  these  facts  of  themsdves  as  eetablishing 
an  agreement  I  feel  the  force  of  that  argument^  looking 
at  the  difficulty  of  binding  a  company  by  any  act  not  under 
its  corporate  seal;  but  if  I  have  oome  to  a  correct  oondu- 
sion,  (and  of  course  all  must  depend  on  that),  that  the  ori- 
ginal agreement  did  in  effect  land  them,  I  say  that  thiB 
long  continued  concurrence  of  all  parties  in  the  agreement 
is  at  least  a  reason  why  the  remedy  which  is  now  sought 
may  be  granted  on  interlocutory  application,  where  the  sole 
point  remaining  between  the  parties  is  the  construction  of 
the  agreement  in  a  Court  of  Equity,  without  having  assist- 
ance from  additional  facts,  or  the  opinion  of  a  Court  of 
law. 

There  is  a  point  that  I  have  not  referred  to,  and  which 
has  reference  to  the  form  of  the  injunction.  Mr.  Wigrtm 
suggested,  that  in  truth  the  Plaintiff  has  here  got  substan- 
tially almost  all  he  asks  for;  he  does  not  get  the  express 
trains  to  stop,  but  he  gets  the  express  trains  to  Peter- 
borough, which  stop  there  for  a  quarter  of  an  hour;  so  that 
if  he  were  coming  on  by  the  express  train,  he  ooidd  stop 
there  and  come  on  by  another  train  which  starts  five 
minutes  afterwards  for    TaUiTigton;   and  therefore,  the 
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Flainti£^  in  eflfect,  has  all  the  benefit  he  could  require, 
minus  five  minutes  and  the  inconvenience  of  shifting  his 
carriage.  That  observation,  however,  does  not  apply  to  all 
the  trains,  and  the  contract  is  that  all  the  trains  should  stop. 
At  the  same  time^  I  feel  that  in  this  case  it  is  not  a  con- 
tract which  should  be  enforced  by  this  Court  in  an  unrea- 
sonable manner;  I  feel  that  very  strongly;  and  therefore, 
I  should  propose  to  give  the  company  time  to  make  their 
arrangement&  I  think,  if  they  had  until  the  1st  of  April 
for  that  purpose,  it  would  be  sufficient;  and  the  injunction 
may  follow  the  words  of  the  agreement^  and  restrain  the 
company  firom  permitting  any  trains  for  the  accommoda- 
tion of  passengers,  and  for  the  conveyance  of  goods,  lug- 
gage, carriages,  and  horses  respectively  to  pass  along  the 
railway,  without  stopping  at  the  TaUvngton  station.  It 
would,  of  course,  be  useless  to  the  Plaintiff  to  require  that 
all  these  trains  should  stop.  It  will  be  only  necessary  that 
they  should  stop  for  the  Plaintiff  and  his  tenants,  when 
they  are  travelling.  There  should  be  some  understanding 
with  regard  to  signals,  but  this  must  be  a  matter  for  pri- 
vate arrangement  The  injunction  is  not  to  operate  before 
the  Ist  of  April,  and  there  will  be  liberty  to  apply. 
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HILARY  AND  EASTER  TERMS.  16  VICT.,  AND  THE  SITTINGS 
FOLLOWING. 


Accounts* 

PRACTICE  in  Chamben  and  in  the  Maater^s  Office*  with  regard  to  requiring 
copiet  of  Terified  accounts :  Cannan  v.  Etansy  (App.  p.  ix) 


^fSlrabit. 

Meek  v.  y^AXD— April  12th,  1853. 
AN  affidavit  was  taken  before  a  Notary,  who  was  certified  by  Affidavit  sworn 
the  Governor  of  the  State  oi  New  York  to  be  a  Notary  PubUc  ^'S^tirj^^'il^ 
of  the  county  ilTto^ara.     The  Notary  certified  that  the  affidavit  thoagh  the  place 
was  sworn  before  him  on  a  certain  date,  but  did  not  express  'torn  was  wnSt- 
the  place  at  which  it  was  sworn.  ted  in  the  jurat 

Mr.  Prior  applied  for  an  order  that  the  affidavit  should  be 
filed,  notwithstanding  the  omission  on  the  &ce  of  the  jurat  of 
the  place  at  which  it  was  sworn. 

The  Yice-Chancellob  said,  he  thought  the  Court  must  as- 
sume that  the  Notary  was  acting  in  pursuance  of  his  duty,  and 
that  he  would  not  perform  a  notarial  act  out  of  the  jurisdiction 
in  which  alone  he  had  authority  to  do  so. 

VOL.  X.  [b] 


ii  AFFIDAVIT.  [Appodix  I. 

HoPKiN  V.  KoFKis— April  I2th,  1853. 

A  writ  of  no       Mb.  ELMSLET  moved  to  discharge  a  writ  of  ne  exeat  n^o, 

exeat,  and  the     ^^^  ^^  proceedings  taken  nnder  it.     The  Defendant  had  been  ar- 

proceedmgs  ^  ^ 

taken  ander  it,    rested  under  the  writ^  and  had  given  bail.     The  present  motion 

diachaiiged,with  ^^^^  founded  on  several  grounds:  first,  that  the  affidavits  filed  in 

costa,  on  the  ^         °  /      ^ 

groand  that  the  support  of  the  application  for  the  writ,  did  not  state  that  the  debt 

h^^tekenbL    '^^as  in  danger:  Tom/iWon  v.  ZTarrwon  (8  Ves.  32),  ^oe^  v.  Foorf 

fore  the  solici-     (T.  k  R.  344) ;  secondly,  that  there  had  been  on  the  application 

tiff  ?n  SeL^  a  suppression  of  material  facts;  and  thirdly,  that  the  affidavits 

And  the  Court    were  swom  before  the  Plaintiff's  solicitor,  and  were  not,  therefore, 

J^«'^n  ihe"     admissible :  In  re  Hogan  (3  Atk.  813),  Wood  v.  Harpur  (3  Beav. 

Defendan^as       290). 
part  of  the 

diimisaal,  that         The  Vicb-Chancellor  inquired  whether,  upon  the  latter  fiic* 

an  action  should  ^Xm^  the  order  must  not  be  discharged? 

not  be  brought  ^  ® 

against  the 

Plaintiff  in  re-         Mr.  AmpIUettf  admitting  that  there  had  been  an  irregularity, 

urest.  submitted,  that,  although  the  Court  might  deal  with  the  costs  so 

as  to  protect  the  Defendant,  yet  the  Court  would  not  dischai^ge 
the  order,  when  it  appeared  upon  the  affidavits  that  the  Pbuntif 
would  be  immediately  entitled  to  make  a  new  application  for  the 
same  order. 

The  Yice-Chancellor  discharged  the  order,  with  costs;  but 
gave  the  Plaintiff  leave  to  make  another  application  for  a  renew- 
ed writ. 

Mr.  AmpMeU  asked,  that  the  Defendant  might  be  pat  upon 
the  terms  of  not  bringing  any  action  founded  on  the  arrest. 

The  YiCE  Chancellor  said,  that  he  had  not  the  power  of  giv- 
ing the  Defendant  any  remedy  she  might  be  entitled  to  in  respect 
of  the  arrest.  The  damages^  if  any,  would  be  more  properly  tried 
in  an  action  than  by  any  other  mode.  He  ought  not,  therefore, 
to  prevent  the  Defendant  from  pursuing  her  remedy,  if  she  had 
any,  by  an  action. 

AprU  \Zth.        ^^'  AmpldeU  moved  for  a  writ  of  ne  exeat. 

Mr.  Elmslet/  objected  that  a  second  writ  would  not  be  granted 
where  the  Defendant  had  been  arrested  under  the  former  writ 
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Nemo  debet  bis  yexari  pro  eadem  causa :  Eaynea  v.  Wyse  (2  Mer. 
472). 

Mr.  Amphleti  contended  that  this  did  not  apply  to  cases  where 
the  writ  was  discharged  for  mere  irregularity,  and  not  on  the  me- 
rits; and  cited  Tidd's  Pract,  Vol.  1,  pp.  174  et  seq.,  9th  edit. 

The  question  of  the  right  to  a  second  writ  was  not  decided,  an 
order  having  been  made,  by  consent,  for  the  deposit  and  security 
of  the  property. 


Rabbeth  v.  Squire — April  30th,  1853. 
Mb.  SIMPSON  moved  that  the  Becord  and  Writ  Clerk  might  An  answer  pro- 
be ordered  to  file  an  answer  of  some  of  the  Defendants  in  this  ^2^^"!**^®^ 

ordered  to  be 

suit^  in  which,  by  an  error,  the  words  ''  to  the  bill  of  complaint  filed  where 

of  the  above-named  Plaintiffii"  had  been  omitted.     The  answer  ^^*"  ^  ^ 

an  omiMion  ot 

was  intituled  in  the  cause,  in  the  form  specified  by  the  Orders,  the  words  **  to 
(see  Schedule  D.,  General  Orders,  7th  August,  1852),  in  which  p^^Jj^^f  th^°" 
the  Plaintifis  and  Defendants  were  all  named ;  but  the  subsequent  above-named 
title  was  "The  answer  of  &c.,  Defendants,*'  omitting  the  words  '^**"***™' 
"  to  the  bill  of  complaint  of  the  above-named  Plaintiff.** 

The  Yick-Chakcelloe  ordered  the  answer  to  be  filed,  observ- 
ing, that  the  cause  was  sufficiently  identified.  The  answer,  being 
foUy  and  accurately  intituled  in  the  cause,  must  be  an  answer  to 
the  Plaintifis'  bill  in  that  cause,  and  could  be  an  answer  to  no- 
thing else. 


©tiaritg. 

In  the  Matter  of  The  Qloucesteb  Charities — Mwrch  ith  ds 
Uih,  1853. 

A  PETITION  of  three  of  the  burgesses  of  the  city  of  Gloucester,  Appointment  of 
intituled  "  In  the  Matter  of  the  several  Charities, — of  Sir  Samud  ^^"^  trustees 
RomUhfa  Act(52  Geo.  3,  c.  101), — of  the  Municipal  Corporation  yjiioiis  of  th™ 

Municipal  Cor- 
poration Act,  may  be  made  by  the  Vice-Chanccliors. 
As  to  the  nmnber  of  Taauicies  in  a  charity  trust  which  will  justify  an  application  to  the  Court 
Coats  of  parties  appearing  on  such  applications  for  the  purpose  of  aiding  the  Attomey-Qeneral,  in 
pursuance  of  public  notice,  in  securing  fit  appointments,  not  allowed  out  of  the  charity  estate. 

[b2] 


iv  CHARITY.  [Apfekdix  L 

Act  {5h6  Will.  4,  c.  76),— and  of  the  Trustee  Act,  1850.-  The 
petition  prayed  for  the  appointment  of  six  new  tnuteeB  (^  the 
several  charities.  There  were  fifteen  sorriying  tmstees,  snd  the 
six  vacancies  had  occurred  since  the  last  appointments 

Mr.  Rogers,  for  the  petition,  mentioned  a  recent  cfl8e(<»),  in 
which  it  had  been  determined  by  the  Lord  Chancellor,  that  or- 
ders under  the  Municipal  Corporation  Act  for  the  appointment 
of  new  trustees  may  be  made  by  the  Vice-Chancellors. 

Mr.  RoU,  for  the  surviving  trusteesL 

Mr.  Wickena,  for  the  AUomey-General,  submitted  that  it  woiild 
be  very  desirable  that  some  rule  should  be  laid  down  by  the 
Court  with  regard  to  the  number  to  which  the  trustees  of  sach 
charities  ought  to  be  reduced,  to  render  an  application  for  a  nev 
appointment  of  trustees  justifiabla  Petitions  for  this  parpoee 
were  not  unfrequently  presented  without  any  necessity,  and 
were  in  such  cases  a  source  of  great  expense  to  the  diarity 
estatea  On  cme  occasion  a  petition  had  been  refused  by  Lord 
Lyndfwirat  on  this  ground. 

The  Yice-Chakoellob  said,  that  any  rule  on  the  subject  ns 
ferred  to,  would  be  rather  a  matter  for  the  consideratioa  of  all 
the  Judges  of  the  Courts  than  for  a  decision  by  one  branch  of 
the  Court  only  (5). 

Mr.  Lewin  appeared  for  twenty-seven  members  of  the  corpon- 
tion,  who  had,  in  conformity  with  the  terms  of  the  public  notice 
of  the  application,  which  invited  parties  to  lay  before  the  At- 
tomey-Qeneral  any  objections  or  suggestions  with  reference  to 
the  proposed  appointments,  communicated  with  the  Attorney- 
General  on  the  subject,  and  upon  whose  suggestion  some  altera- 
tions in  the  proposed  appointments  had  been  made  by  the  At- 

(«)  In  Re  Nortkampt(mC^ritie»,cm.  nnmber  of  tratteei  ihoiild  be  twatj- 

Lord  Chancellor,  12th  January,  1853.  four,  and  that  ^>plication  ihmild  be 

(See  Trustee  Act,  1R50,  13  &  14  Vict.  made  to  supply  the  ▼acanciM  vben 

c.60,8.  32;6ft6Will4,c.76,s.7l).  that    number  should  be   ndnced  to 

(6)  In  the  case  of  the  Bedford  Cka-  eighteen.      It  would  seem,  thefcfcn, 

rityf  a  part  of  the  scheme  approrcd  by  that  the  Court  would  not  diaapproTe  of 

the  Court,  and  for  the  establishment  a  petition  for  the  appointment  of  sev 

of  which  application  was  directed  to  trustees,  where  the  nnmber  is  reduce) 

be  made  to  Parliament,  was,  that  the  by  one  fourth. 


Appbmdix  I.]  CHARITY. 

toniej-CreneraL     Under  such  circamstances  he  asked  for  their 
costs. 

The  Yick-Chancellor  said,  that,  formerly,  applications  were 
made  for  the  appointment  of  new  trustees^  and  the  order  for  the 
apix)intmeni  was  made,  without  any  communication  with  the 
persons  locally  interested  in  the  charities.  This  often  occasioned 
great  dissatisfaction,  and  sometimes  led  to  litigation  in  this  Court, 
for  the  purpose  of  removing  persons  who  were  ohjected  po,  and 
had  been  so  appointed.  The  Attorney- General,  to  obviate  this 
inconvenience,  had  adopted  the  rule  of  requiring  notices  of 
application  for  the  appointment  of  new  trustees  of  municipal 
charities  to  be  published  and  made  known  in  the  town,  in  order 
that  other  persons  might  have  the  opportunity  of  giving  any 
information  or  suggestion  with  regard  to  the  propriety  of  the 
proposed  appointments.  It  was  not,  however,  contemplated,  that 
l^enons  who  might  on  public  grounds  be  induced  to  give  their 
advice  to  the  Attorney-General,  to  secure  the  appointment  of  fit 
(persons,  should  receive  costs  out  of  the  charity  funds.  In  such 
cases  they  must  be  content  to  render  their  aid  gratuitously,  for 
the  benefit  of  the  charities. 


lu  the  Matter  of  TuE  F&ee  Grammar  School  of  Tuomas  Con- 
VERS  AT  Yarm — 23rd  April,  1853. 

THE  Governors  of  the  school  were  incorporated  by  a  charter  of  Schemes  pro- 
Qneen  Elizabeth,  in  1596:  but,  new  members  of  the  corporation  ri<l">i?  *>r  *h« 
uot  having  been  appoiuted  to  supply  the  vacancies,  the  body  had  ment  of  new 
for  many  years  ceased  to  exist.     Some  recent  benefactions  having  ^f*"**®*  ®f  *^"*^ 
been  made  for  the  re-establishment  of  the  school,  a  petition  was  for  obtaining 
now  presented  for  the  settlement  of  a  scheme,  the  appointment  ^^ti?*'!^!^* 
of  certain  gentlemen  to  be  trustees,  and  an  order  to  transfer  the  other  specified 
recently  accrued  funds,  and  vest  the  property  of  the  charity  in   ~"**°^?2**di- 
the  new  trustees.  rections  that 

the  application 

Mr.  JSrodrick,  for  the  petition. — One  of  the  proposed  provisions  ^i^^j 

of  the  scheme  was,  that  the  number  of  trustees  should  be  twelve;  at  Cbamberi, 

and  that,  when  they  should  be  reduced  to  five,  application  should  o^„^hJ[^^' 

be  made  to  the  Court  to  fill  up  the  number.  notice. 

Appointment 
of  new  trustees 
of  a  charity  estate  in  the  place  of  an  extinct  corporation,  with  the  assent  of  tlie  Crown. 

Form  of  order  approving  a  scheme,  obviating  the  necessity  of  setting  out  the  scheme  in  the  order. 


vi  CLERICAL  ERROR  [Afpkkdix  I. 

Mr.  WiehenSy  for  the  Attomej-Generaly  said,  that  the  Master 
of  the  Bollft  had  adopted  a  useful  rule  on  this  point,  which  was 
likely  to  be  very  convenient  and  beneficial  to  charities,  in  avoid- 
ing the  expense  of  petitions.  His  Honour  had  directed  that 
application  should  be  made  for  the  appointment  of  new  trustees, 
by  summons,  before  the  Judge  at  Chambers,  notice  of  the  applica- 
tion being  given  to  the  Attorney-General. 

The  Yick-Chakcellob  thought  the  application  might  be  pro- 
perly and  beneficially  made  in  the  manner  which  the  Master  of 
the  Bolls  had  adopted;  and  in  settling  the  scheme,  as  well  with 
regard  to  the  appointment  of  new  trustees,  as  on  some  other  oc- 
casions in  which  it  was  contemplated  by  the  scheme  that  cir- 
cumstances in  the  government  of  the  charity  might  call  for  the 
direction  of  the  Court,  his  Honour  ordered  that  the  trustees 
should  apply  to  the  Court,  and  that  such  application  should  be 
made  before  the  Judge  at  Chambers,  of  which  application  the  At- 
torney-General should  have  notice. 


It  was  then  suggested,  whether  the  case  of  an  extinct  corpora- 
tion was  one  which  could  be  treated  as  the  case  of  a  trustee  who 
could  not  be  found,  within  the  Trustee  Act,  1850;  or  whether, 
if  not,  the  order  could  not  be  made  under  Sir  Samud  BamiUys 
Act.  It  was  ultimately  arranged,  that  the  order  to  vest  the 
charity  estate  in  the  trustees  should  be  taken  with  the  assent  of 
the  Crown. 

To  avoid  the  necessity  and  expense  of  setting  out  the  scheme 
in  the  order  of  the  Court,  it  was  suggested,  that  the  settled 
copy  of  the  scheme  should  be  prepared  and  signed  by  the  Judge, 
and  filed  in  the  Court;  and  that  the  order  diould  refer  to  the 
copy  so  filed.  It  was  stated  that  this  course  had  been  ap- 
proved of  by  the  Master  of  the  Rolls;  and  it  was  accordingly 
adopted  in  this  case. 


(Clerical  IBrtor* 

AFFIDAVIT  sworn  abroad  ordered  to  be  filed,  although  the  place  at  which  it 
was  sworn  was  omitted  in  the  jurat:  Meek  y.  Ward,  (App,  p.  i). 

An  answer,  properly  intituled,  ordered  to  be  filed  where  there  had  beensn 

T!^T  **^  *^^  '^''"*"  "***  *^^  ^*"  of  complaint  of  the  above-named  Plaintifi:" 
Jiabbefh  V.  Squire,  (App.  p.  iii). 


Appendix  I.]  CONDUCT  OF  SALE.  vii 

©ontrurt  of  Sale. 

Dale  v.  Hamilton— /feft.  26^  1853. 

THE  circnmstances  of  this  case  axe  reported  S  Hare  369,  and  2  Tbe  PlaintiiFin 
Phillips,  266.     The  Master  had  made  his  report  under  the  decree,    g^^^i^^^^ 

condact  of  tbe 

Mr.  Baco9%  and  Mr.  Renshaw,  for  the  Plaintiff,  asked  for  a  ^f^of^pait^ 

ihip  proper^, 
direction  to  the  Master  to  proceed  with  the  sale.  although,  ac- 

cording to  the 
contract,  if  per- 
3lr.  JKou  and  Mr.  Shehbeare,  for  the  Defendant,  contended,  formed  without 

that  the  whole  of  the  agreement  ought  to  be  specifically  per-  „°j,\^^.J^*JJ 

formed,  and  not  a  part  only;  and  therefore,  that  there  should  be  a  entitled  to  in> 

specific  performance  of  that  portion  which  provided  that  the  ^"® "  ^® 

Plaintiff  should  have  no  power  or  authority  over  the  land. 

The  Vice-Chancellor. — It  is  admitted,  that  the  ordinary 
rule  is,  that,  where  the  Plaintiff  obtains  a  decree  for  sale,  he  is 
entitled  to  the  conduct  of  the  sale.  It  is  true,  that  the  Court  has 
a  discretion  as  to  whom  it  will  commit  the  conduct  of  the  sale. 
This  is  shewn  by  the  case  of  Dixon  v.  Pyner  (7  Hare,  331),  which 
was  cited.  It  was  insisted,  on  the  part  of  the  Defendants,  that, 
having  regard  to  the  agreement,  which  provided  "that  the  Plain- 
tiff should  have  no  power  or  authority  whatsoever  over  the  said 
land,  and  that  he  should  not  be  entitled  to  receive  any  compensa- 
tion whatsoever  therefrom  until  the  whole  is  sold  and  paid  for, 
and  all  outlay  and  expenses  incurred  thereon  are  deducte<l 
therefrom,"  (see  5  Hare,  372;  2  PhiL  267),  the  conduct  of 
the  sale  ought  not  to  be  given  to  the  Plaintiff.  The  stipulation 
in  the  contract,  that  the  Plaintiff  should  have  nothing  to  do  with 
the  sale,  would  have  been  no  doubt  important  if  the  contract 
had  been  performed,  according  to  the  view  which  the  Court  has 
taken  of  the  duties  of  the  parties,  without  the  necessity  of  any 
suit  to  enforce  it ;  but  this  was  not  the  ca«e.  The  suit  having  been 
rendered  necessary,  and  the  decree  for  sale  having  been  made  by 
the  Court,  the  case  comes  within  the  ordinary  class  in  which  the 
conduct  of  the  sale  is  given  to  the  Plaintiff.  It  is  then  said,  that 
the  greater  interest  of  the  Defendants  in  the  property  is  a  reason 
for  giving  to  them  the  direction  of  the  sale ;  but  this  circum- 
stance does  not,  I  think,  deprive  the  Plaintiff  of  the  ordinary 
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right  whicH  tbe  rule  of  the  Court  gives  him  to  oondnct  the  pro- 
ceedings in  the  suit,  including  the  sale  of  the  propertj.  It  is 
not  therefore  necessary  to  giye  any  special  directions  on  tbe 
subject. 

Qfj^^  This  Court  doth  order,  that  so  much  of  the  property  conveyed 

to  Bobert  M'Adam,  deceased,  in  the  pleadings  named,  and  tbe 

Defendant  Robert  ffamilian,  under  and  by  virtue  of  tbe  indoi- 
ture  of  tbe  16tb  day  of  October^  1843^  as  remains  unseed,  be 
sold  by  public  auction  in  Liverpool,  in  lots,  with  the  approba- 
tion of  the  Judge  to  whose  Court  these  causes  are  attached,  to 
tbe  best  purchaser  or  purchasers  that  can  be  got  for  tbe  same, 
to  be  allowed  of  by  the  said  Judge;  wherein  all  proper  parties 
are  to  join,  as  the  said  Judge  shall  direct;  and  in  order  to  soch 
sale  tbe  parties  are  to  produce  before  tbe  said  Judge,  Ac :  And 
it  is  ordered,  that  the  monies  arising  by  the  sale  be  paid  into 
tbe  Bank,  with  the  privity  of  the  Acoountant-General  of  tbis 
Court,  to  be  there  placed  to  the  credit  of  tbe  first-mentioDed 
cause ;  And  it  is  ordered,  that  it  be  referred  to  the  said  Judge  to 
ascertain  and  state  what  sums  or  sum  of  money  have  or  has  been 
advanced  or  paid  by  tbe  said  Defendant  Robert  HamiUcn  and 
the  said  Robert  M^Adam  respectively  on  account  of  tbe  pur- 
ebase  of  tbe  said  property,  and  at  what  times  or  time  such  sums 
were  re8|)ectively  advanced  or  paid :  And  it  is  ordered,  that  the 
said  Judge  do  aLio  ascertain  and  state  how  much,  having  regard 
to  the  division  and  distribution  which  has  been  bad  of  tbe  sam 
of  733U  15».  \0d.  in  tbe  Master's  report  of  tbe  2nd  day  of  Julj, 
1852,  mentioned,  is  due  to  the  said  Robert  HamUlon  and  the 
estate  of  tbe  said  Robert  M^Adam,  deceased,  respectively,  for 
principal  and  interest,  according  to  tbe  declaration  of  trust  of 
tbe  27tb  of  October,  1843,  on  the  sums  advanced  or  paid  by 
them  respectively  as  aforesaid :  And  it  is  ordered,  that  the  far- 
ther consideration  of  this  cause  be  adjourned.     Liberty  to  apply. 
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Copies  of  Accounts. 

Caknan  V,  EvAX^—April  2^  1853. 
Mr.  be  Via,  for  the  Defendant^  the  executor,  moved  that  the  Pnctioe  in 
Master,  to  whom  the  cause  was  referred,  might  he  ordered  to  ^*^*M][i^« 
proceed  on  the  account  of  the  Defendant,  made  out  by  him  and  offices,  with  re- 
verified  by  affidavit,  in  pursuance  of  the  order  in  the  caus^  mffropieTof^ 
dated  the  6ih  of  August,  1852,  without  the  Defendant  being  re-  verHied  ac- 
quired to  make  any  copy,  abstract,  or  extract  thereof  oi*  there-  *^"" 
from,  for  the  use  of  the  Master  or  his  Chief  Clerk. 

The  grounds  stated  in  support  of  the  application  were  these : 
By  the  39th  section  of  the  Masters  Abolition  Act,  15  &  16  Yict 
c.  80,  it  was  enacted,  that,  after  the  first  day  of  Michaelmas 
Term,  1852,  the  Masters  should,  with  reference  to  the  proceed- 
ings before  them,  adopt  all  the  rules  and  regulations,  and  con- 
duct the  business  of  their  respective  offices,  as  nearly  as  might 
be,  in  the  manner  in  which  similar  business  is  conducted  by 
the  Master  of  the  Bolls  and  Yice-Chancellors,  respectively.     By 
the  23rd  Order  of  the  16th  of  October,   1852,  it  is  directed 
that  no  copies  are  to  be  made  of  deeds  or  original  documents, 
where  the  originals  can  be  brought  in  without  special  direc- 
tion; and  that,  only  when  directed,  copies  of  accounts,  iic  are 
to  be  supplied  fqr  the  use  of  the  Judge  and  his  Chief  Clerk,  the 
course  of  proceeding  in  Chambers  being  ordinarily  the  same  as  in 
Court  upon  motions.     This  evidently  applied  to  cases  in  which 
the  proceedings  were  oral.     The  29th  Order  of  the  same  date 
provides,  that,  where  any  account  is  directed  to  be  taken,  the 
accounting  party  is,  unless  the  Judge  shall  otherwise  direct,  to 
make  out  his  account  and  verify  the  same  by  affidavit;  and  the 
account  is  to  be  referred  to  by  the  affidavit  as  an  exhibit,  and 
left  in  the  Judge*s  Chambers;  and,  by  the  44th  Order,  it  is  di- 
rected that  the  certificate  or  report  is  to  state  the  result  of  such 
Hocount,  and  not  to  set  the  same  out  by  way  of  schedide,  but  is 
to  refer  to  the  account  verified  by  the  affidavit  filed.     By  the 
form  of  the  certificate  given  in  the  schedule  to  the  same  Orders, 
^  provision  is  made  for  cases  in  which  the  account  brought  in 
and  verified  has  been  subsequently  altered,  and  in  which  a  tran- 
<icript  of  the  altered  account  has  been  passed.     A  dififerent  prac- 
tice had  been  adopted  in  tlie  oflices  of  the  Masters,  some  requir- 
it»g  a  (x>py  f»F  the  veritiofl  jwcount  to  work  on,  as  in  the  present 
ca.sc,  which  would  occasion  a  considciiible  inci-casc  of  expense  to 
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tbe  partieB  in  the  case  of  a  Yoluminoas  acooont,— others  heliig 
satisfied  with  tbe  original  account,  without  a  copy, — and  others 
adopting  a  middle  course,  and  requiting  a  partial  copy.  The 
Chief  Clerk  in  the  Judge^s  Chambers  did  not  require  a  copy.  In 
the  present  case  tbe  Master  had  refused  to  proceed  with  the  ac- 
count, unless  a  copy  of  the  verified  document  was  fiimisbed  in 
the  first  instance. 

•  Tbe  Vicb-Chncellor  expressed  a  doubt  whether  he  had  pow- 
er to  interfere  with  the  discretion  of  the  Master  on  this  point 
If  tbe  case  bad  been  before  him  in  Chambers,  he  probably  shotdd 
not  have  required  the  co]>y.  It  was  not  tbe  practice  in  his 
Chambers  to  require  it.  He  should  not,  however,  think  it 
right  to  make  any  order  in  such  a  case.  Tbe  parties  might  state 
what  was  tbe  practice  in  his  Chambers,  and  that  he  did  not  think 
it  necessary,  as  a  matter  of  course,  to  require  such  a  copy  of  the 
verified  account;  and,  if  it  were  considered  usefiil,  he  should  be 
happy  to  communicate  with  tbe  Master  on  the  subject. 


dtopm  of  ^ttotti^. 


COPIES  of  billft,  answers,  and  depositions  in  this  Court,  ordered  to  be  certified 
hy  the  Clerk  of  Records  and  Write,  under  the  14  &  15  Vict  c  99,  s.  14:  Heeoe 
V.  Uodmm^  (App.  p.  xix). 


COSTS  of  parties  appe.iring  on  applications  for  the  appointment  of  new  tnistees 
of  charities,  for  the  purpose  of  aiding  the  Attorney-General,  in  pursuance  of  pub- 
lic notice,  in  securing  fit  appointments,  not  allowed  out  of  the  charity  estate:  /■ 
the  Alatter  of  the  Gloucester  Charities^  (App.  p.  iii). 


Waldbon  V.  Ykaxcest— April  29«/*  <fe  30«A,  1853. 
Costs  giTen  to     A  SUIT  by  the  Plaintiff,  a  legatee,  on  behalf  of  himself  and  all 

the  Plaintiff  in    ^^^^^  legatees  of  tbe  testator.     Tbe  certificate  of  the  Chief  Clerk 

a  legatees*  suit,  ** 

as  between  so-     found  the  amount  of  the  estate,  and  the  amount  of  the  l^i^acies; 

^**^'h"^  fh*  ^^^  ^*  appeared,  that,  after  payment  of  tbe  costs,  tbe  estate  would 

fund  is  insuffi-  be  insufficient  to  pay  the  legacies  in  full. 

cient  to  pay  the 

legacies  in  full.        -^^   jf^^^^  fo^  ^^  Plaintiff,  asked  for  bis  costs  as  between 

solicitor  and  client. 

^Ir.  ChancU^a  and  Mr.  Eddisy  for  the  executors,  contended. 
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that  the  oosts  of  the  Plaintiff  in  a  legatees'  suit  were  only  given 
as  between  party  and  party.  The  role  in  creditors'  suits,  where 
there  was  an  insolvent  estate,  had  never  heen  applied  to  legatees' 
suits ;  and  there  were  several  cases  in  which  it  had  been  in  fact 
refused  to  residuary  legatees  and  next  of  kin. 

Mr.  James  RuweU,  amicus  cunse,  said,  that  in  his  experience 
the  Court  had  always  refused  to  legatees  the  costs  as  between 
solicitor  and  cHent,  and  mentioned  one  case  to  that  effect. 

The  Vicb-Chancellob  required  some  authority  to  be  pro- 
duced, before  giving  the  costs  otherwise  than  as  between  party 
and  party. 

The  case  of  Cross  v.  KermingUm  (1 1  Beav.  89),  was  subsequently 
mentioned. 

Mr.  Chcmdless  denied  that  the  case  referred  to  was  an  authority 
for  the  mmple  principle,  that,  in  all  legatees'  suits,  where  the  lega- 
cies must  abate  from  the  insufficiency  of  the  fund,  the  Plaintiff 
was  entitled  to  costs  as  between  solicitor  and  client :  first,  because, 
in  Cross  v.  Kennington,  it  appeared  that  the  legacies  had  been  by 
that  suit  recovered  out  of  the  real  estate;  and,  secondly,  because 
the  decision  was  founded  on  Stanton  v.  JJcUfidd  (1  Keen,  358),  in 
which  the  costs  were  given  under  very  special  circumstances. 

The  Yice-Chancellob  said,  the  Master  of  the  Bolls  appeared 
to  have  decided  Cross  v.  KennirvgUyn  upon  the  general  principle, 
that,  if  the  assets  were  deficient,  the  costs  ought  to  be  paid  as 
between  solicitor  and  client;  and  he  should  follow  that  authority. 


Jones  v.  Batten — AprU  14«A,  1853. 

ON  a  motion  for  an  injunction  to  restrain  the  sale  of  certain  Reserrstion  of 

mines,  the  Plaintiff  offering  to  pay  off  what  was  due  to  the  Defend-  ****  5°**!  ^^  * 

,  1     Jn  1       .  <.       <■    ^  1.  motion,  but  ppo- 

antfli,  the  mortgagees^  the  Court  havmg  refused  the  application —     yiding  for  the 

event  of  the 

Mr.  E6U  and  Mr.  Bwrdcm,  for  some  of  the  Defendants,  and  ^"iU^'^S^ 
Mr.  Wvgram  and  Mr.  Cotton,  for  others  of  them,  asked  for  the  the  hearing, 
costs  of  the  motion. 

The  Vicb-Chancellor  was  of  opinion  that  the  costs  could  not  be 
disposed  of,  without  hearing  from  the  Defendants  the  explanation 


xu 


DKCLARATORY  DECREE.        [Appmtoix  L 


of  (nrcamistances  in  the  case  which  might  affect  that  qaestion  j 
and  ae  those  circumatances  must  be  gone  into  at  the  hearing  <^ 
the  cause,  it  would  be  more  convenient  to  reserve  the  question 
of  costs  until  that  time. 

Mr.  Wigram  and  Mr.  BoU  then  suggested,  that,  if  the  suit 
should  not  be  prosecuted  against  all  or  any  of  the  Defendants, 
or  they  should  be  obliged  to  apply  to  the  Court  to  dismiss  it  for 
want  of  prosecution,  the  Defendants  would  be  in  a  difficulty  as 
to  their  costs  of  this  application,  which  they  alleged  was  un- 
necessary, and  not  justified  by  the  circumstances. 

The  Vice-chancellor  said,  that  the  costs  of  the  Defendants 
of  the  motion,  in  the  event  referred  to,  ought  to  be  provided  fw; 
and  he  made  the  following  order: — 

Refuse  the  motion,  and  reserve  the  costs  until  the  hearing; 
but,  if  the  bill  should  be  dismissed  before  the  hearing  against  all 
or  any  of  the  Defendants,  the  costs  of  such  Defendants  of  such 
motion  to  be  costs  in  the  cause. 


Caae  in  which 
the  Court  re- 
fiiaed  to  make 
a  declaration 
88  to  the  inter- 
ests of  parties 
who  might  be 
«utit1ed  in  re- 
versioB. 


Beclaraforfi  JBtatt. 

Greenwood  «.  Sutherland — April  22nd,  1853. 
A  SPECIAL  case. — ^Many  questions  arose  under  the  will  in  this 
case.  Several  legacies  were  given  to  the  sons  and  daughters  of 
the  testator,  with  a  provision,  that,  if  any  of  them  should  die 
without  leaving  issue  surviving,  the  same  should  fall  into  the 
residue.  The  gift  of  the  residue  was  as  follows: — '*  When 
and  as  each  child  dies,  I  give  and  bequeath  the  said  principal 
and  residuary  monies  unto  and  equally  amongst  the  lawful  iasoe 
of  my  said  sons  and  daughters,  their  respective  executors,  admi- 
nistratorsy  and  assigns,  payable  as  the  youngest  issue  of  each 
child  attains  the  age  of  twenty-one,  with  benefit  of  survivorship 
amongst  them  in  case  of  any  of  their  deaths  during  minority." 
The  sons  and  daughters  were  living,  aiid  one  of  the  questions  in 
the  special  case  was,  "  What  children,  grandchildren,  or  other 
more  remote  issue  of  the  sons  and  daughters  of  Mixry  Greenusood 
resp<^ctively,  for  whose  benefit  the  specific  legacies  or  sums  are 
^iveii  by  her  avid  will,  are  comprt^heiided  in  the  word  issue  in 
the  bequests  of  such  sjiecitic  legacies  or  sums;  and  what  interests 
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do  such  issue  respectively  take  therein;  and  at  what  ages  or 
timea  are  such  interests  vested  and  payable  respectively?*' 

Mr.  Bolt,  Mr.  Teed,  Mr.  Lee,  Mr.  ElmsUy,  Mr.  Humphrey, 
Mr.  Hardy,  Mr.  Forster,  Mr.  Woodhouw,  Mr.  Rmtrich,  appeared 
for  the  different  parties. 

The  Yice-Chancellob  made  declarations  with  regard  to  the 
interests  of  the  legatees  before  the  Court,  but  refused  to  make 
any  declaration  on  the  question  with  regard  to  the  bequest  to 
the  issue  of  the  sons  and  daughters. 


FLFiCHERt'.  EooEBS — Jan.  \Sth,  1853. 
AN  administration  suit,  prosecuted  by  bill.  Caw  in  whicli 

IT.  Rogera  by  his  will,  dated  in  1 847,  after  directing  his  debts  ^^l^^^^ 
and  funeral  and  testamentary  expenses  to  be  paid,  and  bequeath-  decree,  under 
ing  pecuniary  legacies,  gave  the  whole  of  his  property  as  follows : —  "J^T^^V^*  16 
**  To  be  sold,  as  soon  as  conveniently  after  my  decease,  the  re-  Vict  c.  86. 
mainder  of  my  property.     I  bequeath  to  my  brother  Tkomaa 
Rogers,  my  sisters  Mary  and  Amelia,  the  remainder  of  my  pro- 
perty, to  be  equally  divided  amongst  all  and  each  of  them,  if 
living  at  the  time  of  my  decease,  then  amongst  their  surviv- 
ing children;  and  I  give,  devise,  and  bequeath  all  and  eveiy  my 
household  furniture,  linen,  and  wearing  apparel,  books>  plate, 
pictures,  china,  and  also  all  and  every  sum  and  sums  of  money, 
which  may  be  in  my  house,  or  be  about  my  person,  or  due  to  me, 
at  the  time  of  my  decease;  and  also  all  other  stocks^  funds,  and 
securities  for  my  money,  book  debts^  money,  or  bonds,  billa^  note% 
or  other  securities,  and  all  and  every  other  my  estate  and  effects, 
whatsoever  and  wheresoever,  both  real  and  personal,  whether  in 
possession  or  not;  and  I  nominate,  constitute,  and  appoint  my 
sister  Elizabeth  Fletcher  to  be  executrix  of  this  my  will** 

Mr.  JesseR,  for  the  Plaintifl^  stated  the  question  to  be,  whether 
the  estate  of  the  testator  was  bequeathed  to  his  brother  and  sis- 
ters absolutely,  or  for  their  lives  only. 

Mr.  ShadweU,  for  the  Defendants,  Th<mia8  Rogera  the  brother, 
and  the  testator's  rasters  Mary  and  Amelia,  and  the  husband  of 
the  latter. 

Mr.  BoviU,  for  the  children  of  the  testator's  brother  and  sisters^ 
cited  Billing  v.  Billing  (5  Sim.  232). 
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The  Yicib-Chancellob  held,  that  the  word  ^  then**  was  to  be 
construed  as  an  adverb  of  time ;  and  that  the  brother  and  asters 
took  each  one-third  of  the  residuary  estate  of  the  testator,  for 
their  respective  lives. 

The  counsel  for  the  several  parties  then  submitted,  that^  the 
property  being  small,  and  all  the  parties  (namely,  the  broths  and 
sisters  of  the  testator,  and  their  children  now  living)  being  par- 
ties to  the  suit,  the  Court  would  make  a  declaration  with  respect 
to  the  interests  of  the  cliildren.  They  referred  to  sect.  50  of  the 
Stat.  15«fc  16  Vict.  c.  86. 

The  YiCFi-CHAl?CELLOB  said,  that  he  thought  the  statute  left 
it  to  the  discretion  of  the  Court,  in  what  cases  a  merely  declara- 
tory decree  ought  to  be  made;  and  that  this  was  a  case  in  which 
the  Court  might,  with  propriety  and  convenience,  make  such  a 
decree ;  and  he  held,  that,  after  the  death  of  each  of  the  Defend- 
ants, the  brother  and  sisters  of  the  testator,  the  one-third  share 
of  him  or  her  so  dying  would  be  divisible  between  and  among 
his  or  her  children  living  at  the  time  of  such  death. 


The  Court  re- 
fiised  to  make 
a  declaratory 
decree  on  a 
■pecial  case, 
during  the  life- 
time of  the  te- 
nant for  life, 
with  regard  to 
the  interests  of 
parties  entitled 
in  reversion. 


Gabuck  V,  Lawson — April  27th,  1853. 
A  SPECIAL  case,  on  the  will  of  W,  Lawson,  who  bequeathed 
the  interest  and  dividends  of  one  moiety  of  his  residuary  estate 
to  his  daughter  Ann  Lawsany  for  her  life,  "  and  the  said  moietj 
or  principal,  at  her  death,  to  her  lawful  issue;**  and  in  de&ultof 
such  issue,  then  he  bequeathed  such  moiety  or  principal  to  the 
children  of  his  daughter  Jtme  Garlick;  and  the  testator  gave 
the  remaining  moiety  of  his  estate  unto  his  daughter  Jane  Gar- 
lick,  for  her  life;  and  the  said  moiety  or  principal,  at  her  death, 
to  her  lawful  issue;  with  powers  to  the  executors  to  pay  any  fit 
and  proper  sums  for  the  maintenance  and  advancement  of  the 
children  of  the  two  daughters.  The  widow  and  daughter  and 
Ann  Lcbwson  were  executrixes  of  the  will.  Ann  Zcnogon  was 
unmarried.  Jane  Garlick  had  ten  children,  seven  of  whom  sur- 
vived the  testator.  The  questions  were,  first,  whether  the  words 
lawful  issue  (regard  being  had  to  the  maintenance  clauses  and 
the  general  terms  of  the  testator^s  will)  were  not  to  be  consider- 
ed as  synonymous  with  children;  and,  secondly,  whether,  as  re- 
garded the  moiety  of  the  testator^s  residuary  estate,  bequeathed 
to  Ann  Laiosan  for  life,  the  words  "  lawful  issue*'  (even  if  not 
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considered  STnonymous  with  children),  did  not  mean  issue  of  the 
said  Aiin  Lcmaon  living  at  her  death. 

Mr.  Wigram  for  the  Plaintiff,  the  adult  children  of  the  said 
Jane  Garlick; — ^Mr.  A.  J,  Leans  for  the  Defendants,  the  infant 
children  of  Jcme  Garlick,  and  the  representatives  of  those  who 
had  died; — and  Mr.  Oabome  for  Ann  Lawson. 

The  Vicb-Chancellor  held,  that  the  words  "lawful  issue** 
were  ejnonymons  with  children;  but  said  that  the  time  would 
not  arrive  for  determining  the  second  question  until  after  the 
death  of  Jane  Garlick. 

Mr.  A.  J,  Lewie  submitted,  that,  under  the  50th  section  of 
the  stat.  15  &  16  Vict.  c.  86,  a  declaratory  decree  might  be 
made.  All  the  children  of  Mrs.  Garlick,  who  was  a  lady  far  ad- 
vanced in  life,  were  parties;  and  the  whole  question  on  the  will 
was  before  the  Court. 

The  Yige-Changellob  said,  the  provision  in  Sir  George 
Twmar^e  Act,  13  &  14  Vict.  c.  35,  was,  that  it  should  be  lawful 
for  the  Court,  upon  the  hearing  of  a  special  case,  to  deter- 
mine the  questions  raised  therein,  and  to  declare  its  opinion 
thereon,  and,  so  far  as  the  case  should  admit  of  the  same,  up- 
on the  right  involved  therein,  without  proceeding  to  administer 
any  relief  consequent  upon  such  declaration;  and  that  every  such 
declaration  of  the  Court,  contained  in  any  such  decree,  should 
have  the  same  force  and  effect  as  such  declaration  would  have 
had,  and  should  be  binding  to  the  same  extent  as  such  declara- 
tion would  have  been,  if  contained  in  a  decree  made  in  a  suit 
between  the  same  parties  instituted  by  bill  (a).  Now,  a  declara- 
tion in  the  lifetime  of  the  tenant  for  life,  with  regard  to  the  in- 
terests of  the  parties  entitled  in  reversion,  could  not  have  been 
made  in  a  cause  at  the  time  that  statute  passed,  and,  therefore, 
could  not  have  been  made  on  a  special  case.  Then  came  the 
late  Act,  which  merely  said,  that  a  suit  should  not  be  open  to 
objection,  on  the  ground  that  a  merely  declaratory  decree  or  or- 
der was  sought.  It  enabled  the  Court  in  its  discretion,  where  it 
should  appear  to  be  necessary  for  the  administration  of  an  estate, 
or  to  the  relief  to  which  a  plaintiff  might  be  entitled,  to  make  a  . 
decree,  notwithstanding  it  should  be  merely  declaratory.  But  this 
was  not  a  case  in  which  it  was  necessary  to  do  so. 

(a)  Sect.  14. 
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Mttttt. 

A  MEMORANDUM  of  service  of  notice  of  the  decree  npon  infimts  and  out  of 
the  juritdiction,  ordered  to  be  entered:  Chalmerg  ▼.  Laurie^  (App.  p.  xxrii). 

Order  to  enrol  decree:  WM  t.  The  Direct  Lomdm  awd  PoHsmomtk  Baibeaf 
Cbmpanp,  (App.  p.  xri). 

Caaee  in  which  the  Court  made  a  dcclaratoiy  decree  under  sect  50  of  atat 
15  &  16  Vict  c.  86:  FUteker  ▼.  Rogen^  (App.  p.  »ii). 

Case  in  which  the  Court  refused  to  make  a  declaration  as  to  the  interests  of 
parties  who  might  be  entitled  in  reversion :  Gnemwood  t.  Smtieriamd^  (App- 
p.  xii). 

The  Court  refused  to  make  a  dechiratoiy  decree  in  a  special  case,  during  the 
lifetime  of  the  tenant  for  life,  with  regard  to  the  interesu  of  parties  entitled  in 
rsTersion :  Chrliek  v.  /xiffrsoii,  (App  p.  xiv). 


Bismisissal  of  iSiU. 

RESERVATION  of  the  costs  of  a  motion,  but  providing  for  the  event  of  the  bill 
being  dismissed  before  the  hearing:  Jon^t  t.  Batten^  (App.  p.  zi). 


-♦ 


decree. 


iBncoUing  Wttxtt. 

Webb  v.  The  Direct  London  and  Pobsmouth  Railway  Com- 
pany—i/^arcA  l^h,  1853. 

Ordw  to  enrol  Mr.  MOXON  applied  under  the  2nd  and  3rd  Qeneral  Orders  of 
the  7th  of  August,  1852,  for  leave  to  enrol  the  decree,  more  than 
six  months  having  elapsed  since  the  same  was  pronounced.  The 
decree  was  made  by  Sir  Cfecrge  James  Turner,  Y.  C„  (9  Harer 
129)  and  revei'sed  by  the  Lords  Justices,  (1  De  Qex,  Ma&  k  G. 
521).  The  Defendants  consented  to  the  order  being  made;  and 
the  only  point  suggested  was,  whether  the  order  to  enrol  the 
decree  should  be  made  by  the  Lord  Chancellor. 

The  Yice-Chancellob  said,  that,  as  the  cause  was  attached  to 
this  branch  of  the  Coui't,  unless  there  was  any  settled  practice 
to  the  contrary,  the  motion  would,  he  should  think,  be  properly 
made  here;  and  he  made  the  order  accordingly. 


Appendix  I.]  EVIDENCE.  xvii 


IBbUience. 

TERMS  impoied  on  the  PlaintiiF  in  an  issae,  with  regard  to  the  examination  de 
bene  esse  of  an  aged  witnesa,  where  the  Plaintiff  had  fiuled  in  trying  the  iMue 
at  the  time  directed  by  the  Court:  Reeve  t.  Hodeon,  (App.  p.  zziv). 


Brenkak  V,  Preston — April  2Sth,  1853. 

Mr.  ROLT  and  Mr.  Prior  moved,  on  behalf  of  the  Defendants,   Examiner  gpe- 
that  Mr.  WiUiam  Hidop  Clarke,  Barrister-at-law,  of  &c,  and  Mr.  aaUy  appointed 
Frederick  Thamcu  White,  Barrister-at-law,  of  <&c.,  might  be  ap-  ^tion  of  wit- 
pointed  Examiners,  or  an  Examiner,  to  take  the  examination  of  "<^>*<^*  in  Lon- 

doUf  on  the  ap- 
witnesses  in  these  causes;  or  that  the  Defendants  might  be  at  li-  plication  of  the 

berty  to  nse,  on  the  hearing  of  these  causes,  affidavits  as  to  the  Defendant*. 

-   ,     ,.  ,     ,  .     ,;  1.  1       who  were  re- 

course of  dealing  and  the  amount  receivable  accordmg  to  the  ttroined  by  an 

usage  and  custom  of  brokers  in  effecting  charterparties  of  ships,  inferl«?itory 
— such  affidavits  to  be  made  by  ship-owners  and  ship-brokers  re-  case  in  which 
siding  in  Limdon  or  the  neighbourhood  thereof,  instead  of  having  *^  ^^°^ 
the  evidence  of  such  witnesses  produced  orally. — The  31st  sec-  to  lubmit  to 
tion  of  the  statute  15  &  16  Vict.  c.  86,  was  referred  to  in  support  J^J^^  S^ht 
of  the  application.  make  for  the 

early  hearing 

The  circumstances,  as  they  appeared  on  the  affidavit  in  sup-  ^^  no^p^int- 
port  of  the  motion,  were  these : — ^The  replication  had  been  filed  ™ent  could  he 
on  the  5th  of  March,  1853;  and  the  day  fixed  for  closing  the  evi-  amination  be-  * 
denoe  was  the  7th  of  May.     By  an  order  of  the  23rd  of  March,  ^  the  Ex- 
liberty  was  given  to  the  parties  to  use  affidavits,  to  be  made  by  -^^^^  of  a 
witnesses  residing  elsewhere  than  in  London  or  Liverpool;  and  month  from  the 
the  Plaintifib  undertook  to  abide  any  order  which  the  Court  might  the  application, 
make  for  the  early  hearing  of  the  causa     The  Defendants  were 
unable  to  obtain  an  appointment  with  the  Examiner,  for  the  ex- 
amination of  their  witnesses,  until  the  31st  of  May  and  the  1st 
of  June;  and  they  were  under  an  injunction  restraining  them 
from  proceeding  at  law  on  the  subject  in  question  in  the  cause. 

Mr.  FeUeU  opposed  the  motion. — ^The  Court  would  not  appoint 
Examiners  specially  to  act  in  London,  where  there  were  Examin- 
ers of  the  Court.  There  was  no  precedent  of  such  an  application ; 
and  the  Court  would  not  adopt  a  practice  which  would  enable 
any  party  in  a  cause  to  apply  at  any  time  for  the  appointment  of 
hiii  own  Examiner. 

vou  X.  [c] 


Xim  EVIDBNGE.  [AmarDix  I. 

The  y  lOfrCH ANGELLOR  said — Such  applications^  if  made,  would 
in  most  cases,  no  doubt^  be  zefused.  In  the  present  case^  he  was 
told  that  the  Court  had  expressed  an  opinion  that  the  cause  ought 
to  be  expedited,  and  had,  in  &ct,  placed  the  Plaintifis  under  an 
undertaking  for  the  purpose  of  bringing  the  cause  to  an  eariy 
hearing.  It  appeared  that  the  Defendants  could  not  obtain  an 
appointment  for  the  examination  of  witnesses  before  the  Ex- 
aminer earlier  than  the  3l8t  of  May  or  the  Ist  of  June.  Under 
these  circumstances,  he  thought  that  the  application  ought  to  be 
granted. 

Mr.  FoUett,  on  the  part  of  the  PlaintiAs,  then  asked  that  they 
might  be  at  liberty  to  read,  at  the  hearing,  the  afBdayits  which 
had  been  filed  by  them  on  the  motion,  without  requiring  the  wit- 
nesses to  repeat  their  statements  in  new  affidavits. 

It  was  finally  agreed  that  those  affidavits  should  be  used;  the 
FlaintiffB  undertaking,  if  required  by  the  Defendants,  to  produce 
the  witnesses  before  the  Examiner  for  cross-examination.  And  the 
Court  appointed  one  of  the  gentlemen  named  in  the  notice  <^  mo- 
tion as  Examiner. 


WiOAK  V.  BowLAND — April  23r<i,  1853. 

PioduetiQii  of  Mb.  FREELING  applied  for  leave  to  serve  a  subpoena  duces  te- 

"  rmotiflLfor  ^™  ^^  ^^^  Registrar  of  the  Consistory  Court  of  the  diocese  of 

a  decraew  Si,  Asajph^  in  order  that  a  will  might  be  produced  as  evidence  in 

The  Cojiri  the  causa     The  cause  was  brought  forward  by  motion  for  a  de- 

nnder  the  15  ft  c^e,  in  which  the  evidence  was  necessarily  taken  by  affidavit  (see 

to  i^eViav'  ^^  *  ^^  ^^"^  ^'  ^^'  8. 15  j  Gen.  Order,  23  et  seq.,  August,  1852); 

pcena  ad  testifi-  BSid  the  Clerk  of  Records  and  Writs  declined  to  issue  the  sob- 

ondum  or  a       ^^j^  without  the  order  of  the  Court, 
rabpoena  daces     ^ 
tecum,  nquizing 

tibe  attendance        rj^^  Y iCB-CsAiroisu.Oft  Said,  that  the  power  of  eompellinf  tht 

of  witnesaei  on      ,.       -  -     .  .       ,     ,  l'«***^ 

a  motion  for  a    attendance  of  witnesses  was  not  impued,  but  was  usually  given  in 

^l^^eSem-     gpecial  words,  as  it  was  a  right  which  exposed  persons  to  great 

inconvenience.     The  39th  section  of  the  statute  15  A  16  Tict 

c.  86,  applied  to  cases  where  the  Court  might  think  proper  to 

bring  up,  for  examination  again,  any  witness  who  had  been  pre> 

viously  examined.     17p<m  referring  to  the  40th  sectiwi  of  tiie 

statute  15  &  16  Vict  c.  86,  which  provides,  that  any  party  may, 
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hj  a  wtit  of  subpoena  duoea  tdcotn,  requira  the  attendance  of  an j 
witneas  before  an  Examiner,  and  examine  such  witness  orailj,  for 
the  pnipoee  of  using  bis  evidence  upon  any  claim,  motion,  Ac,  in 
like  manner  as  such  witness  would  be  bound  to  attend  to  be  ex- 
amined with  a  view  to  the  hearing  of  the  cause :  the  question  was, 
whether  it  was  necessary  to  appoint  an  Examiner,  in  order  to  pro- 
cure the  issuing  of  the  subpcena.  He  thought  that  was  not  ne- 
Y,  and  that  the  subpoena  ought  to  be  issued. 


[The  Vice-CTiancellar  added,  that,  in  this  case,  the  Registrar 
(Mr.  Leach)  had  referred  to  the  old  practice  of  the  Court,  by 
which  a  will  was  ordered  to  be  delivered  out  by  the  Registrar  of 
the  Ecclesiastical  Court  upon  security  (a).] 

(a)  Will  ordered  to  be  delivered  oat  tice,  the  Regiitnr  of  the  Coniiitory 

by   the   Registrar   of  the   Consistory  Court  was  to  settle  the  security.     In 

Court,  in  order  to  its  being  produced  at  Wkaley  t.  Whaley^  Auffust,  1829,  the 

the  hearing,  to  ure  the  expense  of  the  Vice-Chancellor  said,  that  the  lecurity 

RegiMmr^i  own  attondaaee,    en  the  should,  for  the  futue,  be  settled  by  the 

Plttntiff  giring  security  to  return   it  Master,  in  case  the  parties   dilBkred. 

within  a  fixed  time,  without  being  eras-  Frederick  r.  Ayntoombe,  \  Atk.  627; 

«d  or  defiKed :  Wakdand  t.  TkompsMy  Pearee  ▼.  Peam,  30th September,! 896. 
31si  Jannaiy,1838.  Under  the  old  prac- 


Resvs  V,  "RoDBov— March  5th,  1853. 

Mb.  CHARLES  HALL  moved,  that  the  Clerk  of  Records  and  Copies  of  bills, 
Writs  might  be  (xdered  to  certify  copies  of  the  bill,  answers,  and  "^•^^  ^^ 
depositions  in  his  custody  in  this  suit,  to  be  used  at  law  upon  the  this  Court,  or- 
trial  of  an  issue  directed  from  this  Court.     The  application  was  ^^^  \  *^ 
made  under  section  14  of  the  statute  14  &  15  Yict.  c.  99,  which  Clerk  of  Re- 
provides  that  "  whenever  any  book  or  other  document  is  of  such  ««]ds  and  Writs, 

,  *  ,  ,..,,.  . ,  .  xmAet  the  stat. 

a  pubbc  nature  as  to  be  admissible  m  evidence  on  its  mere  pro.  14  ft  15  Vict. 

duction  from  the  proper  custody,  and  no  statute  exists  which  ^  *^»  ••  ^*' 
renders  its  contents  provable  by  means  of  a  copy,  any  copy  there- 
of or  extract  therefrom  shall  be  admissible  in  evidence  in  any 
court  of  justice,  or  before  any  person  now  or  hereafter  having,  by 
law  or  by  consent  of  parties,  authority  to  hear,  receive,  and  ex- 
amine evidence,  provided  it  be  proved  to  be  an  examined  copy  or 
extract,  or  provided  it  purport  to  be  signed  and  certified  as  a  true 
copy  or  extract  by  the  officer  to  whose  custody  the  original  is  in- 
trusted; and  which  officer  is  hereby  required  to  furnish  such  cer- 
tified copy  or  extract  to  any  person  applying  at  a  reasonable  time 
for  the  same,  upon  payment  of  a  reasonable  sum  for  the  same,  not 
exceeding  four-pence  for  every  folio  of  ninety  worda** 


XX 


ExcEPnoNa 


[AmorDizL 


The  YiofrCHANCELLOE  sud,  it  appeased  to  him  the  Act  wis 
imperatiye;  and  he  ordered  the  copies  to  be  certified  accord- 
ingly. 


On  a  motion  to 
diMolre  tn  in- 
junction to  Btaj 
proceedings  at 
law,  the  Plain- 
tiff in  equity 
has  no  right,  un- 
der the  40th 
lection  of  the 
ttat  15  ft  16 
Vict.  c.  86,  to 
require  that  the 
motion  shall 
stand  over  in 
order  that  he 
might  examine 
orallir  witnesses 
who  haye  made 
afBdarits  for 
the  Defendant. 


NoBMASYiLLE  V,  Stakking — AprU  2Slhy  1853. 

Mb.  bacon  Bjudi  Mr.  Kcvrdake^  for  the  Defendant,  moved  to 
difflolye  an  injunction  to  restrain  proceedings  in  an  action  at  l&w 
on  a  bill  of  exchange. 

Mr.  Boxburgh,  for  the  Plaintiff  said,  that  an  affidavit  on  be- 
half of  the  Defendant,  of  100  folios  in  length,  had  been  filed  on 
the  25th  of  April;  and  he  submitted  that  the  Plaintiff  wished  to 
examine  the  deponent  orally,  and  that  the  present  motion  should 
stand  over  until  that  oould  be  done :  Btat  15  &  16  Yict.  c.  86,  &40. 

The  y ice-Chakcellob  said,  that  the  affidavit  appeared  to  have 
been  filed  sufficiently  long  before  the  motion  was  made,  to  enable 
the  Plaintiff  to  meet  it;  but,  even  if  the  affidavit  had  been  filed 
only  the  evening  before,  the  Plaintiff  having  obtained  an  injunc- 
tion to  stay  proceedings  at  law,  must  be  prepared  to  meet  the 
application  to  dissolve  it.  With  regard  to  the  application  to  ex- 
amine the  deponent  viv&  voce,  it  had  been  contemplated  that  Uie 
order  enabling  parties  to  examine  witnesses  on  a  motion  might  be 
used  or  attempted  to  be  used  in  injunction  and  other  cases,  for 
the  purpose  of  creating  delay;  and  it  was  to  guard  against  this 
result,  that  the  last  clause  of  the  order  had  been  introduced, 
which  provided,  that  the  Court  should  always  have  a  discretion- 
ary power  of  acting  upon  such  evidence  as  may  be  before  it  at  the 
time,  and  of  making  such  interim  orders  or  otherwise,  as  might 
appear  necessary  to  meet  the  justice  of  the  case. 


Law  V,  The  London  Indisputable  Life  Pouot  Compant  and 

A.  Bx>BBRTSov— AprU  20th,  1853. 
EXCEPTIONS  were  taken  in  this  case  to  the  answer,  and, 
among  others,  for  not  sufficiently  answering  the  interrogatoiy  as 
to  books  and  papers. 

papen  under  the  new  practice,  generally  discouraged. 

Whether  a  Company  or  corporation  answering  under  their  common  seal,  is  a  Defendant  against 
whom  an  order  may  be  made  under  the  18th  section  of  the  16  &  16  Vict  c.  86 — Quare. 


Exceptions  for 
insufficiency  of 
answers  to  in- 
terrogatories as 
to  books  and 


Appekdix  L]  exceptions.  xxJ 

The  Defendants  were  a  registered  body,  and  A.  Rob&rUan,  their 
secretary,  was  made  a  Defendant,  for  the  purpose  of  discovery. 
(See  Mitford,  PL  188,  4th  edit.;  Hare,  Tr.  on  Discovery,  p.  83). 
It  was  admitted,  and  decided  by  the  Court,  that  the  interrogatory 
was  not  answered  in  the  strict  manner  required  by  the  old  form 
of  pleading.  The  exceptions  had  been  taken  both  to  the  answer 
of  the  Company  and  to  that  of  the  secretary;  but,  by  arrange- 
ment, it  was  agreed  that  the  argument  on  one  set  of  exceptions 
should  decide  botL 

Mr.  Bacon  and  Mr.  Rogers  for  the  exceptions. 

Mr.  RoU  and  Mr.  Tcrriano^  for  the  Defendants,  submitted 
that  the  trial  of  the  question  of  the  sufficiency  of  the  answer  as 
to  books  and  paperef,  in  this  elaborate  and  expensive  way,  was  now 
wholly  unnecessary;  and  if  the  practice  were  not  tacitly  abolish- 
ed, it  would  be  at  least  discouraged  by  the  Court.  The  18th 
section  of  the  New  Procedure  Act  enabled  the  Courts  without 
any  interrogatories,  to  make  an  order  for  the  production  of  docu- 
ments relating  to  the  matters  in  question  in  the  suit;  and  in  or- 
der to  fiunlitate  the  proceeding  imder  this  section  and  the  20th 
section  of  the  same  statute,  which  gave  a  corresponding  right  to 
Defendants  against  Plaintiff,  the  Court  had  actually  settled  a 
form  of  affidavit,  on  the  model  of  a  carefully-prepared  answer,  to 
be  made  by  the  party  from  whom  the  discovery  was  sought.  (See 
9  Hare,  App.  xlix.;  Rochdale  Ccmcd  Compcmy  y.  King^  cited  Id.; 
5.  C,  15  Beav.  11).  The  Court  would,  therefore,  require  parties 
to  adopt  the  simple  and  summary  course  they  provided. 

Mr.  Bacon  said,  that  the  present  case  had  this  specialty, — ^that 
the  Plaintiff  could  not  have  the  answer  of  the  Defendants,  the 
Company,  upon  oath,  and  could  have  no  relief  against  the  secre- 
taiy;  and  the  case,  therefore,  was  not  within  the  18th  section  of 
the  New  Procedure  Act. 

The  Vicb-Chancillob,  adverting  to  the  course  of  proceeding 
which  may  now  be  taken  in  Chambers  with  regard  to  the  pro- 
duction of  documents,  said,  he  should  hope  that  exceptions  to 
answers,  on  the  ground  of  the  interrogatory  as  to  books  and  pa- 
pers not  having  been  sufficiently  answered,  would  not  hereafter 
be  generally  taken  in  such  cases.  In  the  present  case  there  was, 
perhaps,  some  ground  for  the  exception.  He  was  not  certain, 
that,  under  the  18th  section  of  the  New  Procedure  Act,  he  could 
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EXECUTION  OF  A  POETIQ^  OF  A  TEXTST.  {Mtwma  I 

JM.V,  <»d««d  *he  Op^iWy  to  p«,d««  tU  d««Ha«t^^ 
MWtaiy  nugbt  «twt  i  or  whethff  tt*  pc^wt  c««  ^  m  liiet, 

'Within  tbe  pToviai<H>»  of  iho  Axit. 

The  Company  undertaking  to  produce  the  *«-f  «°^^ 
niight  be  admitted  by  the  affidavit  of  Jft»6«<««^  the  »art«T, 
the  Coxirt  made  no  order  on  this  exceptwrn. 


CiM  ofade- 


iBxwtttion  of  a  l^otrtion  of  a  Crust. 

PfiENncB  V.  Fvesncs^-AprU  22nd,  1853. 

UMeoraa-      THE  testator,  Thomas  PrenUce,  waa  a  partner  ia  ^ J^  ^ 

creeforthep^iv  TAwo^  i^rantic6  <fe  (7o.,  <x>ni,  coal,  aalt,  and  manure  me^ 

g^int^;     /j««^,i^aMb«,  and  ^to«nnarfe^  the  tested 

an  arnmgement  t^o-thirda,  and  Manning  Prentice  to  on^thurd,  in  tbe  pav 

^eVt.Toi"'!     nership.     The  articles  of  partnership  contained  a  pro.i^^ 

teitator,without  j^^  ^.j^^  ^vent  of  TAowMW  Prentice's  decease  Jfanwwv  ^«f  w 

^^riSSt:'^      8hoiddcariyonthebusine8sasbefoie;andthatoBe.half8han^fi^^ 

f^tin«^^^      the  1st  of  May  foUowing  Thomas  Preniice's  decease,  ahoidd  be 

SSl^enSy.     for  the  benefit  of  his  family.    Thomas  PreniicedjedmJTdf,!^ 

seised  in  fee  of  premises  at  Stowmaarhet  and  IpswiA,  as  a  tm- 

tee  for  the  partnership;  he  had  also  entered  into  a  contract  for 

the  purchase  for  the  partnership  of  some  malting  premiflW  »» 

Se&umj^nd,  and  the  deed  had  been  executed,  but  iws  in  t^ 

hands  of  the  vendors,  the  purchase-money  not  having  been  paid 

The  testator,  Thomas  PrerUice,  by  Hs  will,  appointed  hia  widow 

and  Manning  PrenMce  his  executriac  and  executor;  and,  after  t^ 

queathing  ammities  and  legacies  to  l^  widow  and  Amily,  aw* 

dispoaiBg  of  the  residue  among  them,  desired  that  two  of  ius 

sons,  whom  he  named,  should  each  have  one-fourth  ahare  of  his 

business,  as  they  attained  tweniy-four,  adding:  '* Manning Ff^ 

Hce,  my  son,  is  hereby  empowered  to  purchase  anj  part  o^  *he 

estates  he  may  desire.     Should  rt  be  desired,  I  Iwrebj  empower 

my  executrix  and  my  executor  to  appoint  aome  person  or  jw*** 

to  act  witb  them  in  the  discharge  of  this  trust,  and  to  inve0| 

them  with  the  same  powers  as  they  are  invested  wiA  by  m^ 

Marjf  Prentice  i}ie  widow,  and  Manning  Prentice,  ^ysi^^ 

and  were  Plaintiflfe  in  the  suit;  the  children  and  resjdsaiy  lflg»- 

tees,  adults  and  in&nts,  being  Defendants.    The  bill  staAei  that, 
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in  order  to  facilitate  the  winding-up  of  the  testator's  affidrs,  an 
arrangement  had  been  oeme  to  between  the  parties  interested 
therein  who  were  competent  to  contract^  and  the  Plaintiffs,  that 
the  messuages  and  premises  belonging  to  the  partnership  should 
be  conveyed  to  the  Plaintiff  Manning  Prentice,  as  the  surviving 
partner  of  the  firm,  upon  his  paying  or  accounting  for  the  value 
thereof  (found  by  surveyors  as  therein  stated)  to  the  partnership. 
The  bill  prayed,  that  the  heir-a1>-law  of  the  testator,  on  whom 
the  legal  estate  had  descended,  might  be  declared  to  be  a  trus- 
tee of  the  premises  for  the  partnership;  and  that  the  Plaintiff 
might  be  at  liberty  to  carry  into  effect  the  said  arrangement; 
and  that  the  heir-at-law  might  be  ordered  to  join  and  concur 
in  conveying  the  premises  to  the  Plaintiff  Mwvning  FreTUice, 
upon  the  said  Plaintiff  paying  or  accounting  to  the  Plaintiff 
for  the  purposes  of  the  testator^s  estate,  for  two  third  parts  or 
shares  of  the  valuation  of  such  premises. 

Mr.  RoU  and  Mr.  Hialop  Clarke^  for  the  Plaintiff,  and  Mr. 
Bevir,  for  the  Defendants,  referred  to  the  51st  section  of  the  stat. 
15  &  16  Vict.  c.  86,  as  enabling  the  Court  to  exercise  its  juris- 
diction over  the  portion  of  the  trust  which  was  the  subject  of 
the  suit,  without  requiring  the  whole  trusts  of  the  will  to  be 
executed,  or  the  accounts  taken,  under  the  direction  of  the  Court 

The  y  1GE-CHANGELL0&  cousidexed  the  case  to  be  one  in  which 
a  decree  might  under  the  statute  be  made  on  the  subject  ol  the 
suit,  without  further  executing  the  trust;  and  he  made  an  order 
accordingly — 

Declare  the  Defendant  (the  heir-at-law)  a  trustee  of  the  estate 
<fec.,  for  the  partnership  of  I%<)»kM^fVen<ice  <fc  Co.;  And  it  appear- 
ing to  the  Coturt^  that  the  proposal  of  the  Plaintiff  Manning 
FrenUce  to  become  the  purchaser  of  the  estate,  Sic,  for  the  sum 
of  X  is  a  fit  and  proper  proposal,  and  for  the  benefit  of 

the  parties  interested  in  the  testator's  estate,  the  Court  doth 
allow  of  such  proposal ;  And  let  the  Plaintifi^,  Man/  FrenUce  and 
Manning  Freniice,  be  at  liberty  to  cany  the  same  into  effect. 
Tax  the  costs  of  all  parties,  and  direct  the  executrix  and  execu- 
tor to  pay  the  same  out  of  the  testator's  estate. 
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(tluactiian  a)i  litem. 

Foster  v.  CAvrhtY— April  12th,  1853. 
R«Utionahip  of   Mr.  DE  UCE  moved  to  appoint  a  guardian  ad  litem,  mentioniiig 
titemto^t        Egremont  v.  Egremant,  L.  J.,  Dec  9ih,  1852. 
infiuit. 

The  Yic^Chakcellob  said,  that  in  sach  applications  be 
wished  to  be  satisfied  by  the  affidavit,  that  the  proposed  guard- 
ian was  a  relation,  connection,  or  friend  of  the  fiimily,  and  there- 
fore a  proper  person  to  be  entrusted  with  the  defence  of  the  suit 
on  behalf  of  the  infants,  and  not  a  mere  volunteer.  He  wished 
at  least  that  it  should  be  shewn  how  the  propoeed  guardian  was 
introduced  to  the  family.  This  precaution  seemed  to  him  to  be 
necessary  in  cases  where  the  Court  dispensed  with  the  rule  under 
which  the  infiints  were  produced  in  Court,  and  which  afforded 
some  security  that  the  guardian  was  connected  with  or  known 
to  the  fiimily. 


itifmt 

RELATIONSHIP  of  a  guardian  ad  litem  to  the  in£uit:   Fo9Ur  t.  Cbtf%, 
(Sapra). 

A  memorandum  oi  service  of  notice  of  the  decree  upon  infiuite  ordeied  to  ba 
entered :  CkalmirM  ▼.  LaurU,  (App.  p.zzTii). 


Si90ue. 

Reeve  v.  RoBBov—Feb.  2lH,  1853. 

Tenns  impoied  Mr.  WIGRAM  and  Mr.  Charles  HaU  moved,  that  the  issue  di- 

Tn  an^issue,  ^  rected  in  this  cause  to  be  tried  at  the  last  Yorkshire  Spring  As- 

both  with  re-  sizes,  might  be  taken  pro  confesso  against  the  Plaintiff    The 

emu  Mid  to  the  fi^^^^^  ^^  t^®  application  was,  that  the  Plaintiff  had  not  proceeded 

examination  de  with  diligence  to  try  the  cause,  in  pursuance  of  the  order  of  the 

^^^  Court     It  appeared  that  the  Pbuntiff  had,  on  the  9th  of  March, 

where  the  served  a  witness,  whose  testimony,  it  was  admitted,  would  be  of 

Sled  bi  trying  importance,  with  a  subpoDna  ad  testificandum  for  the  12th  of 

the  issue  at  the  March;  and  that^  from  the  arrangement  of  the  special  juiy  bus- 

b™Uie*Court  ^'^^  *^®  cause  would  have  been  probably  tried  on  the  14th  of 
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March;  that  the  witness,  who  was  the  judge  of  a  county  court, 
stated,  that  he  was  unable,  from  the  business  of  his  court,  to 
attend  on  the  14th  or  15th  of  March;  that  the  Plaintiff  applied 
to  the  Judge  at  Nisi  Prius  for  a  postponement  of  the  cause,  until 
the  17th  of  March,  which  was  refused;  and  that  after  this  the 
Plaintiff  withdrew  the  record.  Cat^xytM  y.  Bofrsham  (5  MyL  & 
Cr.  113),  Hfurgram  v.  Haa-grave  (8  Beav.  289). 

It  was  proved  that  the  Plaintiff  had  proceeded  bon&  fide,  and 
(except  that  he  had  served  the  absent  witness  with  the  sub- 
poena too  short  a  time  before  the  cause  was  to  be  tried)  had  made 
every  endeavour  to  procure  the  attendance  of  the  witness;  and 
the  case  was  therefore  reduced  to  the  question,  on  what  terms 
the  Plaintiff  should  be  placed  as  to  the  trial  of  the  issue  at  the 
next  Assizes.  The  counsel  for  the  Defendants  insisted,  that,  be- 
sides paying  the  costs  at  law  and  in  this  Court,  liberty  should  be 
given  to  the  Plaintiff  to  cross-examine  a  witness  above  seventy 
years  of  age,  whose  depositions  taken  in  the  cause  contained  an 
error,  and  which  error  would  have  been  corrected  if  the  witness 
had  been  examined  at  the  Spring  Assizes,  whilst  his  death  before 
the  next  Assizes  might  possibly  prevent  the  correction  from  being 
made.  There  was  an  affidavit  of  the  existence  of  the  error  re- 
ferred to. 

Mr.  BoU  and  Mr.  Shapt&r,  for  the  Plaintiff  submitted,  that  he 
should  be  allowed  to  try  the  cause  at  the  next  Assizes;  and  that 
there  was  no  reason  for  making  the  Plaintiff  pay  the  costs  of  the 
application,  or  of  the  former  trial,  in  which  he  had  not  been  in 
any  de&ult,  and  had  only  &iled  to  proceed  from  the  unavoidable 
absence  of  a  necessary  witness. 

The  Vicb-Chancellor. — Suppose  the  case  to  be,  that  you 
did  your  best  to  procure  the  attendance  of  the  witness,  are  the 
Defendants  to  be  subjected  to  the  costs  occasioned  by  the  prepara- 
tion for  the  trial,  when  the  trial  is  postponed  because  you  cannot 
bring  your  witness? 

Mr.  EoU. — If  the  Defendants  refused  to  consent  to  a  reasonable 
application  to  postpone  the  trial  until  the  17th,  as  in  this  case 
they  did,  the  Court  would  not  give  them  the  costs. 

The  Yigb-Changellob  said,  he  had  no  doubt  that  the  Plaintiff 
must  pay  the  costs  incurred  at  the  Spring  Assizes,  which  he 
would  have  paid  if  the  case  had  been  wholly  at  law,  and  the 
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veeocd  had  been  witbdrawn;  and  Ikti  the  Plaintiff  mm*  ako 
pay  the  eosta  of  this  api^oation.  With  zegaid  to  impoRing  at 
a  tenn  the  emeu  at  amiimtion  of  the  witnaH^  he  had  aooie  difi- 
enlty;  bat  he  thought  the  Defendants  were  entitled  to  that  pt»- 
tection  mthin  the  role  exprossod  hjlardLangdmU  in  Hargnm 
y.  Ha/r^roive  (8  Beav.  289)  of  impoaing  sobh  terms  ''as  might 
tend  to  relieve  the  Defendants  from  any  injury  which  tliey  might 
be  sabjeet  to  by  the  deky  :**  (Id.  292).  The  death  of  the  witaes 
before  the  trial  might  prevent  any  explanation  of  the  Ibrmer  de- 
poeitionsL 


Order  that  the  PkintifT  proceed  to  the  trial  of  the  issue  at  the 
ensuing  Summer  Assusea  for  the  county  of  York;  and,  in  de&nit 
thereof  that  the  issue  be  taken  against  him  pro  oonfesao  ;  to  pay 
such  costs  of  the  parties  at  the  last  Spring  Assizes  as  he  would 
have  been  ordered  to  pay  at  law^  on  withdrawing  the  record  in 
an  action,  and  the  costs  of  aU  parties  of  this  motion.  Liberty 
to  the  Defendants  to  cross-examine  a  witness  for  the  Plaintiff 
before  the  Examiner  de  bene  esse,  giving  notice  to  the  Plaintiff 
of  such  crofiSrexamination ;  and  the  Plaintiff  thereupon  to  be  at 
liberty  to  examine  the  same  witness.  Usual  directions  as  to 
reading  such  depositions  at  the  trial. 


COSTS  giren  to  the  Plaintiflf  in  a  legatees'  gait  m  betweea  aolicitor  and  elieat, 
where  the  fond  ii  inaofflcient  to  pnj  the  legaciei  in  foU:  Waldrom.  t.  F^naeut 
(App.  p-x). 


Motion. 

ON  a  motion  to  disaolre  an  injunction  to  stay  proceedings  at  law,  the  Plain  tiff  in 
equity  haa  no  right,  under  the  40th  section  of  the  stat  15  ft  16  YkL  c.  89,  to 
require  that  the  motion  shall  stand  over,  in  order  that  he  might  examine,  onUy, 
witnesses  who  had  made  an  affida?it  for  the  Defendant:  NormatufUie  y.  I 
(App.  ^^). 


motuin  fox  Btcttt. 

THE  Court  has  jurisdiction  under  tiie  15  &  16  Vict.  o.  86.  to  vunm  a  mAfxax 
ad  teatiAcanduB,  or  asubpcena  duces  tecum,  requiring  the  attondaace  of  wihwvM 
•a  a  motion  for  a  decree — StmbU:  If^a  ▼.  iloio/aai^,  ( App.  p.  zviii). 
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^e  fBxtat  itegno* 

A  WRIT  sf  M  txMftI  and  tke  ptooeediiigt  tal^M  miABr  it  dMiMgtd  wilk  iMto, 
gn  the  ffwu^  tUt  Oie  «^4»vii»  }a4  b««n  vO^ea  Mue  ^  Mikity  of  te  Plm- 
tiff  in  tli»  came;  vi4  the  Court  refiued  to  impose  apon  Uie  HefiBodwt  ib  pwrt  of 
the  temifl  of  luch  dumiual,  tha^  an  action  should  not  he  hrought  a^init  the 
Plaintiff  in  respect  of  the  arrest:  HopUn  t.  Hophin^  (App.  p.  ii). 


LEAVE  giTon  to  aerve  motiee  of  motion  hefora  appeanmee  doet  not  also  incMo 
leaTe  to  serre  short  notice ;  and  if  that  he  required,  it  must  he  expressly  given : 
but  where  short  notice  has  heen  gifen  without  the  leaTt  of  the  Court  to  that  ef- 
fiect,  it  is  not  of  course  to  order  the  party  moring  to  pay  the  costs,  unless  any 
costs  have  heen  ^ecially  occasioned  to  the  other  parties  hy  the  iiiegulari^ : 
Newkm  t.  ChotiUm^  (App.  p.  zzzi). 


§LtA\tt  Of  MtttZt. 

Chalmbbs  v.  Laurib — Ma/rck  18^^  1863. 

Mb.  W,  K  ELLIS  moved  that  the  Clerk  of  Records  and  Writs  A  memonm- 

miffht  be  ordered  to  enter  a  memorandum  of  service  of  notice  ^J™  ^l  *^' 
®  Tice  of  notice 

of  the  decree,  under  Rule  8th  of  the  42nd  section  of  the  statute  of  the  decree 

15  A  16  Vict.  c.  86,  and  the  General  Order  41  of  the  7th  of  ""^J^  ^^^ 
'  and  out  of  the 

August,  1852.     The  affidavit  shewed  personal  service  of  notice  jurisdiction,  or- 
of  the  decree  on  an  adult,  and  also  on  in&nt^  in  Irdand,     The  r^^  to  he  en- 
Record  and  Writ  Clerk  did  not  consider  that  this  was  due  proof 
of  service  under  the  Act  and  the  General  Orders,  where  it  ap- 
peared to  have  been  made  out  of  the  jurisdiction,  and  made  on 
infanta 

In  support  of  the  application  it  was  observed,  that,  under 
the  old  practice,  process  might  have  been  prayed  by  the  bill 
against  parties  out  of  the  jurisdiction,  when  they  should  come 
within  the  jurisdiction;  and  the  suit  would  have  proceeded  in 
their  absence.  (See  Browne  v.  £lomU  (2  Rusa  &  My.  83),  Eir- 
wan  V.  DmmL  (7  Hare,  347).)  Provision  was  afterwards  made 
by  the  statutes  2  Will  4,  o.  33,  and  4  <k  5  Will  4,  c.  82,  and  by 
tiie  33rd  General  Order  of  May,  1845,  (see  WkUinore  v.  Ryan,  4 
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Hare^  612),  for  service  of  the  sabpoena  on  parties  oat  <rf  the 
jurifldictioii,  upon  leave  being  antecedently  obtained.  The 
former  practice,  and  the  practice  under  the  Statutes  and  the 
Orders  of  1845,  established,  that  the  Court  would  either  pirooeed 
without  the  absent  parties,  or  serve  them  out  of  the  junadio- 
tion.  Then  came  the  New  Procedure  Act^  and  the  Rule  as  to 
the  service  of  the  decree  or  order  and  the  entry  of  a  memoran- 
dum of  such  service  (41  of  August,  1852),  and  the  18th  General 
Order  of  the  16th  of  October,  1852,  which  provided,  that^  upon 
the  return  of  the  summons^  the  Judge  was  to  be  satisfied  by  pro- 
per evidence,  that  aU  necessary  parties  had  been  served  with 
notice  of  the  order.  It  only  required  such  service  as,  fined  fitun 
any  technicalities  of  form,  would  satisfy  the  Judge. 

The  Yicb-Chakcellor. — ^The  Judge  must  in  that  case  be  satis- 
fied by  having  before  him  the  memorandum  of  service,  accord- 
ing to  the  41st  General  Order. 

Mr.  W.  B.  EUia.— The  Plaintiff  now  asks,  that  the  memoran- 
dum of  service  may  be  entered,  upon  proof  of  such  service  as 
(excepting  the  previous  leave  of  the  Court)  would  have  been 
sufficient  to  enable  the  Court  to  assume  jurisdiction  over  the 
rights  of  the  absent  parties  under  the  former  practice,  at  least 
since  1845. 

The  Vice-chancellor  said,  that  a  question  had  been  sug- 
gested on  this  Rule,  whether  the  Act  referred  to  service  out  of 
the  jurisdiction  of  the  Court  He  had  conferred  with  some  of 
the  other  Judges  on  this  question;  and  those  with  whom  he  had 
so  conferred  were  of  opinion  that  the  words  of  the  Act  were  so 
general,  that  the  service  might  be  effected  as  well  out  as  within 
the  jurisdiction. 

With  regard  to  service  on  infants,  the  point  had  been  consi- 
dered. There  was  at  present  no  rule  which  prevented  service 
upon  an  infimt  of  notice  of  the  decree. 

The  memorandum  was  therefore  entered. 


ArroDa  I] 


PARTIES. 


XX 


Varttra. 

WmrnxoToir  v.  GooDDia — July  I6th,  1852. 
A  CLAIM,  hj  a  creditor  against  the  sarviving  executor  and  de- 
visee in  trost  of  the  real  estate  of  a  testator  and  the  parties  be- 
neficiaUy  interested  in  the  real  estate,  for  the  administration  of  the 
penonal  and  real  estate,  and  payment  of  the  debts.     There  was  no 
power  of  sale  of  the  real  estate  in  the  will .     The  affidavit  stated, 
thai  the  will  was  prored  by  the  Defendant  Gooding,  and  by  three 
other  persons,  named  SumUon,  Bobingon,  and  Lambomy  who  had 
since  died.    On  the  part  of  the  Defendants,  some  of  whom  were 
married  women,  no  objection  was  taken  that  the  representatives 
of  the  deceased  executors  and  devisees  ought  to  be  parties,  aU 
parties  beiog  desirous  of  saving  expense. 

Mr.  Freding  for  the  Plaintiff  and  Mr.  Kardake  for  the  De- 
fendant 

The  yiCK-CHANCELLOB(a)  made  an  order  in  the  following  form : 
'-*^  Take  the  usual  accounts  of  the  personal  estate  of  the  testa- 
tor come  to  the  hands  of  the  Defendant  Gooding ,  either  alone  or 
jointly  with  his  co-executors  or  any  of  them.      Inquire  whether 
anj  and  what  part  of  the  personal  estate  is  outstanding,  and 
whether  any  and  what  part  of  the  testator's  personal  estate  was 
in  the  hands  of  the  deceased  executors,  Swmiaon,  Rcbinaon,  and 
Lamborfiy  or  any  or  either  of  them,  at  the  times  of  their  respec- 
tive deaths,  and  whether  the  same  (if  any)  can  be  recovered.  And 
if  the  Master  shall  find  that  the  personal  estate  received  by  Good- 
ing and  the  personal  estate  outstanding  is  insufficient  for  pajrment 
of  debts,  and  that  no  part  of  the  personal  estate  was  in  the  hands 
of  the  deceased  executors  at  the  time  of  their  respective  deaths, 
or  that  no  part  of  the  personal  estate  (if  any)  which  was  in  their 
respective  hands  at  the  time  of  their  respective  deaths  can  be 
recovered,  then  let  him  take  accounts  of  rents  and  profits  of  the 
real  estate.     Direct  the  sale  of  real  estate,  d^c.** 


Form  of  orda 
for  adminittn 
tion,  dispenii 
with  the  repn 
BentatiTesof  c 
oeaied  execu- 
tort  and  tmi- 
tMtaB  partiei 
to  the  suit, 
when  incapac 
tated  peiBons 
are  interested 
in  the  estate. 


(a)  Sir  G.  J.  TYtmer. 
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PAYMENT  OUT  OF  CX)URT,       [Armoizl. 


Order  to  pi^ 
money  into 
Court  at  the 
hearing,  witli- 
OQt  a  notice  of 
motion  for  tliat 
purpose. 


^asment  into  Otoutt. 

Isaacs  v.  WEATKEBarosE^Mareh  10th,  1853. 
AT  the  hearing  of  this  caoae,  it  appeared,  bj  the  aaswen  <rfthe 
Defendants^  who  were  trustees,  that  a  sum  of  money  belongixig 
to  the  trusts  was  in  their  hands. 

Mr.  Jervi8,  for  the  Plaintiflfo,  asked  that  it  might  be  brought 
into  Court. 

Mr.  ffairdy,  for  the  Defendants,  submitted  to  bring  in  the  fund, 
on  condition  that  certain  costs  which  they  had  incurred  were  paid 
to  them.  If  this  should  not  be  assented  to,  the  Defendants  ob- 
jected to  pay  the  fund  into  Court,  which  the  Plainti£&  were 
not  entitled  to  require  at  the  hearing  without  a  motion  for  that 
purpose. 

The  Yics-Chakoellob  said,  that,  under  the  old  practiee,  a 
motion  was  required  to  be  made,  founded  on  an  admission  in  tbe 
answer  for  the  payment  into  Court  at  the  hearing  of  the  cause, 
on  the  ground  that  circumstances  might  have  taken  place  afta 
the  answer  was  put  in,  affecting  the  fund,  which  might  render  it 
improper  for  the  Court  to  make  the  order,  and  which  drcum- 
stances  the  Defendants  had  no  opportunity  of  bringing  before  the 
Court,  as  no  affidavits  could  have  been  used  at  the  heating  of  the 
cause;  but  now  it  was  open  to  the  parties  to  bring  before  the 
Court  any  material  circumstance  not  in  issue  in  the  cause,  by 
affidavit;  snd  the  Court  might,  therefore,  without  any  danger  of 
injustice,  make  the  order  at  the  hearing,  without  the  form  of  a 
previous  motion. 


Petitions  tar 
the  payment 
out  of  Court  of 
money  which 
haibeen  paid 
in  under  the 
Trmtee  Relief 
Act,  mutt  ttate 
the  affidavit 
npon  which  the 
payment  into 
Court  wai  made. 


^astnent  out  of  (Routt. 

In  the  Matter  of  Thb  Tbubts  of  ths  Will  of  W.  Flack— 

March  ith,  IS5Z. 

A  PETITION  for  the  payment  out  of  Court  of  money  which 

had  been  paid  in  under  the  Trustee  Belief  Act  (10  d^  II  Yict 

c.  96). 

Mr.  FoTtAer  for  the  petition. 

The  Yios-Chakcellor  said,  that  the  petition  should  set  out 
the  affidavit  upon  which  the  mone^  was  paid  into  Court  by  the 
trustee. 


Araoroix  1.]  SERVICE.  xzxi 

^otrtKtion  ot  IDontmentjs. 

WHETHER  a  Company  or  Corporation,  answering  under  their  common  leal,  is 
m  Delendant  against  whom  an  order  may  be  made  nnder  the  18th  section  of  the 
16  ft  16  Yict.  c  8G— -QiMvrv:  Law  t.  The  Lotuhn  Inditpuiaile  Lift  PoUejf  Om- 
pmmjf  ami  A,  Robertmm^  (App.  p.  xz). 

A  motioii  ftr  production  of  docmnents,  at  or  befoiv  the  hearing,  mast  be  found- 
ed on  the  answer  [or  affidavit,  see  9  Hare,  App.  p.  zliz]  of  the  Defendant  [or 
party  against  whom  the  application  is  made];  and  the  18th  section  of  the  stat  15 
ft  1 6  Vict  c.  86,  does  not  enable  the  Court  to  make  an  order  for  such  production, 
founded  upon  the  affidavit  of  any  other  person,  and  not  upon  the  admission  of  the 
party  against  whom  the  order  is  sought:  Lamb  r,  Orton^  (1  Drew.  414). 

An  order  for  the  nroduction  of  documents  will  not  he  made  against  parties  who 
hare  ceased  to  be  iira  position  in  which  they  have  control  over  the  documents 
and  power  to  obey  the  order:  Pemnf  v.  Goode^  (1  Drew.  474). 


9£tebtbor  an)r  Supplement. 

The  Judges  of  the  Court  have  decided  that,  where  an  abatement  Revivor  of  a 
in  a  suit  takes  place  before  any  decree  has  been  made  "^  the  JJJJ^  ^  ^y^^' 
cause,  the  suit  cannot  be  revived  by  order  under  sect.  52  of  the  bill  and  riot 
Stat  15  &  16  Vict.  c.  86 ;  but  a  biU  of  revivor  is  necessary.  ^e^'^d  2^*' 


Srijeme. 

SCHEMES  providing  for  the  future  appointment  of  new  trustees  of  charity  ea- 
tatcs,  and  for  obtaining  the  dixections  of  the  Court  on  other  specified  contingen- 
ciea,  may  contain  directions  that  the  application  shall  be  made  before  the  Judge  at 
Chambers,  the  Attorney-General  having  notice;  and  form  of  an  order  approving  a 
scheme  obviating  the  necessity  of  setting  out  the  scheme  in  the  order:  In  the  Mat- 
ter of  the  Free  Grammar  School  of  Thomas  Conyers  at  Yarm,  (App.  p.  v). 


tion  of  the  stat. 
15  &  16  Vict. 
C.86. 


^erbice* 

Newton  v.  Choblton — March  llth,  1853. 

Mb.  bolt  and  Mr.  Smythe  moved  for  an  injunction  to  restrain  Leaye  given  to 

J.   _  ^j.  !-,„  serve  notice  of 

proceedmgB  at  law.  ^^^^^  ^^^^ 

Mr.  Boom  and  Mr.  Osborne  objected  that  the  notice  of  motion,  J^JJ^^Io 

which  was  given  for  this  day  by  the  leave  of  the  Court,  had  been  indude  leave  to 

served  less  than  two  clear  days  before  the  motion  was  to  be  made,  ^^^^^^^fj^^ 

(ie.,  it  had  been  served  on  the  9th  of  March);  that  the  leave  be  required, it 

to  serve  notice  of  the  motion  before  appearance  did  not  include  ^^^^^ 

also  leave  to  give  short  notice  of  motion;  and  the  fact,  that  the  where  short  no- 


tioe  has  been 


ffiven  without  the  leave  of  the  Court  to  that  effect,  it  is  not  of  course  to  order  the  party  moving  to  pay 
costs  unless  any  cosU  have  been  specially  occasioned  to  the  other  parties  by  the  irr^gulaiity. 


xxxii  WITNESS.  [AppekdixT. 

service  was  to  be  made  on  a  Defendant  in  a  distant  ooimt7(Zan> 
eaakire),  was  not  a  ground  for  dispensing  with  the  usual  notice: 
Hcurtv.  Ttdk  (G  Hare,  611);  and  the  motion  having  been  irregu- 
larly made,  the  Defendant  was  entitled  to  have  it  refused,  with 
costs:  {DouthwaUe  v.  DouthwaUe,  M.  R,  25th  November,  1851, 
not  reported,  where  a  motion  was  made  to  restore  a  claim  to 
the  paper,  upon  notice  given  on  the  Saturday  before,  and  which 
was  on  that  ground  refused  with  costs. — Mr.  BaJtei  for  the  mo- 
tion; Mr.  Roimddl  Pahner  contriL) 

Mr.  SmytJie  mentioned  a  case  oiBlakeney  v.  Dufow,  before  the 
Master  of  the  KoUs,  in  the  present  month,  where  his  Honour,  on 
refusing  a  motion,  of  which  short  notice  had  been  given  without 
leave,  refused  also  to  give  costs. 

The  Yicb-Chanckllob  allowed  the  objection  to  the  motion. 
But,  as  to  costs,  said,  that  in  the  reported  case  referred  to,  {Hcai 
V.  TuUc\  the  Court  had  directed  the  motion  to  stand  over;  and 
against  the  unreported  case  of  DouthwaUe  v.  DouthuxUie^  there 
was  the  unreported  case  of  Blakeney  v.  Dufowr,  If  the  Defend- 
ant had  to  be  served  in  Lcmdon^  or  within  a  short  distance,  and 
there  appeared  to  have  been  improper  delay  or  negligence  in 
using  the  ordar  of  the  Court  which  gave  the  Plaintiff  leave  to 
effect  the  service,  there  might  be  reason  for  ordering  him  to  pay 
the  costs.  Where,  however,  there  was  no  ground  for  imputing 
such  negligence,  the  reasonable  course  would  be  not  to  give  costs, 
unless  it  appeared  that  any  additional  costs  were  occasioned  to 
the  Defendant  owing  to  the  irregularity.  I^  when  the  motion 
came  on  to  be  heard,  it  should  appear  that  the  inaccuracy  bad 
occasioned  any  expense  to  the  Defendant,  it  was  right  that  the 
Plaintiff  should  pay  it. 

♦ 

PRODUCTION  of  an  original  will,  upon  security  being  giren,  without  Ieqlu^ 
ing  the  attendance  of  the  officer  of  the  Registrar:  Wigan  t.  Rotdamdj  (App> 
p.  xriii). 

EXAMINER  specially  appointed  for  the  examination  of  witnesses  in  London,  on 
the  application  of  the  Defendants,  who  were  restrained  by  an  interiocutoiy  injanc- 
tion  in  a  case  in  which  the  Plaintiffs  had  undertaken  to  submit  to  any  order  wbich 
the  Court  might  make  for  the  early  hearing  of  the  cause,  and  where  no  appoint- 
ment could  be  obtained  for  such  examination  before  the  Examiner  for  upwards  of 
a  month  from  the  time  of  making  the  application :  Brernnn  ▼.  Pr«$tom,  (App.p.  xvii). 


APPENDIX. 


No.  II. 

Cases  on  Cj^ancers  )9roceliure 


DBCIDKD  BT 


SIR  WILLIAM   PAGE   WOOD,  Kot., 

yiOE-CHAKCEIiLOB, 


EASTER  AND  TRINITY  TERMS,  16  VICT.,  AND  THE  SITTINGS 
FOLLOWING. 


FORM  of  order  fbradminiBtration  dupensing  with  the  representatiTefl  of  deoeaaed 
executors  and  trustees  as  parties  to  the  suit,  although  incapacitated  persons  were 
interested  in  the  estate:   WhitHngUm  r.  Oooding^  (A pp.  p.  zxix). 

Legatees  applying  hy  petition  for  the  payment  of  their  legacies  in  an  admin- 
ittzmtion  suit  hefoie  or  at  the  time  the  cause  is  heard  for  further  directions,  must 
pay  the  costs  of  all  parties  of  such  petition:  Edwards  ▼.  HaU^  (App.  p.  Ixti). 


In  the  Matter  of  Mart  Howkins,  deceased — Jwm  \Zih^  1853. 
Mr.  E,  WEBSTER  moved,  on  behalf  of  the  executors  of  Mary  A  sum  set  apart 
HowhinM,  upon  notice  served  upon  the  official  manager  of  the  S?e™x€cuto^ 
St.  MaryUhone  Joint-stock  Banking  Company,  that  the  execu-  under  Sir  Geo. 
tors  might  be  at  liberty  to  set  apart  and  appropriate  the  sum   'n^^iixlx, 
of  160Z.,  or  such  other  sum  as  the  Court  should  direct,  to  provide  c  35,  s.  23),  to 
for  the  liability  found  by  the  report  of  Master  Smwr,  dated  the  5!^]I^nS 
22nd  of  December,  1852,  and  intituled  ''  In  the  Matter  of  Mofry  debt  mentioned 
HowkifM,  deceased,"  to  attach  to  her  estate,  to  answer  calls  in  ^^1  th"^re^ 

respect  of  the  shares  held  by  Ma/ry  ffowkins  in  the  said  bank.      ditor  not  having 

appeared  oresta- 
blished  tiie  li- 
The  executors  had  presented  their  petition  under  Sir  George  ability  before 

Twmef'8  Act  (13  &  14  Vict.  c.  35,  s.  23),  and,  on  the  27th  of  S^'jJjJ^;^''* 
March,  1852,  obtained  an  order  referring  it  to  the  Master  to  serred  with  no- 
take  the  accounts  in  the  form  prescribed  by  the  statute.     On  ^SJrtagon  £ 
VOL.  X.  [d]  H.  W.        motion. 


xxxiv  ADMINISTRATION.  [Afpehdix  n. 

the  22nd  of  December,  1852,  Master  Senior  made  bis  report, 
and  found  tbat  no  person  bud  proved  any  debt  before  bim;  but 
tbat,  by  tbe  affidavit  of  one  of  the  executors,  be  found  that  the 
following  '  liability  certain  *  affected  tbe  personal  estate  of  Mary 
Howkina^  viss. — ^be  found  tbat  tbe  personal  estate  of  Mary  How- 
kins  was  liable  to  tbe  payment  of  some  amount,  but  the  extent 
could  not  at  present  be  ascertained,  in  respect  of  certain  shares 
held  by  her  in  tbe  said  bank,  which  said  bank  was  being  wound 
up  under  the  Joint-stock  Companies  Winding-up  Act,  1848, 
pursuant  to  an  order  of  reference  to  the  late  Master  Kvmderdey; 
and  he  found,  tbat,  under  such  last-mentioned  order  of  refer- 
ence, tbe  name  of  Mary  Howkma  was,  on  the  27  th  of  FebnuuT, 
1850,  allowed  by  the  Master,  and  by  bim  placed  on  tbe  list  of 
contributories  as  the  holder  of  four  shares;  and  that  no  call  had 
yet  been  made  upon  the  contributories  named  in  such  list  The 
motion  was  intituled  also  ''  In  tbe  Matter  of  Sir  George  Twmei'i 
Act,  of  the  Winding-up  Acts^  and  of  the  ^S'^.  Moflrylebom  Joint- 
stock  Banking  Company." 

The  affidavits  in  support  of  tbe  motion  stated,  that  the  debts 
of  tbe  bank  were  unascertained;  that  40/.  per  share  would,  as 
they  believed,  exceed  the  liability  of  the  testatrix's  estate;  tbat 
the  personal  estate  of  the  testatrix  did  not  exceed  1500/.;  and 
that  it  was  probable  the  litigation  as  to  the  affiurs  of  tbe  bank 
would  not  be  concluded  for  a  long  time.  Tbe  official  manager 
filed  an  affidavit  on  tbe  motion,  stating  his  belief^  that,  from  his 
knowledge  of  the  debts  of  the  Company,  and  of  the  position  in 
life  and  circumstances  of  tbe  [shareholders  of  the]  Company, 
he  believed  tbat  a  call  of  less  than  50/.  a  share  on  the  contriba- 
tories  would  not  raise  a  sufficient  sum  to  meet  the  liabilities 
thereof. 

The  23rd  section  of  tbe  statute  13  &  14  Yict.  a  35,  was  re- 
ferred to. 

Tbe  Yice-Chakcellor  said,  tbat,  as  the  official  manager  came 
in  upon  the  motion,  and  stated  the  amount  which  he  claimed  to 
have  reserved  to  meet  tbe  liability,  as  he  might  have  done  before 
the  Master,  the  Court  would  make  tbe  order.  Tbe  executors 
must  set  apart  the  50/.  per  share;  and  they  must  pay  the  costs 
of  the  official  manager. 


AfFUTDn  II]  AMENDMENT.  xxxi 


USE  of  afBdariti  filed  in  rapport  of  a  petition  after  tlie  title  of  the  petition  hai 
oadeigoiie  altention  einee  tlie  filing  of  the  affidaTiti,  and  therefore  difien  from 
thetitleoftheafidaYits:  im  the  MaUtr  tf  Om  VarUg Irm  W^k$  WutejfOH  Otapd^ 

(App.ii.nnTi). 


In  the  Matter  of  Pickahck's  Tkxtst — Jwm  Zrd,  1853. 

Mb.  SELWTy,  in  support  of  a  petition  under  the  Trustee  Act,  AIRdaviu  mad 

1850,  aaked,  that  affidavits  which  had  been  made  and  filed  in  a  ^^  ^T^J' 

cMae  in  this  Coart»  might  be  used  aa  evidence  of  &ct6  in  tiiis  Court  uied  a« 

petition.    The  affidavits  proved  the  pedigree  of  the  parties.  ^tj°cS^" 


The  Yics^^HAVCELLOB  received  the  affidavits  as  evidence  on 
the  petition. 


matter. 


Pbabsoh  v.WujooT—July  llth,  1853. 
THE  affidavits  had  been  sworn  and  filed  under  the  title  WUcox  v.   AiBdayiu  em 
Pear8(m,  the  names  of  the  Haintiflfe  and  Defendants  being  re-  S^^^jj^'^t 

versed.  be  taken  off  tli 

file  and  reiwoi 

Mr.  Hardy  moved  for  leave  to  take  the  affidavits  off  the  file    ^^^^^^"^ 

and  re-swear  them  under  the  proper  title  of  the  cause,  without  freah  itamp. 

affixing  any  other  stamps  than  those  which  were  already  upon 

them. 

The  Yics-Ohakcellor  said,  as  there  was  not  any  cause  in 
Court  to  which  the  affidavits  as  at  present  filed  could  be  referred, 
he  would  make  the  order* 


AS  to  a  claim  retmning  ita  place  in  the  paper,  notwithitanding  iU  amendment: 
Pmrmm  t.  WUot*^  (App.  p.  zl). 


[d2] 


XXXVl 


APPROVAL  OF  PURCHASES  AND  TITLES.    [Afpwdix  II. 


PnrchMe. 

Title. 

ConveyHDce. 
EzecadoD. 


Payment 


ORDER  giring  leave  to  the  Plaintiff  to  enter  an  appearanee  for  the  tmngnert  of 
a  banknipt  Defendant,  made  parties  by  a  nipplemental  order,  nnder  the  52Dd 
•ection  of  the  itat  15  &  16  Vict.  e.  86,  after  doe  •errioe  of  anch  order,  and  soa 
appearance:  Otm  ▼.  Thmat^  (17  Jar.  336 — M.R.). 

After  sabttitatad  lenrice  of  an  order  to  roTire,  obtained  nnder  the  52nd  tection 
of  the  Stat  15  k  16  Vict  c.  86,  and  made  nponthe  solicitor  of  the  Defendant  un- 
der an  order  of  the  Court  for  that  purpose,  the  Defendant  being  oat  of  the  jurif^ 
diction — ^the  Court,  on  the  application  of  the  Plainti£E^  ordered  an  appearance  to 
be  entered  for  the  same  Defendant,  who  had  not  appeared:  Fb§ier  t.  Afouwt* 
9  May,  1853,  (17  Jur.  657— M.  R.). 

Upon  senrioe  on  the  Defendant  of  an  order  to  rerire,  obtained  by  the  FIsbtifi 
under  the  52nd  section  of  the  stat  15  &  1 6  Vict  c.  86,  afier  decree,  the  soit  msr 
proceed  without  an  appearance  by  such  Defendant:  Ward  ▼.  OBtrtwriffki^  (App. 
p.  Ixziii). 

♦ 

FORM  of  Order  u>h%ck  has  been  eeUled/or  the  r^MwedmaU  in 
lands  of  purch4Me-m(mey  paid /or  the  lands  qf  incapaeiiaied 
pereone,  <S:c.,  eold  to  Railway  Companiea  or  otherwise,  and 
paid  into  Court  under  the  Lands  Clauses  ConsoltdaUon  Ad 
and  simUcvr  statutes. 

This  Court  being  of  opinion  that  the  estate  and  premiBes  in 
the  petition  mentioned,  situate  &c.,  is  a  fit  and  proper  parchase 

wherein  to  invest  the  sum  of  £ :  Let  an  inquiij  be  made» 

whether  a  good  title  can  be  made  to  the  said  estate  and  pre- 
mises; and,  in  case  a  good  title  can  be  made,  let  a  proper  conTey- 
ance  of  the  said  estate  and  premises  be  settled; — and,  upon  the 
due  execution  thereof  by  such  parties  thereto  as  shall  for  that 
purpose  be  named  in  the  certificate  of  approval,  such  execution 
to  be  verified  by  affidavit:  Let  the  said  sum  of  £ ,  appear- 
ing by  the  certificate  of  the  Accountant-Qeneral  of  this  Coor^ 

dated  the  day  of ,  to  have  been  paid  by  ihe 

Company  into  the  Bank,  to  the  credit  of >  and 

being  part  of  the  sum  of  £ cash  in  the  Bank  on  the  like 


credit,  be  paid  to  \ihe  vendor]  in  the  petition  named;  [or,  in 
ccue  the  money  has  been  invested  in  Bank  Annuities:   Let  so 

much  of  the  £ Bank  3/.  per  cent.  Annuities,  standing  in  the 

name  of  the  Accotmtant-Greneral  of  this  Courts  in  trust } 

as  with  the  sum  of  £ cash  in  the  Bank,  on  the  like  ere- 

pit,  will  be  sufficient  to  raise  the  said  sum  of  £ ^  be  eold 


AppBn>ix  IL]  CHARITY.  xxxvii 

iviih  the  privity  Ac,  and  one  &c :  And  let  the  money  to  arise  by 
the  said  sale  be  paid  to  [the  vendor]  in  the  petition  named,  and 
for  the  purposes  aforesaid,  <bc. :]  And  let,  pursuant  to  the  80th 
section  of  the  Lands  Clauses  Consolidation  Act,  1845,  upon  the 

approval  and  execution  of  such  conveyance,  the  said  

Company  pay  unto  the  petitioner  [naming  him]  his  costs  [if  any  Costo. 
remaining  unpaid,  including  therein  all  reasonable  chaiges  and 
expenses  incident  thereto]  of  the  purchase  or  taking  of  the  lands  Costo  of  pur- 
in  the  petition  mentioned  by  the  said  Company,  or  which  have  *^^*^ 
been  incurred  in  consequence  thereof,  other  than  such  costs  as 
are  by  the  Lands  Clauses  Consolidation  Act  otherwise  provided 
for;  [and]  of  the  re-investment  of  the  said  money  in  the  pur-  Ofre-invett- 
chase  of  the  land  in  the  petition  mentioned ;  [and]  of  obtaining  ™®°**  *f  ^ 
the   order  [or  several  orders]  made  in  this  matter,  dated  the       *PP**  ^^' 

day  of ;  [and  of  this  order],  and  of  all  proceedings 

relating  thereto,  except  such  costs  (if  any)  as  are  occasioned  by 
litigation  between  adverse  claimants ;  And  refer  it  to  the  proper 
Taxing  Master  to  tax  and  settle  the  said  costs^  charges,  and  ex- 
penses [in  case  the  parties  differ]. 


&^mi^. 


I F  m  Defendftnt  to  an  infonnatioii  has  any  jast  ground  for  requiring  the  produc- 
tion of  documento  in  the  possession  of  the  parties  who  are  conducting  the  suit, 
he  should  apply  to  the  Attorney-General:  AUomejf-Generai  t.  Clapkam^  (Appi 
p.  Ijnriii). 

A  scheme  for  the  administration  of  a  charity  ordered  to  stand  over  for  considera- 
tion of  the  Attorney-General  in  the  first  instance:  In  the  Matter  of  Wyendale 
SeAoU,  (App.  p.  Ixxiv). 


In  the  Matter  of  Thb  Vabteo  Iron  Wobka  Wesley  an 
CHAVELn-Afay  Qth,  1853. 

Mb,  £A  GGALLA  Y,  for  the  petition,  applied  for  the  appointment  The  rule  which 
of  new  trustees.     There  had  been  originally  nine,  but  the  peti-  fqwiw*  peti- 
tioners desired  that  thirteen  should  be  appointed.     They  ako  de-  pointment  of 

new  trustees  of 
charities  to  be  intitled  in  the  matter  of  Sir  Samuel  RomWfa  Act,  applies  to  the  case  of  a  petition 
for  the  appointment  of  trustees  of  a  Wesleyan  chapeL 

Use  of  affidayiu  filed  in  support  of  a  petition  after  the  title  of  the  petition  has  undergone  altera- 
tion since  the  filing  of  the  affidarits,  and  therefore  differs  firom  the  title  of  the  affidariU. 


xxxrui 


CHARTTY. 


[AmxDixIL 


■bed  that  the  trusts  should  be  dedazed  to  be  in  oanJonnity  with 
the  trusts  expressed  in  the  instrument  called  the  "model  deed"* 
of  the  Sodety. 

The  Vicb-Chakcellor  saw  no  objection  to  the  proposed  in- 
crease in  the  number  of  the  trustees;  but  observed,  that  he  could 
not,  upon  the  petition,  alter  the  trusts  of  the  property.  If  the 
parties  desired  to  apply  the  trusts  of  the  "  model  deed"  to  this 
property,  another  proceeding  must  be  taken  for  that  puipoae. 

Leave  was  given  to  amend  the  petition,  for  the  purpose  of  in- 
tituling it  in  Sir  Samud  EomUl^s  Act,  his  Honour  bdng  of 
opinion  that  the  rule  on  that  subject  applied  to  this  case,  as  well 
as  to  any  other  charity. 

Mr.  BaggaRay  submitted  to  the  Court  that  the  neoeaBity  of 
reswearing  all  the  affidavits  under  the  new  title  would  oocssion 
much  inconvenience  and  expense,  and  that  it  was  veij  deaiEAble 
that  the  Court  should  act  on  the  presoit  evidence. 

The  Yice-Chahcellor  said,  that  the  affidavits  which  had  been 
sworn  might  be  made  evidence  on  the  petition  under  the  new 
title,  by  a  short  affidavit  referring  to  them.  They  might  be  made 
exhibits. 


Petitions  for 
the  appoint- 
ment of  new 
tnuteee  of  cha- 
rity estates 
muflt  be  inti- 
tuled in  the 
matter  of  Sir 
Samuel  RomiU 
iy$  Act,  and 
the  fiat  of  the 
Attome^-Gene- 
nl  preyiouaiy 

obtained. 


In  the  Matter  of  Th£  Bierton  Charity  LAin>— ifay  6th,  1853. 
Mb.  PITMANy  for  the  petitioners^  who  were  churehvrardens  and 
other  persons  in  the  parish,  applied  for  the  appointment  of  new 
trustees  of  the  lands  of  the  charity.  The  foundation  deed,  which 
was  of  the  date  of  1681,  provided  that  there  sshould  be  fifteen 
trustees;  and  that,  when  the  number  was  reduced  to  three,  the 
three  should  fill  up  the  number  by  the  appointment  of  twelve 
others.  No  appointment  appeared  to  have  been  made  since  the 
date  of  the  original  deed,  and  the  last  survivor  of  the  trustees 
was  unknown.  The  petition  was  intituled  in  the  above  matter, 
in  the  matter  of  the  Trustee  Act,  1850,  and  of  the  Act  to  extend 
the  provisions  of  the  Trustee  Act,  1850,  but  was  not  intituled  in 
the  matter  of  Sir  Samud  Romlhfs  Act. 

Mr.  Wickem  mentioned  the  case  of  Sarah  RoHis  Charity  (see 
next  case)  in  which  the  Lords  Justices  had  held,  that  a  petition 
for  the  appointment  of  new  trustees  of  a  charity  must  be  to  in- 
tituled 
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The  Yick-Chancbllob  held  that  the  title  must  be  amended 
aooordiiigly. 


In  the  Matter  of  Sarah  Rolle's  Chabitt. 
'BY  the  foundation  of  this  charity,  certain  lands  were  vested  in  See  preceding 
three  trustees^  to  pay  the  rents  and  profits  to  the  then  lord  of  *^*»«' 
the  manor  of  Hcui  Tifikerley,  and  the  then  rector  and  curate  of 
the  pariah  oiEast  Tytherley,  and  the  rectors  of  two  neighbouring 
parishes^  and  three  other  persons,  in  trust  to  support  and  main- 
tain a  school  for  the  benefit  of  the  parish  of  East  TytherUy  and 
an  adjoining  parish;  and  the  founder  directed  that  the  lord  of  the 
manor  for  the  time  beings  and  the  said  incumbents  for  the  time 
being,  should  be  standing  trustees  of  the  charity;  and  directed 
that  a  new  trustee  should  be  appointed  in  the  place  of  either  of 
the  three  other  trustees  who  might  die,  or  of  their  successors. 
The  three  elective  trustees  appointed  had  died  many  years  since, 
and  the  time  within  which  successors  to  them  might  be  appointed, 
according  to  the  founder's  direction,  had  long'since  elapsed.  A 
petition  was  now  presented  by  the  existing  trustees,  to  appoint 
three  others  in  the  place  of  those  who  were  elective.  The  trus- 
tees, in  whom  the  property  had  been  invested,  were  all  dead,  and 
it  was  uncertain  which  was  the  survivor.  The  petition  was  in- 
tituled in  the  matter  of  the  Trustee  Act,  1850,  only.  It  was 
served  upon  the  Attorney-General,  but  his  fiat  had  not  been  ob- 
tained before  it  was  presented. 

Mr.  Fooks,  for  the  petitioners,  asked  for  the  appointment  and 
resting  order  under  the  32nd  and  34th  sections  of  the  Trustee 
Act^  1850. 

Mr.  Wickena,  for  the  Attorney-General,  objected,  that  the  peti- 
tion should  have  been  intituled  in  the  matter  of  Sir  Samuel 
JRomUly's  Act,  and  that  the  fiat  of  the  Attorney-General  was 
necessary  previously  to  its  presentation.  He  mentioned  a  case 
at  the  Bolls,  in  which  the  Master  of  the  Rolls  had  considered  that 
to  be  the  proper  course. 

The  point  being  deemed  to  be  one  on  which  the  practice  of 
the  Court  ought  to  be  settled,  it  was  arranged  that  the  case 
should  be  submitted  to  the  Lords  Justices. 

Before  the  Lords  Justices — March  21«/,  1853. 
Mr.  Fooks  cited  In  the  MaUer  ofNightmgMs  Cha/rity  (3  Hare, 
336). 


CLAIM.  [Apfshdix  II 

The  Lo<D6  JusncBS,  without  hearing  Mr.  Wiekent  for  th« 
Attorney-General,  held  that  the  petition:  most  be  intituled  in  the. 
matter  of  Sir  Stunud  BomiUffa  Act,  and  that  the  fiat  of  the 
Attorney-General  must  therefore  be  obtained. 


A  CLAIM  will  not  be  ordered  to  be  taken  pro  oonfeato  against  an  abaoonding 
defendant  under  the  proriaioni  of  the  statute  1  WilL  4,  c.  36,  s.  4,  fcr  takipg  bills 
pro  confetso:  Uendermm  v.  Thomat^  (App.  p.  Ixfii). 


standing  an 


Pbabson  v.  Wiux>x — June  \th^  1853. 
As  to  a  daim      Mb.  HARDY  asked  for  leave  to  amend  a  daim,  and  that  it 
pianm  the  pa-  ought  keep  its  place  in  the  paper.     The  new  fiu^ts  arose  out  of 
^'.jf^]?^~       the  Defendant's  affidavits,  and  therefore  would  not  be  a  surprise. 

The  Yice-Chaxcellor  said,  the  Plaintiff  might  amend  the 
claim,  as  on  amendment  it  must  be  served  on  the  Defendant;  but 
he  could  not,  on  an  ex  parte  application,  order  that  it  should  keep 
its  place  in  the  paper.  The  amended  claim  would  be  a  new  claim, 
and  would  be  set  down  in  its  regular  course.  If^  however,  the  De- 
fendant should  consent,  he  would  allow  the  claim  to  keep  its  place 


EwiNOTON  V.  Fknn — Jvly  26*^,  1853. 
Exceptions  an    Mb.  BEVIR  appeared  in  support  of  a  petition,  which  objected 
oi^^bject     *^  certain  allowances  that  the  Master  had  made  in  his  report, 
to  reports  on       The  reference  had  been  made  on  a  claim,  which  was  stated  to  be 
L  toreporu  on  *^®  explanation  of  the  proceeding  by  petition  and  not  by  exceptions. 

The  Yicb-Chancellob  said,  that  exception  to  the  report  was 
equally  the  necessary  and  proper  form  of  proceeding,  whether  the 
suit  was  by  bill  or  claim. 

HoLFOBD  V,  Yatk— ^tt/y  18<A  <i&  19^,  1853. 
A  mortgagee       A  FORECLOSURE  suit,  instituted  by  bill,  since  the  Genenl 
chugol^^th  ^^®"  ^^  *^®  2^^^  ^^  April,  1850,  came  into  operation. 

^tr^^!!ii^ed  ^'-  ^«^«V»»  anid  Mr.  CoMma,  for  the  Defendants,  contended, 
by  his  proceed-  that  the  additional  costs  occasioned  by  this  form  of  suit,  which 
iu«  by  MUand  ^"^  involved  the  necessity  of  answers  being  put  in  by  the  Defend- 
not  by  claim.  ants,  should,  under  the  32nd  of  those  Orders,  be  paid  by  the 
Plaintiff.     If  the  Plaintiff  were  not  made  answerable  in  coetSy 


Appwdix  n.]  CONTEMPT. 

anj  Flaintiff  in  such  a  cue  might  take  opon  himself  to  diare- 
ptd  the  Orders  of  the  Court 

Mr.  Craig  for  the  bill  said,  that  there  were  two  reasons  for  pro- 
ceeding bj  bill:  first,  that  one  of  the  Defendants  was  residing  in 
Itaiif,  and  out  of  the  jurisdiction  (see  Marshall  v.  Hutchinmmy 
App.  p.  Ixyiii,  n.);  and,  secondly,  that  in  a  proceeding  by  claim, 
witboat  any  discovery,  the  foreclosure  might  be  wholly  ineffectual, 
owing  to  the  existence  of  undisclosed  incumbrances :  Hobimon  v. 
Twmer  (9  Hare,  129,  488). 

Tbe  yiCE-CHANCELLOB  said,  that,  adverting  to  the  necessity 
of  ascertaining  whether  subsequent  incumbrancers  existed,  in 
order  to  make  them  parties  and  render  the  suit  effectual,  he 
oould  not  hold  that  the  Plaintiff  must  pay  the  additional  costs, 
merely  because  he  had  not  proceeded  by  way  of  claim. 


A  DEFENDANT,  aaer  a  decree,  may  file  a  ropplemeDtal  bill  to  add  partiei,  aod 
oiherwiie  duly  proeecute  the  decree:  Lee  t.  Lee,  Ly  ▼.  Xm,  (App.  pJzx). 


iEToniSoiaiatuin  of  ^uitis. 

WHERE  diyen  contracU  had  been  made  for  the  lale  of  different  porta  of  a  aettled 
estate  by  a  fiither  and  son  having  a  joint  power  of  appointment  over  the  eatate, 
and  the  completion  of  anch  contracts  waa  prevented  by  the  aame  accident,  namely, 
the  death  of  one  of  the  two  Tendora;  aeveral  of  the  purchaaera  and  aub-parchaaera 
onder  anch  diatinct  contmcta  joined  aa  Plaintiflfa  in  the  aame  anit,  and  the  partiea 
intexeated  in  the  eatate  not  objecting  ibr  multifiirioaaneaa,  the  Court  decreed  the 
ipecifie  performance  of  the  different  contiucta  in  one  auit:  Uargreavee  t.  Wright^ 
(App.  p.  Iri). 

(Etontempt. 

Reeve  v.  Hodsok — June  SOth,  1853. 

Ma.  wig  ram  moved  for  an  order,  that  the  Plaintiff  should  On  an  app 

.  not  proceed  to  the  trial  of  the  issue  directed  in  fchis  cause,  unless  V^A  ^ 

he  should,  on  or  before  the  1st  of  July,  pay  the  costs  directed  to  proceeding 

the  Plaint 
the  trial  of  an  iaaue  until  the  Plaintiff  ahould  pay  coata,  for  nonpayment  of  which  he  waa  in  coni 

the  Plaintiff  being  at  the  aame  time  under  terma  to  try  the  iaaue  at  the  nextaaaisea the  Coui 

the  Plaintiff  an  enlarged  time  for  proceeding  to  trial,  but  made  hia  right  conditional  on  the  pa 
of  auch  coats. 


1 
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be  pftid  by  the  order  of  the  2l8t  of  April,  1853(a)  j  and  ikmt,  in 
case  of  non-payment,  the  issue  might  be  taken  as  if  tried  and  il 
verdict  found  for  the  Defendants,  and  that  the  Plaintiff  m]|^t 
thereupon  be  ordered  to  pay  the  costs  of  the  suit,  including  the 
costs  of  this  application.  An  attachment  had  been  issaed  for  tbe 
costs^  and  the  Plaintiff  was  in  contempt  The  indulgence  grant- 
ed by  the  last  order  must  be  regarded  as  conditional  on  the  pay- 
ment of  costs. — ^They  cited  Bradbury  v.  Shaw  (14  Jur.  1042). 

Mr.  HoU  opposed  the  motion. — Bradbury  v.  Shaw  was  found- 
ed wholly  on  WUwn  v.  Bates  (3  MyL  &  Cr.  197) ;  and  neither  of 
the  cases  afforded  any  authority  for  the  present  motion.     The 
Plaintiff  was  under  terms  to  proceed  with  the  trial  of  the  iasae^ 
or  it  would  be  taken  pro  confesso  against  him;  and  in   that 
state  of  things  the  Defendants  now  applied  that  the  Plaintiff 
should  not  be  allowed  to  go  to  trial  unless  he  should  pay  the 
costs.     It  was  an  attempt  to  make  the  necessity  of  the  Plaintiff 
to  go  on  with  the  case,  the  means  of  extorting  the  payment  of 
the  costs.     It  was  rather  analogous  to  those  cases  in  which  a 
party,  notwithstandng  his  contempt,  was  permitted  to  defend 
himself  from  an  adverse  step  taken  by  his  adversary:  Kinff  v. 
Bryant  (3  MyL  &  Cr.  191).— He  cited  also  Archbold's  Practice 
as  to  the  rule  at  law  in  cases  of  nonsuit  and  a  new  trial,  and 
cases  in  which  the  record  is  withdrawn. 

Vice-Chancellor. — I  think  the  justice  of  the  case  clearly  is^ 
that  the  Defendants  should  not  be  pat  to  any  more  expense  un- 
til the  expenses  to  which  they  have  already  been  put  shall  have 
been  paid.  The  case  of  Wilson  v.  BcUes  turned  on  a  different 
point  The  Plaintiff  was  in  contempt  for  non-payment  of  costs, 
and  sued  out  an  attachment  against  the  Defendant  for  not  put- 
ting in  his  answer.  No  step  had  been  taken  to  prevent  the  Plain- 
tiff from  obtaining  the  order  for  the  attachment;  and  the  only 
question  was,  whether  what  he  had  done  was  regular  or  irr^ukr.  • 
The  Lord  Chancellor  held  it  not  to  be  irregular,  but  recognised 
the  rule  which  I  have  always  considered  to  apply  to  this  subject 
The  rule  which  prevents  a  party  in  contempt  from  proceeding  in  » 
his  cause  admits  of  two  exceptions— one  where  the  party  is  ap- 
plying to  get  rid  of  the  process  by  which  he  has  been  placed  in 

(a)  See  Heeve  ▼.  Hw^tony  tupra,  p.  zxit. 
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oontempt^  and  the  other  where  he  is  merely  defending  himaelf 
.from  anj  proceeding  of  his  adyersarj.     In  other  cases,  where  a 
par^  is  himself  proceeding  actively,  being  at  the  same  time  in 
contempt,  the  adverse  party  may  stop  him  until  he  shall  clear  his 
contempt.  The  present  case  is  of  a  mixed  kind.  The  Plaintiff,  on 
the  one  side,  is  conducting  the  suit  actively  for  his  own  benefit; 
and  the  Defendants,  on  the  other  side,  are  in  effect  applying  ad- 
versely against  him,  for  the  purpose  of  getting  rid  of  the  suit  if  he 
does  not  proceed .  When  the  order  of  April  last  was  made,  it  would 
not,  I  think,  have  been  unreasonable  to  have  given  the  liberty 
to  proceed  to  trial  at  the  next  assizes,  upon  condition  that  the 
costs  should  be  paid.     That,  however,  is  not  the  form  of  the 
order  which  was  then  made;  and,  as  the  case  stands,  I  think 
the  Plaintiff  comes  in  some  measure  within  the  rule,  which  per- 
mits a  party  to  defend  himself  notwithstanding  his  contempt. 
Looking  at  the  circumstances,  and  at  the  &tct  shewn  by  the  affi- 
davits, that  the  expense  of  a  non-effectual  trial  at  law  amounts 
to  2002.,'tmd  that  the  taxation  of  these  costs  was  not  completed 
until  the  14th  of  June,  I  think  the  proper  order  will  be,  that 
the  Plaintiff  shall  not  proceed  to  trial  until  he  shall  have  paid 
the  costs  directed  to  be  paid  by  the  last  order;  but  that,  peremp- 
torily, he  shall  proceed  to  trial,  at  the  latest,  at  the  next  Spring 
Assizes,  or,  in  de&ult,  shall  be  subject  to  the  consequences  men- 
tioned in  the  former  order. 


Notice  of  trial  having  been  previously  given,  it  was  arranged, 
that,  if  the  costs  should  not  be  paid  before  12  o*clock  on  the  5th 
of  July,  the  trial  should  not  take  place  at  the  present  Summer 


ON  an  application  by  the  Defendant  to  stay  proceedings  of  the  Plaintiff  in  the 
trial  of  an  issue  until  the  Phuntiff  should  pay  costs,  for  non-payment  of  which  he 
was  in  contempt,  the  Plaintiff  being  at  the  same  time  under  terms  to  tiy  the  issue 
at  the  next  assizes,  the  Court  gave  the  Plaintiff  an  enlarged  time  for  proceeding 
to  trial,  but  made  his  right  conditional  on  the  payment  of  such  costs:  Rtevt  y. 
IlotUony  (App.  p.  zli). 

Practice  of  the  Taxing  Master^s  offices  as  to  the  taxation  of  costs,  where  the 
warrants  to  proceed  with  the  taxation  do  not  require  to  be  senred,  or  where  ser- 
vice is  dispensed  with :  In  the  Matter  of  Harv^^s  Setilementf  (App.  p.  Ixxv). 

See  Form  of  Order  for  the  reinvestment  in  lands  of  purchase-money  paid  for  th 
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kndf  of  incapacitated  penona,  Ac,  lold  to  Raflway  Compaiuei  or  othcrwiae,  and 
paid  into  Court  under  the  Lands  Claniet  ConaolidatioD  Act,  ftc  Appnmol  ef 
Pwrthama  and  TKtfM,  (App.  p.  xxxvi). 


The  Midland  Railway  Oompant  v.  Brown — April  23rd  A 

ZOih,  18d3. 

Where  thcTax-  A  PETITION  to  reyiew  the  certificate  of  the  Taxing  Master, 
reSued'to  allow  ^^^  ^^  disallowed  the  fees  of  one  of  three  coanael  retained  for 
the  brieft  of  the  Defendant  both  on  a  motion  and  at  the  hearing  of  the  cause. 
connMl  on  the  ^®  reasons  assigned  for  delivering  briefs  to  a  third  coonael  woe, 
taxation  of  that  the  case  depended  on  evidence  which  was  veiy  volominoaa; 
party  and  partj  ^^'^  ^^^  ^^^  ^®  cause  had  been  in  the  paper  and  stood  over, 
— the  Master  the  junior  counsel  for  the  Defendant  was  called  within  the  bar; 
ciMMTlia^^^cre-  ^^^  ^^^  ^^  ^^  therefore  necessary  to  instruct  another  oounseL 
•tion  by  looking 

into  thcdicmn.  Mr.  ^^ft  and  Mr.  E,  F.  Smith  for  the  petition. 

etancei  of  the 

caie,  and  not 

haTing  relied  Mr.  WiUcock  and  Mr.  Speed  contriL — Sharpe  v.  Ashby  (12  M. 

"^ne^*!^^    &  W.  732) ;  Attomey-Gmisral  v.  Munro  (1  Mac  &  G.  213, 1  Hall 

§brCourt  ^     &  T.  467,  S.  C);  Carter  v.  Barnard  (16  Sim.  157);  Green  v. 

SrtSi&^  ^r^^F  (7  Hare,  279);  Dawning  College  case  (3  MyL  &  Or.  474); 

and  Friend  v.  Solly  (10  Beav.  329),  were  cited. 

The  Yicb-Chanoellor  said,  that  he  had  ascertained,  firom  a 
communication  with  the  Taxing  Master,  that  he  was  perfectly 
aware  of  the  case  of  Carter  v.  Barnard,  and  had  fully  considered 
the  grounds  upon  which  the  costs  of  retaining  three  counsel  for 
the  Defendant  had  been  claimed.  The  principle  on  which  ibe 
Court  acted  was,  that  a  party  could  not  put  his  adversary  to  an 
expense  which  was  not  really  necessazy  in  the  conduct  of  the 
cause.  There  might,  no  doubt,  be  cases  where  it  would  be  ab- 
solutely necessary  to  the  proper  conduct  of  a  suit,  that  addi- 
tional briefs  should  be  delivered :  it  might  happen  from  the  death 
of  counsel  in  the  progress  of  the  suit,  or  from  the  oocunence  of 
some  event  rendering  a  departure  from  the  usual  rule  indispen- 
sable. In  this  case,  the  Taxing  Master  had  considered  the  ques- 
tion with  reference  to  the  magnitude  of  the  case,  and  he  had 
come  to  the  conclusion  that  the  additional  brie&  ought  not  to 
be  allowed  as  costs  to  be  paid  by  the  adverse  party;  and  be 
thought  the  Court  should  not  open  the  certificate. 
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THE  20th  lectioa  of  the  itat.  16  ft  16  Vict  c  86,  does  not  extend  to  enable  a 
Defendant  to  obtain  an  order  lor  the  prodnction  of  documents  in  the  possession  of 
a  eo-Defendant.  In  sach  a  case  a  crass  biD  may  still  be  necessary:  AUormejf- 
Gemeral  t.  G/opkatky  (App.  p.  Izriii). 


Sectee; 

DECREE  for  fereclosme  of  the  estate  of  a  married  woman  should  be  in  the  ordi- 
nary form,  and  ought  not  to  be  made  absolate  at  once,  even  by  consent :  Harrimm 
▼.  Ketmedff^  (App.  p.  li). 


ORDER  to  read,  on  the  trial  of  an  issne,  the  depositions  of  a  liring  witness,  taken 
in  a  sait  to  perpetoate  testimony,  the  witness  being  too  infirm  to  attend  at  the 
trisl:   Waikint  t.  Atehuomj  (App.  p.  zIyi). 


ON  an  inquiry  directed  to  be  prosecuted  in  Chambers,  witnesses,  who  had  been 
examined  before  the  hearing  upon  intenogatories,  were  examined  again  ivtk  Toce 
ss  to  the  same  matters:  Rogen  t.  Mart^  (App.  p.  liii). 

Affidayits  made  in  one  cause  or  matter  in  this  Court  used  as  eTidenoe  in  ano- 
ther cause  or  matter:  In  ike  Matter  €f  Piehanee'a  TntU^  (App.  p.  xxxr). 

A  special  motion  is  not  necessary  in  order  to  obtain  a  subpoena  ad  testificandum, 
where  the  object  is  to  procure  the  attendance  of  a  witness  or  party  at  the  hearing 
of  the  cause;  nor  is  there  anything  in  the  case  of  SmUk  t.  Sunmrna  Dock  Oon^ 
jttsf  (9  Hare,  App.  xx.)  from  which  it  is  to  be  inferred  that  such  a  motion  is 
Fraper:  May  t.  Biggemdkm^  (17  Jur.  252— V.  C.  StuaH). 

Upon  a  motion  for  a  decree,  after  the  affidarits  on  both  sides  had  been  filed, 
•nd  the  Plaintiff  had  made  an  affidarit  in  reply,  the  Defendant  was  permitted  to 
cross-examine  the  Pkintifi^  under  the  40th  section  of  the  stat.  15  &  16  Vict,  c  86 : 
WiUiame  ▼.  WUliams^  (17  Jur.  434— M.  R). 

An  order  for  the  spedal  appointment  of  an  Examiner  may  be  obtained  by  sum- 
mons at  Chambers,  semble:  S,  C 

The  22nd  section  of  the  stat.  15  ft  16  Vict  c.  86,  does  not  enact  that  the 
Judges  of  the  Court  of  Chancery  shaU  take  judicial  notice  of  the  signature  of  a 
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penon  who  is  a  public  officer  in  a  colony,  but  is  not  a  judge  or  notary  pnUie, 
and  is  not  lawfully  aathorised  to  administer  oaths  in  such  conntiy:  Bailtie  r. 
Jaektom,  (17  Jur.  170— L.  C). 

The  Examiner  of  the  Court,  or  a  special  Examiner,  will  be  appointed  to  take 
the  examination  of  a  sick  witness,  as  occasion  may  require:  IHilam  r,  TlcN^paw, 
(App.  p.  IxxTi). 


Watkins  V.  Atchisok,  Atchison  v,  Le  Maivk — June  25ik, 

1853. 


AT  the  hearing  of  the  suit  of  Atchison  v.  Lb  Mann,  on  the  15th 
of  March,  1853,  two  issues  were  directed,  to  try,  first,  whether 


to  perpetuate 
testimony,  the 
witness  being 
too  infirm  to 
attend  at  the 
trial. 

The  Defend- 
ant having 
obtained  an 
order  for  the 


Order  to  read 

on  the  trial  of 

an  issue,  the  ,   . 

depositions  of     Robert  EtnJtleton  Atchison^  the  Plaintiff  in  that  suit,  is  the  heir- 

aliTinjf  witncM  ^^^^^  ^^  ^^^  matem&  of  W.  J.  W.  WaHdna,  deceased,  the 
taken  m  a  sut  * 

same  to  be  tried  in  the  county  oi  Rorthwmherland ;  and  seoondl.v, 

whether  Jcvmea  WcUkins,  one  of  the  defendants  in  that  suit>  is  the 
heir-at-law  ex  parte  patemA  of  the  said  W.  J,  W.  Waikins,  the 
same  to  be  tried  in  London.  James  WcUkins  and  another  of  the 
Defendants  in  that  suit  thereupon  filed  a  bill  against  Robesri  Em- 
bleton  AtcMaon,  stating  that  the  allegation  of  Robert  EfnJbkkm 
Atchison  was,  that  the  father  W.  J.  W.  Watkins  and  the  now 
payment  of  his  Plaintiff  ./iomte^  Watkins  were  illegitimate  sons  of  W.  WcUkins  by 
Plaintifi,which  Mary  Ann  Sedgwick,  Tae»,mng  Mary  Ann  Watkins;  that  the  said 
order  recited  -  Mary  Ann  Watkins  was  a  most  material  witness  for  the  present 
mony  of  the  Plaintiffs,  that  she  was  of  the  age  of  seventy-seven  years  or  there- 
abouts, and  resided  at  CAe^nw/bnf,  in  ^«Ma;/  and  by  reason  of  her 
great  bodily  infirmity  (being  for  some  time  past  bedridden),  it 
would  be  impossible  for  her  to  be  produced  as  a  witness  at  the 
trial,  and  the  plaintiffs  could  not,  therefore,  have  the  benefit  of 
her  testimony  without  the  assistance  of  the  Court;  and  praying 
that  the  Plaintiffs  might  have  the  said  Ma/ry  Ann  Watkins  ex- 
amined, and  her  testimony  recorded  in  this  Court,  in  order  that 
the  same  might  be  used  on  their  behalf  on  the  trial  of  the  m^ 
issue,  whether  the  Plaintiff  James  Watkins  is  the  heir  ex  parte 


witness  had 
been  taken,  the 
depositions  of 
the  witness 
most  be  regard- 
ed as  having 
been  complete- 
^  taken, — 
and  are  not 
therefore  to 
be  excluded  on 
the  ground  of 
the  want  of  a 
sufficient  cross- 
examination. 

On  the  examination  and  cross-examination  of  an  aged  and  infirm  ^tness  kbouring  under  deaf- 
ncsa,  the  questions  were  put,  and  answers  receired,  through  the  medium  of  the  daughter  of  the  wit- 
S!"L~i*^*  Examiner  certified  that  the  state  of  the  witness  did  not  permit  the  examinetwn  ^ 
be  proceeded  with  without  danger  to  her  life;  and  that  much  of  the  croas-examination,  sod  aD  the 
re-eMBunation,  had  been  pretermitted.  The  Defendant  afterwards  obtained  an  order  for  hif  corts, 
con  J!!S*-  r**  ***•  testimony  of  the  witness  had  been  tahm  :-^Hdd^  that  the  Defendant,  \am 
mn^vTJ!/-"*  the  mode  of  examination  adopted,  could  not  afterwards  object  to  the  use  of  tbc  t«ti- 
"wny  by  impeaching  iu  fideUty  on  that  ground. 
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xoatemi  of  W.  J,  W.  Waikins,  and  in  order  to  the  perpetuity 
thereof^  so  that  the  Plaintiff  might  have  the  benefit  thereof  at 
any  other  time  when  there  should  be  occasion.     On  the  motion 
of  the  Phuntifis,  an  order  was  made  on  the  28th  of  April,  for  the 
appointment  of  a  barrister  (to  be  selected  by  the  parties)  to 
take  the  examination  of  Ma/ry  Ann  WaM/ns  viv4  voce.     The  de- 
positions of  the  witness  were  taken  in  the  presence  of  counsel  on 
both  sides;  and,  at  the  foot  of  the  depositions,  the  gentleman  who 
had  been  selected  as  Examiner,  made  the  following  certificate  or 
return : — "  This  witness  could  not,  without  much  difficulty,  be 
made  to  hear  or  understand  the  questions  put  to  her,  and  then 
only  when  they  were  put  by  her  daughter,  with  whose  voice  she 
appeared  somewhat  familiar.     When  the  witness  understood  the 
question,  her  reply  was  given  with  some  vivacity,  but  this  occa- 
sioned a  temporary  prostration  of  the  system.     AHer  a  while, 
however,  she  was  again  able  to  be  examined  for  a  little,  but  it 
was  evident  that  life  was  ebbing  away;  and  it  was,  therefore,  not 
only  with  difficulty,  but  some  degree  of  danger  to  the  witness, 
that  the  examination  was  pursued  so  &r.     By  the  consent  of 
both  parties,  the  reading  over  of  the  depositions  to  the  witness 
was,  under  these  circumstances,  dispensed  with;  and  at  their 
request  I  have  to  state,  that,  for  the  same  reasons,  a  great  part  of 
the  cross^xamination,  and  the  whole  of  the  re-examination,  were 
pretermitted. — ^W.  Mobbis." 

After  the  return  of  this  examination^  the  Defendant  moved  for 
the  costs  of  the  suit,  and  the  following  order  was  made : — "  Upon 
motion  this  day,  made  &c.,  by  &c.,  for  the  Defendant — It  was  al- 
leged, that,  the  Plaintifi&  having  exhibited  their  bill  against  the 
Defendant,  and  the  testimony  of  the  witness,  to  examine  whom 
this  bill  was  filed,  having  been  taken,  and  the  Defendant  not 
having  examined  any  witnesses,  it  was  prayed,  that  the  Plain- 
tiff should  pay  unto  the  Defendant  his  costs  of  this  suit : — ^which 
is  ordered  accordingly;  and  it  is  hereby  referred  to  the  Taxing 
Master,  &a''  {a). 

On  the  23rd  of  June,  the  Phdntiffii  in  this  suit  moved  that  the 
depocdtions  of  Mary  Ann  WcUkins,  taken  under  the  said  order, 

(a)  The  motion  for  this  order  was  ed  with  the  senrice  were  disallowed,  on 

made  upon  notice.    The  Plaintiffs  did  the  ground  that  it  was  properly  a  mo- 

not  appear;  and  it  was  stated,  that,  in  tion  of  course, 
the  taxation  of  costs,  the  costs  connect- 
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filed  on  the  3rd  of  May,  might  be  read  as  evidence  for  Jamu 
WcUkins  on  the  trial  of  the  issues. 

The  motion  was  opposed  by  the  Defendant,  and'  an  affidavit 
was  filed  on  his  behalf  to  the  effect  that  the  deposttions  of 
Mciry  Ann  WcUkina,  having  been  taken  through  the  medium  of 
her  daughter  as  stated  by  the  Examiner,  had  been  greatly  in- 
fluenced by  her  daughter,  and  were  in  fact,  in  many  respecU, 
rather  the  aaswen  and  suggestions  of  her  daughter  than  of  her- 
self 

It  was  not  suggested  by  the  affidavits,  that  there  was  auy  pro- 
bability that  the  witness  (although  still  alive)  could  be  produced 
lor  examination  at  the  trial  of  the  issue. 

Mr.  Danid  and  Mr.  Joliffe  for  the  motion. 

Mr.  Craig  and  Mr.  Wdford,  contri^  contended,  that^  the  cross- 
examination  not  having  been  completed,  the  case  should  b^  con- 
sidered as  in  the  same  position  as  that  of  a  witness  who  had  died 
after  his  examination  in  chief  and  before  cross-examination  -,  and 
that  in  such  case  the  evidence  of  the  witness  could  not  be  used. 
They  contended,  moreover,  that  the  bill  ought  not  to  have  been 
in  the  form  of  a  bill  to  perpetuate  testimony,  but  of  a  bill  for  the 
examination  of  a  witness  de  bene  esse :  Ifarrigon  v.  Arnold  (19 
Ves.  671). 

Yicb-Chakcellob. — It  is  not  now  material  to  discuss  the 
question,  whether  the  bill  should  have  been  for  the  perpetnation 
of  testimony,  or  for  the  taking  of  evidence  de  bene  esse.  There 
has  been  no  demurrer  to  the  bill;  the  parties  have  acted  npon 
it;  and  the  Defendant  has  applied  for  and  been  paid  his  costs: 
it  is  therefore  much  too  late  for  him  to  say,  that  the  form  of  pro- 
ceeding was  erroneous. 

The  question  now  is,  whether  I  am  to  hold,  that  the  examina- 
tion of  the  witness  has  been  incomplete,  and  that,  therefore,  it 
ought  not  to  be  used.  On  the  first  point,  my  opinion  would 
perhaps  be  in  favour  of  the  Defendant,  if  the  form  in  which  the 
parties  obtained  the  certificate  of  the  Examiner,  had  been  snchas 
to  shew  that  the  examination  or  cross-examination  had  been 
incomplete,  and  that  the  Defendant  had  desired  to  prosecute  it 
further.     The  phrase,  however,  is,  that  the  further  cross-examina- 


APFSimiz  IL]  EVIDENCR  xlix 

ti<ni  and  re-examination  were  "  pretermitted."    This  may  admit 
of  two  interpretations.     It  may  mean,  either  that  the  examina- 
tion was  left  incomplete,  and  that  the  Defendant  intended,  if 
possible,  to  resume  it ;  or  it  may  mean  that  the  Defendant,  seeing 
the  infirmity  of  the  witness,  and  having  taken  her  answers  to 
many  questions  by  way  of  cross-examination,  intimated  that,  all 
things  considered,  he  would  not  pursue  the  examination  any  far- 
ther.   The  Defendant  did  not,  indeed,  expressly  intimate  this,  but 
he  has  done  what  is,  I  think,  equivalent  to  it.     He  might  have 
gone  to  the  Examiner,  and  told  him,  that  he  did  not  wish  to  pro- 
secute further  the  examination  of  the  witness,  or  he  might  have 
taken  the  step  of  coming  to  this  Court  in  a  form  which  would 
substantially  conclude  the  proceeding.     Now,   the  Defendant 
took  the  latter  course,  he  applied  to  the  Court  by  motion,  and 
obtained  an  order  for  costs,  founded  on  the  recital  of  *'  the  testi- 
mony of  the  witness,  to  examine  whom  this  bill  was  filed,  having 
been  taken."     This  must  mean,  that  the  complete  examination, 
or  what  the  Defendant  was  content  to  take  as  the  complete  exa- 
mination, had  been  taken.     It  cannot,  after  that,  be  contended    . 
by  the  same  Defendant,  that  the  cross-examination  is  incomplete, 
and  that  the  examination  is  not,  therefore,  to  be  used.     By  that 
application,  the  Defendant,  in  effect,  has  informed  the  Plaintiffs 
that  he  is  satisfied,  and  that  he  will  take  his  costs.     I  am  of 
opinion,  that  the  Defendant,  by  this  step,  must  be  taken  to  have 
adopted  the  cross-examination,  and  that  it  must  be  considered  as 
completed. 

The  other  objection  raised  by  the  affidavit  of  the  Defendant 
is,  that  the  examination  was  taken  in  such  an  imperfect  manner, 
and  through  such  a  mediimi  and  intervention,  that  the  Court 
will  not  allow  it  to  be  used.     It  is  stated,  that  the  witness  was 
80  deaf^  that  she  could  only  be  made  to  hear  and  comprehend  the 
questions  by  a  voice  with  which  she  was  familiar,  and  that  the 
questions  were  put  to  her  through  her  daughter;  and  the  evidence 
80  taken  is  impeached  by  faintly  suggesting  fraud  by  the  witness 
and  her  daughter  affecting  the  testimony  given  by  the  witness. 
This  objection,  however,  comes  too  late.    If  the  Defendant  had  not 
heen  satisfied  with  the  mode  of  taking  the  evidence  through  the 
intervention  of  the  daughter,  he  should  have  immediately  ob- 
jected, and  insisted  upon  having  it  taken  in  the  common  way, 
^^rectly  firom  the  mouth  of  the  witness;  and,  if  necessary,  he 
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might  kaye  applied  to  the  Court,  alleging  that  he  wb»  not  able 
to  proceed  with  the  craea-examixiatioiiy  either  hecaose  the  witDes 
did  not  hear  the^questiona,  or  hecanse  she  refused  to  answer  them, 
or  whatever  the  &ct  might  he.  But,  instead  of  doing  thia^  it  ap- 
pears hy  the  Examiner's  certificate,  that  the  Defendant  concorred 
in  the  mode  of  examination  which  was  adopted;  and  it  does  not 
appear  that  he  made  any  objection  to  it.  I  cannot^  therefore,  on 
the  ground  suggested  hy  these  affidavits,  hold  that  the  PlaintiA 
ought  not  to  be  allowed  to  use  the  testimony  so  taken.  I  think 
it  would  be  a  surprise,  or  even  fraud,  upon  the  Plaintifl^  if  the 
Defendant  could  now  succeed  in  excluding  the  depositions  on  this 
ground. 

The  Examiner  has,  in  this  case^  taken  the  prudent  oourse  of 
certifying  the  incidents  which  occurred  in  the  examinatioii, 
which  is  what  the  Court  would  desiro  the  Examiner  in  all  casei 
to  do.  The  jury,  on  the  trial  of  the  issue,  will  have  before 
them  in  evidence,  the  &ct  that,  finom  the  state  of  health  of  the 
witness^  a  part  of  the  cross-examination  and  the  re-examination 
of  the  witness  wero  pretermitted.  I  shall  make  the  order  which 
is  asked;  but  I  think  the  costs  of  this  application  must  he  paid 
by  the  Plaintiffs^  for  whose  benefit  the  evidence  is  taken. 


IBxtt^tionti. 


EXCEPTIONS  are  necenazy  m  order  to  object  to  reporti  on  refefences  <m 
claimi,  aa  well  aa  to  raporta  on  relerenoea  in  anita  hj  bill:  JSM^ton  t.  F«Mi 
(App.  p.  xl). 


^ntttlatiutt. 

A  MORTGAGEE  held  not  to  be  chargeable  with  the  inereaaed  coata  occaiioned 
by  hia  proceeding  for  foredoaure  by  bill  and  not  by  claim:  HotfordT.  Jois, 
(App.  p.  xl). 

Decree  for  foredoaure,  under  the  >tat  15  &  16  Vict  c  86,  f.  42,  nit  9, 
againat  the  doTiaees  in  tmat  and  execntora  of  the  mortgagor,  beixig  all  the  penons 
who  had  control  oyer  the  property  out  of  which  the  mortgage  waa  to  be  wtiified,  in 
the  absence  of  the  ceatnia  que  tmatent  nnder  the  will  of  the  mortgagor:  SaU  r. 
KUttm,  (17.  Jur.  170— L.  JJ). 
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The  Conrt  refiued  to  act  on  the  15.&  16  Vict.  c.  86,  s.  42,  rule  9,  dupenging 
"with  the  parties  beneficially  interested,  in  a  suit  for  fbredosnre  against  the  infimt 
heir-at-law  of  the  mortgagor,  where  the  deyisees  in  trust  under  his  will  had  dis- 
claimed, and  no  adult  parties  who  would  be  in  possession  of  funds  to  redeem  were 
befiore  the  Court  as  Defendants:  Toung  v.  Ward,  (App.  p.  Iviii). 


Habbison  v.  Kennedt — June  3rd,  1853. 

A  SUIT  for  foreclosure.     Two  of  the  Defendants  entitled  to  the   Decree  for  fore- 

equity  of  redemption  were  married  women.  closure  of  the 

estate  of  a  mar- 
ried woman 

Mr.  ffiOap  Clarke,  for  the  Plaintifl^  said,  that  the  amount  of  ™^*  be  in  the 

«...  ,  ordinaiy  form, 

the  principal  and  interest  due  would  be  verified  by  affidavit,  and  and  ought  not 

the  Defendants  would  appear  and  consent  to  an  immediate  order  ***,^  ™*^*  *^ 

_       -   ^     _      -        ,  solute  at  once, 

abfiolute  for  foreclosure.  even  byconsent. 

The  Yics-Chakobllob  said,  that  the  Defendants,  the  married 
women,  were  not  competent  to  consent  to  an  order  passing  their 
equitable  interests  in  the  estate.  His  Honour  at  first  thought 
the  affidavit  as  to  the  amount  due  might  obviate  the  necessity 
of  directing  the  account  to  be  taken;  but,  after  communication 
with  the  Registrar,  he  directed  the  order  for  the  account,  and  fore- 
closoze  in  defieiult  of  payment,  in  the  usual  form. 


Meabs  V,  Best — July  let,  1853. 

A  FOKECLOSTJRE  suit.     The  mortgaged  property  consisted  Direction  for 

of  some  cottages  at  Windleaham,  near  Chobham.     The  cottages  y^e^o^an  in- 

were  of  small  value,  not  exceeding  200Z. ;  let  to  weekly  tenants  a  foreclosure 

at  rents  of  2*.  6<3?.  a  week  each.     The  evidence  shewed  that  *"**  (™'^^®'  "^- 

cumstances 
there  were  local  and  temporary  circumstances  affecting  the  pre-  shewing  it  to 

sent  marketable  value  of  the  property,  which  rendered  it  very  ^  *?®J^*J  ^^\ 

desirable,  for  the  benefit  of  the  infant  Defendants  on  whom  the  theinfont)with- 

interest  of  the  mortgagor  had  devolved,  that  the  property  should  J|^*^^*  *™* 

be  sold  without  delay;  and 

Mr.  SotUhgcOe  asked  for  an  immediate  decree  for  sale,  without 
giving  time  to  redeem,  under  the  discretion  vested  in  the  Court 
by  the  stat.  15  &  16  Vict.  c.  86,  s.  48. 

The  Yiob-Chancsllob,  under  the  special  circumstances  shewn 

[e2] 


lu  INQUIRIES.  [AppEfDix  U. 

to  exiat  in  this  case,  thought  it  one  in  which  the  Cooit  might 
exercise  its  discretion  in  the  manner  asked,  and  made  the  order 
for  sale  forthwith. 

THE  Conrt  diichaq^  an  order  obtained  ex  parte,  enabling  a  mairied  womia  to 
roe  in  ibim4  panperii,  in  respect  of  her  •eparate  estate,  witboat  the  interrention  of 
a  next  friend:  In  re  Page^  (17  Jor.  336— M.  R.). 


APPLICATION  for  the  appomtment  of  a  goaidian  to  concur  in  a  special  case, 
made  in  Court,  and  not  by  tommons  at  Chamben :  TkenJda  t.  CopU^m,  (ipp- 
p.  Ixrii). 

jFnqttirtess. 

Prichabd  v.  Norris — Jv/M  2nd,  1853. 

Inquiries  di-       Mb.  ROLT  and  Mr.  EddU  moved,  bj  consent,  in  a  residiULiy 

rected  by  the      legatee's  claim  for  administration,  where  inqniries  as  to  the  next 
decree  transfer-  i 

redtoChambers,  of  kin  of  the  testator  had  been  directed  by  an  order  of  the  30tn 

tS^SiSi  ^rtie-  ^^"^"^y*  ^®^^'  *^**'  ^P^*^  *^®  Master  to  whom  the  cause  stood 

pante  report  as  referred  making  a  separate  report  or  certificate  upon  the  pre- 

to  part  of  the      liminary  inquiries,  and  the  inquiry  as  to  the  debts  of  the  testa- 
matters  reterrea  i»-ii.  t  *■     * 
to  him,  where     tor  referred  to  him  by  the  order,  the  further  prosecution  of  the 

questions  of^w  inquiries  directed  by  the  said  order  to  be  taken  and  made,  migbt 

other  matters      be  proceeded  with  before  the  Yice-Chancellor  in  Chambers, 
inrolved  in  the 

reference.  __,  .,«,,..  t 

The  reason  assigned  for  the  apphcation  was,  that,  upon  the 

general  report,  many  legal  questions  would  arise,  which  it  would 
be  impossible  finally  to  decide,  without  bringing  them  before 
the  Court  by  exceptions.  The  Master  had  apprx>yed  of  the  ap- 
plication. 

The  Yice-Chanoellob  said,  the  principle  of  the  Act  had  been 
to  leaye  the  old  causes  to  be  prosecuted  before  the  Masters.  How- 
ever, as  the  parties  desired  the  proceedings  to  be  transferred,  ud 
there  had  been  some  other  cases  in  which  it  had  been 
right  to  make  a  similar  transfer,  he  would  make  the  order. 


Apmbndix  EL]  INQUIRIES.  liii 


BoGEBS  V.  Mom—Jtme  7th  &  %ih,  1853. 

Ol^  a  bill  to  establish  an  equitable  mortgage,  the  Court  directed  On  an  inquiry 

on  inquiry  whether  Messrs.  Pass  ic  Shdmerdina  had  any  autho-  directed  to  he 
^      •'                                                                                            "^  prosecated  in 
xity,  other  than  the  authority  alleged  to  have  been  given  by  the  Chambeiw,  wit- 
memorandum  of  the  15th  of  July,  1835,  to  make  the  security  by  ^'^in^ 
deposit  of  the  title  deeds  mentioned  in  the  bill ;  and  if  so,  when  before  the  hear- 

and  how,  and  by  whom,  and  under  what  circumstances  such  i^£.5!2^  ^^L 
'  •'  '  rogatories  were 

authority  was  given.     In  the  prosecution  of  this  inquiry  several  examined  again 

'¥^tDe8ses  were  examined  before  the  Vice-Chancellor  at  Chambers,  JJ^  ^^^J^ 

by  leave  obtained,  notwithstanding  the  witnesses  had  been  ex-  tera.    (See  2 

amined  as  witnesses  in  the  cause  before  the  original  hearing.  ^nLdlium*! 

ed.,1140et8eq.) 

The  chief  clerk  certified  that  the  result  of  the  inquiries  which  Proceeding 

bad  been  made  in  pursuance  of  the  decree  in  this  cause,  dated  ^  inqmriea  m 

tbe  26th  of  February,  1852,  and  which  inquiries  had  been  made  by  certificate  in 

in  the  presence  of  the  solicitor  of  the  Plaintiff  and  of  the  respective  *  *^*  ^}^f^ 
*  ,  '  JT  ^g  considera- 

ooimsel  and  solicitors  of  the  several  Defendants,  except  the  De-  tion  of  the  re- 

fendant  Frith,  whose  solicitor  had  attended  on  the  settling  of  the  5^**  ^^  ^«  ®T»- 

^  dence  was  ad- 

oertificate,  was  as  follows :   W,  Peas  of  &c.,  and  W,  WaUcden  of  jonmed  for  ar- 

&c.,  one  of  the  said  Defendants,  being  witnesses  produced  by  S"™^*  ^ 
and  on  the  part  of  the  PlaintifiE^  and  who  had  been  already  exa- 
mined on  the  PlaintifTs  behalf  upon  interrogatories  filed  in  this 
cause,  had  been  examined  upon  oath  viv&  voce  before  the  said 
Judge  touching  the  said  inquiries;  and  the  examination  of  the 
said  witnesses  was  contained  in  a  copy  of  the  short-hand  writer^s 
notes  thereof  signed  by  the  said  Judge,  and  which,  by  eonsent  of 
the  several  parties,  was  to  be  taken  as  containing  correct  notes 
of  the  evidence  given;  and  the  said  Judge  having,  at  the  request 
of  the  several  parties  attending,  adjourned  the  consideration  of 
the  evidence  till  this  cause  should  be  heard  on  further  directions, 
he  had,  at  the  request  of  the  same  parties,  forborne  to  state 
further  the  result  of  the  inquiries  directed  by  the  said  decree. 


The  case  was  upon  this  certificate  set  down  in  the  paper,  on 
further  consideration,  and  the  result  of  the  evidence  was  then 
discussed,  and  the  decree  in  the  cause  made. 


Uv 


MOTION  FOB  DECBEE.  [ApnmMz  IL 


Motwn, 


A  SUM  let  apart  on  motion,  by  the  ezecntor,  nnder  Sir  Geunpe  rttfwr't  Act 
(13  &  14  Vict  c  35, 1. 23)  to  provide  for  an  nnaicertained  debt  mentioned  in 
the  Master*a  leport,  the  probable  creditor  baring  been  aerred  with  notiee,  and 
appearing  on  the  motion:  In  tke  MatUr  of  Mary  HcwUma^  etenaatd,  (App. 

p.  XTTlii). 

Order  to  pay  money  into  Court  at  the  hearing,  nnder  the  new  prartice,  withoat 
a  notice  of  motion  for  that  pnipote:  /noct  t.  TTeatlenteM^  (App.  p.  xzx). 

Cofti  of  an  abandoned  motion  aro  to  be  applied  for  at  the  aeal  or  motion  day 
next  after  the  day  for  which  the  notice  of  motion  waa  given,  if  application  be  not 
made  by  the  party  moving  to  lave  the  motion  until  a  foton  day:  Woodetck 
V.  The  Oafoird^  Waneitw^  and  WolvrkampUm  BaUwag  Compangf^  (17  Jar.  35^ 
V.  a  Kinderd^), 


iSUAion  f ot  Mttxtt. 

AT  the  time  the  notice  of  motion  for  a  decree  ia  given  nnder  the  15th  lection 
of  15  &  16  Vict.  c.  86,  and  the  22nd  Geneial  Order  of  the  7th  of  August, 
1846,  the  Plaintiff  should  set  the  cause  down  with  the  Registzar ;  and  if  he  omits 
to  do  so  until  after  the  expintion  of  the  month,  the  Court  will  not  order  thecsnse 
to  be  set  down  except  upon  motion  with  notice  to  the  Defendant:  Boyd  v.  Jtg^or^ 
(17  Jnr.  655— L.  C.  &  L.  JJ.,  20  July,  1853). 


A  motion  for  a 
decree  in  a  fit 
case  maybe 
set  down  for 
hearing  as  a 
short  cause. 


Ames  v.  Ames^-Ju^  19th,  1853. 

Mr.  bacon  applied,  that  a  motion  for  a  decroe,  as  to  vhich 
the  month  had  expired,  and  which  would  in  due  ooorse  be  in  the 
paper  within  a  day  or  two,  might  be  advanced  bj  oonaent  of  aD 
parties.     It  was  not  an  opposed  matter. 

The  Yioe-Chancellor  said,  that,  if  it  were  fit  to  be  heard  as 
a  short  cause,  it  might  be  set  down  accordingly,  without  the  d6- 
cessity  of  an  application  to  the  Court 


Affmkdix  H]         MOnON  FOB  DECREE. 


LODiSWOBTH  f^.  EOWLET — Jul^f  19^  1853. 

A  MOTION  for  decree.     The  month's  notice  had  not  expired;  a  motion  hi  a 

but  all  parties  consented  that  it  should  be  immediately  set  down  ^^°^  °^7  ^ 

^     -t        '  heard  by  con- 

time  fixed  by 

Mr.  PiggoU  asked  that  the  motion  should  be  placed  in  the  der  for  motion 

paper  the  next  short-cause  day :  which  was  ordered  ^  expiwd. 


Mebk  f^.  Wab]>— J/oy  5^  ik  23n(  Jfdy  16th,  1853. 

THE  Defendant  was  served  with  the  printed  bill  out  of  the  Notice  of  mo- 
jurisdiction ;  but  did  not  appear.     An  appearance  was  entered  tw>nforad»- 
for  him  by  the  Plaintiff  under  the  33rd  Qeneral  Order  of  May,  i6thaection  of 
1845;  and  thestotlSA 
'  16  Vict,  c  86, 

may  be  lenred 

Mr.  Prior  now  applied  for  leave  to  senre  the  Defendant  out  on  a  Defenduit 

of  the  jurisdiction  with  notice  of  motion  for  a  decree.  diction.  *  ^°"*' 

The  order  for 
The  Yice-Chancelloi^  haying  mentioned  the  point  to  others  iM^^e  to  seire 

of  the  Judges^  gave  leave  to  serve  the  notice  of  motion  accord-  of  ti^^jiSiSc- 
ingly.  tion  is  to  be 

drawn  np  and 

■erred,  and  is 

to  specify  the 

A  question  afterwards  arose  in  the  Begistrar's  Office,  whether  time  allowed 

it  would  be  sufficient  to  indorse  on  the  brief  of  counsel  that  leave  !?!.^  "^^ 
had  been  given;  or  whether  the  order  should  be  drawn  up  and 
served  on  the  Defendant;  and  also,  whether  a  time  should  be 
fixed  in  the  order  for  filing  affidavits,  corresponding  with  the 
distance  from  the  Court  at  which  the  Defendant  might  be  re- 
aiding.  It  was  also  suggested,  that,  at  the  time  of  serving  the 
notice  of  motion,  copies  of  the  affidavits  filed  by  the  Plaintiff 
should  also  be  served. 

The  Yice-Chancellob,  without  laying  it  down,  that,  in  all 
cases,  copies  of  the  affidavits  should  be  delivered  when  the  notice 
of  motion  was  served  out  of  the  jurisdiction,  in  this  case,  as  the 
Plaintiff  had  completed  his  evidence,  and  was  ready  to  serve 
copies  of  the  affidavits,  ordered  that  the  Defendant  (who  was  in 
Americd)  should  be  served  with  the  copies  of  the  affidavits, 
should  have  six  weeks  for  filing  his  affidavits  in  reply,  and  (the 


▼its  in  reply. 
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long  vacation  being  at  hand)  that  the  notice  of  motuxi  should 
be  given  for  Michaelmag  Term, — ^the  order  for  leave  being  drawn 
up  and  served  as  well  as  the  notioa 


Mnltifaxiomnt^si. 

Haborbavbb  v.  Wbiqwi— December  lOth,  1852;  June  6<A,  1853. 

The  Court  ra-     THE  estates  to  which  the  question  related  were  settled  by  deeds, 

fdS^ri*     ^*®^  ^^  ^^^^'  8^^"^«  ^'  ^^^  ^^  ^-  ^'  W^»^Al  a  joint  power 
f nit  for  Bp»-        of  appointment ;  and,  subject  to  that  power,  limiting  such  estates 

Mw^/J^™i.l  ^  *^®  ^^  ^^  ^-  ^"^^  ^^^  ^  ^^  ^*^  remainder  to  C.  S,  Wright 

contruu  for  for  his  life,  with  remainder  to  the  first  and  other  sons  of  C.  S. 

S^"^.''  JTrvW  in  tail,  remaindew  over. 

on  behalf  of 

thenuelvca  and  Q,  Wright  and  C.  S.  Wright  contracted  with  several  persons  for 

poi^u^^i^  ij.  ^  sale  of  different  parts  of  the  estates.     Before  the  purchases  were 

though  the         completed,  and  in  December,  1850,  C.  S.  Wright  died,  leaving  his 

by  the  Tendon    ^^^^^  son  and  some  younger  children,  all  in&nts.      A  special 

nnder  the  aame  case  {Wright  v.  Woodhead)  was  brought  before  the  Court  on  be- 

contnicu  were     ^^^  ^^  ^^®  parties  interested  in  the  estates  under  the  settlement, 

made  under  the  to  which  a  purchaser,  with  whom  one  of  the  contracts  had  been 

Btancea,  and'      entered  into,  was  a  party;  and,  upon  this  case,  the  Court  (a)  de- 

their  comple-      dared  that  the  parties  interested  in  the  estatesi,  subject  to  the 

Tented  bT  the    j^^^  power  of  appointment,  were  bound  by  the  contracts,  and 

■■™®  »«^J«**>    were  trustees  for  the  purpose  of  canying  the  same  into  effect. 

death  of  one  of    That  the  purchase-money  received  by  G,  Wright  and  C,  S,  Wright, 

*^h  *?V*°^?"  in  respect  of  certain  similar  contracts  for  sale,  which  had  been 

power  of  ap-      completed  in  their  lifetime,  were,  under  the  circumstances  i4>- 

pointmcnt;  but    peering  in  the  evidence,  subject  to  be  re-invested  in  other  lancb^ 

en  and  sub-       to  be  conveyed  to  the  same  uses  as  those  to  which  the  lands  sold 

purchasers  un-    }^  previously  stood  settled.     In  order  to  obtain  the  directions 

der  such  dis-  . 

tinct  controcu    o£  the  Court  on  the  question  to  whom  the  purchase-money  was  to 

haviog  joined      \^  j^^  qjj^^  q^qq  to  obtain  a  decree  that  all  proper  parties  should 

in  the  same  suit,  join  in  the  conveyance,  a  bill  was  filed  by  ffargreaves  and  another, 

intLSlLS^?   two  of  the  purchasers  under  an  agreement  with  G.  Wright  and  C.  S, 

estate  not  ob-      Wright,  dated  the  1 1  th  of  December, ''  on  behalf  of  themselves  and 

jecting  for  mul- 

tiforioosness, 

the  Court  decreed  the  specific  performance  of  the  different  contracts  in  one  aoit. 

(a)  29th  April,  1852,  before  Sir  O.  J,  Turner,  V.  C. 


-Ajpsndix  n.]  MULTIFAMOUSNESS.  Ivii 

all  other  persons  daiming  to  be  entitled  to  enforce  specific  perform- 
ance of  contracts  for  the  sale  to  them  of  lands  held  under  the  same 
title  as  the  lands  comprised  in  the  aaid  agreement,  (and  which 
contracts  were  made  by  or  by  the  duly  authorised  agent  or  agents 
o£  the  Defendant  G.  Wright^  and  C,  S,  Wright  deceased,  and  were 
then  unperformed,  either  in  whole  or  in  part,)  who  should  be  will- 
ing to  come  in  and  to  contributo  to  the  expenses  of  the  suit" 
against  G.  Wrighi  and  the  other  persons  interested  under  the  set- 
tlement.    The  bill  prayed  the  specific  performance  of  the  said 
several  contracts,  and  a  conveyance  by  the  adult  Defendants,  and 
the  appointment  of  a  person  to  convey  on  behalf  of  the  Defend- 
ants who  were  infants;  and  that  the  estate  might  be  discharged 
finom  the  interests  of  unborn  persons  who  might  become  enti- 
tled under  the  settlement;  and  general  relief 

1852. 
Mr.  EoU  and  Mr.  Metcalfe,  for  the  plaintiffs,  submitted  that     Dec  lOth. 

the  Court  would,  to  avoid  a  multiplicity  of  suits,  and  for  the 
benefit  of  the  parties  interested  in  the  estate,  make  one  decree 
applicable  to  all  the  contracts.  The  circumstances  were  sub- 
stantially the  same;  and,  although  the  form  of  suit  was  unusual, 
yet  the  Court  had  recognised  and  acted  on  the  principle  of  adapt- 
ing its  practice  to  the  exigencies  of  new  cases  and  the  convenience 
of  suitors,  where  substantial  justice  would  be  done.  The  case 
might  be  likened  to  a  creditors'  suit  by  one  creditor  on  behalf 
ofalL 

The  Yicb-Chancellob  (a)  said,  that  each  contract  was  in  its 
nature  distinct,  and  must  stand  upon  ite  own  circumstances.  A 
decree  in  a  suit  by  one  on  behalf  of  other  several  contractors  en- 
titled to  the  performance  of  distinct  contracts  would  be  dealing 
with  matters  not  in  issue,  and  would  be,  in  fact,  wholly  to  dis- 
pense with  the  forms  of  the  Court.  If  several  purchasers  would 
join  as  co-plaintiffs,  and  no  party  in  the  cause  should  object  on 
the  ground  of  multifariousness,  the  Court  might  make  a  decree 
on  behalf  of  all  the  Plaintifis. 

His  HoKOUB  allowed  the  suit  to  stand  over,  with  leave  to 
amend. 


The  bill  having  been  amended,  several  purchasers  and  sub- 
(a)  Sir  a,  J,  Turner, 


lyiii 


FABTIE8. 


[AppsvDixn. 


puxchaaerB  under  nine  diatinot  oontmcts  were  added  as  oo-Plain- 
tijQk  The  bill  set  out  the  difierent  contracts^  and  the  dedaza- 
tion  of  the  Court  on  the  special  case,  and  prayed  a  decLajniion 
that  the  several  contracts  ought  to  be  specificallj  performed, 
(each  Plaintiff  offering  to  perform  his  respectiye  contract  on  his 
part) ;  and  it  prayed  a  decree  for  a  conyeyanoe  to  the  Plaintiflw 
respectiyely,  or  as  they  should  direct^  of  the  lands  compriaed  in 
their  respectiye  contracts;  and  that,  if  necessary,  the  aaid  lands 
might  be  discharged  fit>m  the  interests  of  such  unborn  p^nsons^ 
who,  if  bom,  would  be  entitled  to  interests  therein  under  the 
limitations  of  the  settlement;  and  that  all  proper  directiona  might 
be  given  for  re-investing  or  otherwise  disposing  of  the  purchase- 
monies. 

Mr.  EoU  and  Mr.  Metccd/e  for  the  PlaintiflB^  and 

Mr.  W.  H.  Cla/rke  and  Mr.  Watrrm  for  the  Defendants. 


1863. 
Juneeth. 


The  Yice-Chakcellob,  upon  the  amended  bill,  made  the  de- 
cree substantially  in  the  form  in  which  it  was  prayed  by  the  bUl. 


igaxim. 


DECLARATION  made  on  the  questioii,  wbether  children  took  pw  o^ita  or 
per  stirpes,  in  the  absence  of  the  personal  representatiyes  of  some  of  the  children 
who  had  died.    Abrtg  t.  Nwwman^  (17  Jnr.  153— M.  R.). 


YouNO  V,  Wjlsld-^uI^  8th,  1853. 
In  a  suit  for  A  CLAIM  for  foreclosure.  By  a  mortgage  deed,  dated  the  27ih 
'^'^^^^T  in-  ^^  September,  1806,  certain  hereditaments  at  Walooi,  in  the 
fiut  heir^t-law  county  of  Somersety  were  conyeyed  to  Flower  and  Adams,  their 
^^r*^^e°C^  ^^"  *^^  assigns,  to  secure  400^.  advanced  by  Mower,  and  360/1 
reAised  to  act  by  Adams,  to  Ward,  with  interest  thereon.  By  a  deed  of -the 
on  the  15  &  16 

Vict.  c.  86  B.  42,  r.  9,  dispensing  with  the  parties  heneficiallj  interested  in  the  equity  of  redemp- 
tion  of  the  mortgaged  premises,  where  the  devisees  in  trost  under  the  will  of  the  mortgagor  had  dis- 

ckimed,  and  there  were  not  before  the  Court  any  adult  parties  who  could  be  in  ] ' '*—'- 

to  redeem  the  estate. 


offimds 
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28tii  of  Deoember^  1815,  the  mortgage  was  transferred  by  Ward 
and  Flotoer  to  Achma  alone,  in  consideration  of  *a  fur^er  ad- 
vance by  him  of  6651,,  out  of  which  Flower  was  paid  ofL  Adama 
died  in  1819,  having  given  the  residue  of  his  personal  estate  to 
bis  son  J.  F,  Adcuns,  and  appointed  him  his  executor,  and  ap- 
pointing Bush  and  another  his  executors  during  the  minority  of 
Ills  son,  but  without  devising  the  estate  he  held  in  mortgage,  and 
leaving  J,  F.  Adama  his  heir-at-law.  Buah  proved  the  will  of 
Adama.  and  out  of  his  personal  estate  lent  Ward  a  further  sum 
of  700^/  and  W(Mrd  executed  a  deed,  dated  the  26th  of  Januaiyy 
1820,  further  charging  the  mortgaged  premises  with  this  addi- 
tional advance.  By  a  deed  of  the  12th  of  January,  1822,  a  fur- 
ther charge  of  160/.  on  the  premises  was  made  by  Ward  to  Buak, 
J.  F.  Adama  obtained  probate  of  the  will  of  Admna  the  father, 
in  1824;  and  in  1826  lent  Ward  a  further  sum  of  775Z.,  and  took 
another  charge  on  the  same  estate  by  a  deed  dated  the  30th  of 
January,  1826.  Ward  died  in  January,  1833,  having  by  his 
will  and  codicil  devised  to  BergySy  Gunter,  and  G,  B.  Ward  his 
son,  all  his  lands,  &c.,  upon  trusts  for  sale;  and,  after  payment  of 
his  debts,  to  pay  the  interest  of  his  residuary  estate  to  Mary  his 
wife,  for  her  life ;  and  after  her  decease  to  pay  certain  legacies, 
and  divide  the  residue  into  seven  parts,  and  pay  the  income 
arising  from  a  seventh  to  each  of  his  daughters  therein  named, 
for  their  respective  lives,  and  to  pay  their  respective  seventh 
shares  to  their  respective  children  after  their  decease;  and  to 
pay  other  seventh  shares  to  each  of  his  sons  (excepting  one 
named  CharUa),  with  benefit  of  survivorship  among  his  sons  and 
daughters  as  therein  mentioned;  and  the  remaining  seventh 
share  he  gave  to  the  children  of  Charlea,  O.  B,  Ward,  the  son, 
alone  proved  the  wilL     Bergue  and  Gimter  disclaimed. 

J.  F.  Adama  died  in  1847,  having  by  his  will,  dated  in  1846, 
appointed  his  wife  Caroline  sole  executrix,  and  devieied  to  her 
and  her  heirs  all  his  trust  and  mortgage  estates.  Carclme,  the 
widow,  proved  the  wilL     She  afterwards  married  W.  Ycfimg. 

Of  the  various  charges  on  the  mortgaged  estate,  amoxmting  to 
2760/.,  the  sum  of  635^  belonged  to  Adama,  the  original  co- 
mortgagee,  and  2025/.  was  part  of  the  personal  estate  of  one 
Damd  Green,  who  died  in  1798,  and  of  whom  Adama  was  the 
surviving  executor  and  trustee,  the  trusts  being  for  the  separate 


FABTIES.  [Afpemdix  II. 

use  of  Mwryy  the  wife  of  Waurd  the  mortgagor,  for  her  life;  and 
after  her  decease,  as  to  one  moiety,  for  the  children  of  Mary  WoHrd, 
and  as  to  the  other  moiety,  for  one  Franeea  Oreen. 

O,  B,  Wa/rd  the  son  sold  the  mortgaged  premises^  (with  the 
exception  of  a  messuage,  the  sale  of  which  the  testator  had  di- 
rected to  be  deferred  until  the  expiration  of  a  lease  thereof);  and 
by  the  application  of  the  proceeds  of  the  sale,  the  amount  of  the 
mortgage  debt  due  to  the  estate  of  Adams  was  paid  oS,  and  the 
mortgage  monies  due  to  the  estate  of  Danid  Green  was  reduced 
from  20251  to  297/.,  and  some  arrear  of  interest  O.  B,  Wasrd 
the  son  died  intestate  in  1850,  leaving  Thomae  B,  Ward  hia  son 
and  heir-at-law,  an  infiint. 

The  claim  was  filed  by  Ctiroline  Toutig,  the  executrix  of  •/!  F. 
Adams,  who  was  the  executor  oiAdwmSy  the  original  mortgagee, 
and  by  Charlotte  Sergecmi,  a  daughter  of  Ward  the  mortgagor, 
and  of  Mary  his  wife,  and  who  was  the  administratrix  de  bonis 
non  of  Dcmid  Green,  and  by  their  respective  husbands^  against 
Thomas  B.  Waa-d,  the  infent  heir-at-law  of  G,  B.  Ward.     The 
claim  stated,  that  there  was  no  personal  representative  o£  G,  B. 
Ward;  that  the  messuage  unsold  (the  lease  of  which  had  now 
expired)  was  of  a  value  more  than  sufficient  to  pay  the  remain- 
der of  the  mortgage  debt,  and  that  it  would  be  beneficial  to  the 
parties  entitled  to  the  equity  of  redemption  that  it  should  be 
sold;  and  the  Plaintifis  claimed  to  be  paid  the  297/.  and  the  ar- 
rear of  interest,  and  the  costs;  or,  in  de&ult,  to  foreclose  the 
equity  of  redemption  of  the  mortgaged  premises  unsold;  or  that 
the  same  might  be  sold,  and  that  a  personal  representative  oi 
G.  B,  Ward  the  son  might,  if  necessary,  be  appointed  for  the 
purposes  of  the  suit. 

Mr.  Fooks,  for  the  Plaintiffs,  submitted,  that,  under  the  9th 
Rule  of  the  42nd  section  of  the  stat.  15  &  16  Yict.  c.  86,  the 
Court  would  proceed  to  make  the  decree,. notwithstanding  tbe 
absence  of  any  other  of  the  parties  beneficially  interested  under 
the  will  of  Ward,  the  mortgagor.  The  Plaintiff  'M.rs.SergearU,  was 
in  fiict  entitled  to  a  share  of  WarcPs  residuary  estate,  and  in  that 
respect  her  interests  were  the  same  as  those  of  the  Defendant 
The  Plaintifife,  moreover,  asked  for  a  sale,  and  not  for  foredosore; 
and  the  will  of  the  mortgagor  had  directed  that  a  sale  should 
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take  place : — ^the  Court  would  therefore  be  only  pursuing  the  di- 
rections of  the  trust. 

The  Yick-Chancellob  said,  the  objection  to  making  a  decree 
of  foreclosure  in  the  absence  of  the  persons  beneficially  interest- 
ed in  the  estate,  and  with  no  other  Defendant  than  the  in&nt 
Leir-at-law  of  the  mortgagor,  was  that  which  was  adverted  to  by 
Jjord  Justice  Twtmt  in  the  case  of  Gddsmid  v.  SUmehewer  (9  Hare, 
App.  p.  xzzviii),  that  there  was  no  one  before  the  Court  who 
could,  by  possibility,  be  in  possession  of  funds  applicable  to  the 
redemption  of  the  estate.  In  this  case^  it  might  have  been  pro- 
per to  have  acted  under  the  late  statute,  and  dispensed  with  the 
parties  beneficially  interested,  if  there  had  been  trustees  of  the 
estate  of  Ward^  the  mortgagor,  before  the  Court  as  Defendants. 
It  might  be  deserving  of  the  consideration  of  the  parties  whether 
the  more  convenient  course  would  not  be,  for  the  persons  bene- 
fidally  interested  to  apply,  by  petition,  for  the  appointment  of 
new  trustees  of  the  estate  of  Wcvrd;  and,  having  obtained  that 
appointment^  for  the  Plaintifis  to  amend  the  bill  by  making  the 
trustees  Defendants. 

Mr.  Fooka  said,  that  there  would  probably  be  much  difficulty 
in  obtaining  the  concurrence  of  all  the  parties  interested  under 
the  will  of  Wofird  in  a  petition  for  the  appointment  of  new  trus- 
tees. 

The  Yicx^Chancellob. — ^If  there  be  so  much  difference  of  opin- 
ion amongst  the  parties  as  to  their  interests,  that  they  cannot 
agree  on  an  application  for  the  appointment  of  new  trustees,  that 
is  certainly  not  the  less  a  reason  why  the  Court  should  abstain 
from  TnAlring  the  order  for  foreclosure  against  them,  not  only  in 
their  absence,  but  in  the  absence  of  any  one  who  can  effectually 
represent  them. 


The  cause  stood  over,  with  liberty  to  amend,  by  adding  par- 
tie& 
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Order,  that  in- 
terested penoxu 
not  parties  to 
the  tnit  should 
be  at  liberty  to 
appear  at  the 
hearing. 


Lewis  v.  Clowes — July  28^  1853. 

THE  suit  was  bj  bilL  Some  persons  interested  in  tbe  sabject 
of  the  suit  were  not  parties  (see  15  &  16  Yict.  c.  86^  &  42).  The 
trustees  of  the  property  in  question^  by  their  answer,  submitted 
to  act  as  the  Court  should  direct.  Some  of  the  absent  persons 
desired  to  appear  at  the  hearing,  and  the  Plaintiff  consented  that 
they  should  do  so. 

Mr.  Amphlett  applied  for  an  order,  that  certain  persona,  who 
were  not  Defendants  in  the  suit,  might  be  at  liberty  to  appear 
at  the  hearing,  and  a^ail  themselves  of  all  such  grounds  of  d^snoe 
as  had  been  set  up  by  the  answer  of  the  Defendant  Clowes, 

The  Yige-Chakcellob  gave  leave  accordingly  (a). 


(a)  The  role  under  the  old  practice, 
as  to  admitting  persons  not  parties  on 
the  pleadings,  to  appear  in  tfie  cause, 
is  thus  stated  by  Sir  Jamet  Wigram^ 
V.  C  in  Ihfmm  t.  Afcrrii  (1  Hare, 
419):— 

**  If  a  person  is  named  as  a  party  to 
a  bill,  and  has  not  appeared,  or  not 
eren  been  served  with  a  sabposna  to 
appear,  the  Court  will,  with  the  Plain< 
tiff*s  consent,  permit  snch  party  to  ap- 
pear at  the  hearing,  and  become  a  party 
to  the  decree,  by  submitting  to  be  bound 
by  it:  Capd  t.  Butler  (2  S.  &  S.  457), 
Attorney-General  y.  Pearson  (7  Sun. 
302),  Banider  t.  Way  (2  Dick.  686). 
But  where  the  party  who  appears  at 
the  hearing,  and  offers  to  be  bound  by 
the  decree,  is  not  named  as  a  party  to 
the  bill,  the  Court  will  not,  unless  with 
the  consent  of  all  the  parties  to  the 
cause,  pennit  him  to  become  a  party  to 
the  decree:  Bozon  y.  Betkmd  (1  Russ. 
ft  My.  69,  332);  Attomey-Genend  y. 
Pearson^  ubi  sup." 

The  meaning  of  thu  passage  was,  in 
some  cases,  misunderstood,  by  supposing 
that,  where  the  Defendants  were  friend- 
ly  to  the  suit,  or  appeared  by  the  Plain- 
tiffls  solicitor,  it  was  only  necessary  to 
name  them  on  the  record;  and  that  the 
Defendant  so  named  might  then  appear 
at  the  hearing,  without  putting  in  any 
answer,  or  eyen  entering  an  appear- 
ance. It  was  found,  howeyer,  that  the 
cause  could  not  be  set  down  where 
there  were  Defendants  not  stated  to  be 
out  of  the  jurisdiction,  and  who  had 


not  appeared. 

Where  a  Defendant,  serred  widi  a 
copy  of  the  bill,  desired  to  be  heard  in 
the  suit,  the  orders  required  him  to  en- 
ter a  general  or  a  special  appearance 
(Oenend  Orden  XXVI.  and  XXVII. 
of  the  26th  of  August,  1841). 

The  next  alteration  of  the  practice 
on  this  point  was  that  which  introdneed 
the  form  of  pleading  by  way  of  claim, 
and  enabled  interested  parties  to  be 
brought  before  the  Master  by  summons 
issued  upon  his  certificate  (OeneFsl 
Order  XVI II.,  22nd  April,  1850;  see 
Eodes  y.  Ckeyne  (9  Hare,  218),  per  Sir 
G.  J.  Tnmer^y.  C).  Then  followed  the 
late  statute,  15  ft  16  Vict  c.  86,  which 
(sect  42,  rule  8)  allowed  the  proceed- 
ings to  go  on  until  decree,  in  the  pfe- 
sence  or  at  the  suit  of  one  or  more  of 
the  parties  interested,  proyiding  that 
those  persons,  whom  the  Judge  shall 
determine  to  be  necessary  parties  to 
attend  the  proceedings,  shall  be  senred 
with  the  decree.  Ine  Oeneral  Order 
XLI.  of  the  7th  of  August,  1862,  di- 
rects this  seryice  to  be  recorded.  The 
order  (if  any  should  be  drawn  up)  on 
the  application  in  the  principal  case 
may  probably  form  a  sufficient  record 
of  the  foct  that  the  new  Defendants 
haye  become  parties  to  the  suit 

For  a  case,  under  the  old  practice,  d 
Defendants  out  of  the  jurisdiction  when 
the  bill  waa  filed  subsequently  ap- 
pearing, see  Prende/fffoei  y.  LmeMitgton 
(5  Haie,  177). 
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i^asment  into  dtoutt. 

Edwabds  v.  Edwabds— Jfay  2Srd,  July  ISth  is  19^  1853. 

A  BILL  for  the  appointment  of  a  receiver  of  the  personal  estate  A  motion  in 

ofonei^rfwonfo,  deceased,  pendente  Hte (a).    The  Plaintiflfe  were  ^^trfkL^of 

some  of  the  children  of  the  deceased  and  his  next  of  Idn;  the  a  deceased 

Defendant  was  a  son,  who  claimed  to  he  executor  under  a  will  I^Jfj^J'tJe*^ 

which  had  heen  propoonded  in  the  Ecclesiastical  Court,  and  was  ject  of  litigation 

the  snhject  of  litigation  there.     The  Defendant,  hy  his  answer,  '^^  ^^^ 

admitted  that  he  had  received,  and  had  in  his  hands,  a  sum  for  the  payment 

which  he  mentioned,  heing  part  of  the  estate  of  the  deceased.  S  mraer^Wdi 

was  in  Uie 

Mr.  Baoon  and  Mr.  Shebbewre  moved  for  the  payment  of  the  bands  of  the 

.    ,     /^     _.  executor  of  the 

mcoey  into  Court.  ^1.^^  ^^  ^ 

fbsed — ^no  ded- 

The  Vicb-Chakokllor  referred  to  the  case  of  DubUsa  v.  Flint  non  either  in 
(4MyL&Cr.502).  ttl^lS"" 

at  law  haring 
Mr.  ShMeofre,  for  the  motion,  cited  B<ndey  v.  Palmer  (J>\  in  J^Sir^idity 
which  an  order  for  payment  into  Court  in  a  similar  suit  had  of  the  will,  and 
been  made^ — ^the  Defendant,  who  was  a  trustee,  having  insisted  inris^ting^upon 


the  executor 
M.Mn»»  .....^^      w- ^  ^^^     .....p^.,  ..— ^  .  ,™,  .^       Q  -^,-   inaijtjng  upon 

that  he  was  entitled  to  retain  a  certain  portion  in  respect  of  his  such  Talidity 

ooflts  and  expenses;  but  which  the  Vice-Chancellor  h|d  not  per-  ^^  deirrfM  ^' 

mitted.     In  King  v.  King  (6  Yes.  172)  an  order  to  the  like  that  he  was 

effect  had  been  made.  insolvent 

Mr.  R6U  opposed  the  motion. — ^The  motion  in  Bowley  v.  Pal- 
mer  did  not  appear  to  have  been  resisted  on  this  point.  It  was 
assumed  that  the  fund  was  to  come  into  Court.  The  only  ques- 
tion was  on  the  amount :  Reed  v.  Harris  (7  Sim.  639). 

The  Vicb-Chancellor. — In  the  case  before  Yice-Chancellor 
PwrkeTy  it  does  not  appear  that  the  right  of  the  Plaintiff  to  have 
the  fund  secured  in  Court  was  really  in  contest.  The  dispute 
seems  to  have  been  only  as  to  the  amoimt  which  the  trustee  was 
entitled  to  retain.  I  have  looked  at  Montgomery  v.  CUvrk  (2 
Atk.  378),  which  is  an  interesting  case,  from  the  circumstance 
that  Lord  Haflrdwicke  states  his  opinion  of  the  absurdity  of  per- 

(a)    See  Andertom  t.  Guiehardy  9  (6)15  April,  1852,  before  Vioe-Chan- 

Hare,  275.  cellor  Parker,    Not  reported. 
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mittiDg  a  will,  deyisng  both  real  and  personal  estate,  after  it 
had  been  set  aside  at  law  for  the  insanity  of  the  testatcftr,  bdng 
still  litigated  npon  paper  depositions  only  in  the  Ecclesiastical 
Court,  and  expresses  his  desire  that  the  inoonvenience  and  absurd- 
ity should  be  taken  into  consideration  and  a  proper  remedy  fofund 
by  the  assistance  of  the  legislature  (a).  In  that  case  there  had 
been  a  verdict  at  law  against  the  wilL  In  King  v.  King  (6  Ye& 
172)  the  application  seems  to  have  been  made  against  a  party 
who  had  possessed  himself  of  funds  belonging  to  the  testator's 
estate,  and  claimed  under  an  alleged  will,  to  which  the  Ecclesi- 
astical Court  had  refused  probate.  In  Reed  v.  Harris  (  7Sim. 
639)  the  application  was  refused;  and,  although  it  is  said  that 
this  case  is  distinguished  firom  Reed  v.  Rarrie,  by  the  circiim- 
stance,  that  there  is  here  an  allegation  of  the  insolvency  of  the 
Defendant,  yet  that  £EMst  is  controverted  on  the  part  o£  the  De- 
fendant. I  cannot,  I  think,  upon  the  present  motion  order  this 
money  to  be  paid  into  Court;  but,  as  the  motion  was  not  made 
without  a  reasonable  foundation,  I  shall  order  the  costs  of  the 
motion  to  be  costs  in  the  cause. 

(a)  2  Atk.  379. 


Petitionf  for 
the  pnyment 
out  of  Coort  of 
money  which 
has  been  paid 
in  under  tiie 
Trustee  Relief 
Act,  must  set 
oat  enough  of 
the  affidayit  on 
which  the  pay- 
ment was  made, 
to  shew  the 
difficulty  which 
occasioned  the 
payment  into 
Court,  and  who 
are  the  parties 
that  claim,  or 
are  interested  in 


)9asment  out  of  dtmvt. 

In  the  Matter  of  James  Courtoib'  Truot — 7ti/y  26thy  1853. 

OK  the  hearing  of  this  petition,  Mr.  Sdwyn  mentioned  the  re- 
port ci  Flack 8  Trust  (App.  p.  xzz),  and  said,  that  the  Court  oould 
not  have  intended  that  all  the  statements  which  a  trustee  might 
think  proper  to  make  in  his  affidavit,  explaining  possibly  idiat 
had  been  done  with  the  fund, — ^why  a  certain  sum  had  been  de- 
ducted for  costs,  or  other  particulars  perfectly  immaterial  to  the 
rights  of  the  claimants  of  the  fund  should  be  set  out  in  the  peti- 
tion. 

Mr.  FaheTy  for  the  petition,  observed  that,  if  the  affidavit  be 
clearly  and  succinctly  drawn,  the  interests  of  the  claimants  would 
rarely  be  better  shewn  than  by  setting  it  out  on  the  petition. 

the  fond,  but  not  necessarily  all  the  details  contained  in  that  affidarit 


Amroix  XL]  PETITION. 

The  Yicb-Chahcbllob  said,  that  he  had  followed  the  rale 
adopted  bj  the  Tloe-Chanoellor  Kinderdey,  who  had  oonaidered 
that  the  affidavit  should  appear  on  the  petition.  It  was  not, 
kovever,  intended  that  petitions  must  necessarily  state  eveiy 
psrtictilar^  or  set  out  out  every  detail  into  which  trustees  might 
have  entered  in  their  affidavit.  It  was  no  doubt  true,  that,  if 
the  affidavit  on  payment  of  the  money  into  Court  were  well 
drawn,  it  would  state  the  case  in  its  best  and  shortest  form. 
The  petition,  however,  would  be  sufficient,  if  it  stated  that  part 
of  the  affidavit  of  the  trustee,  which  shewed  the  difficulty  that 
had  induced  him  to  pay  the  fund  into  Court,  and  so  much  of  the 
statement  which  the  trustee  had  made  as  was  necessary  to  shew 
▼bo  were  parties  claiming  or  interested  in  the  fund,  in  order 
that  the  Court  might  be  satisfied  that  all  persons  interested  were 
before  the  Court 


APPOINTMENT  of  t]i«  widow  to  raprownt  the  ef  tate  of  her  deeeued  husband, 
who  had  been  entitled  to  a  life  intereit  in  certain  tithei,  the  subject  of  the  suit, 
lad  had  died  intestate,  wbere  no  letters  of  administration  of  such  estate  had  been 
obtained.    The  Dmm  and  Ckapter  of  Ely  t.  Edteardty  (17  Jar.  219— M.  R.). 


PETITIONS  for  the  appointment  of  new  trustees  of  charity  estates  must  be  in- 
tided  in  the  matter  of  Sir  Samad  RiomiUf$  Act,  and  the  fiat  of  the  Attomey- 
Oeneial  preTionsly  obtained:  in  the  Matter  of  the  BieH<m  (Mriiy  Land^  (App. 
P>zzxiiii). 

The  rale  which  requires  petitions  tor  the  appointment  of  new  trustees  of  cha- 
rities to  be  intitled  in  the  matter  of  Sir  Sammd  BomUlfi  Act,  applies  to  the  case 
of  a  petition  for  the  appointment  of  trustees  of  a  Weslejran  Chapel :  In  the  Matter 
^tfs  Variiff  from  Worke  Wed^fan  Chapel^  (App.  p.  zxxrii). 

Petitions  for  the  payment  out  of  Court  of  money  which  has  been  paid  in  un- 
der the  Trustee  Relief  Act  must  set  out  enough  of  the  affidayit  on  which  the 
payment  was  made,  to  shew  the  difficulty  which  occasioned  the  payment  into 
Court,  and  who  are  the  parties  that  claim  or  are  interested  in  the  fond;  but  it  is 
not  necessaiy  to  state  all  the  details  contained  in  that  affidarit:  In  the  Matter  ef 
Jomu  OmrtM  rnuf,  (App.  p.  !»▼). 

VOL.  X.  [f  ]  H.  W. 
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Edwards  v.  HjlU.— April  23ri  dSr  28/^  1853. 
Legatees  apply-  THE  testatrix  had  given  legacies  of  stock  and  monej  to  The 
for  w^^  of  ^^o''^^^  Society  for  Promoting  Christiamty  amongst  the  Jews, 
their  legacies  The  Trinitarian  Bible  Society^  and  two  other  charitable  societies^ 
tn^n  snit^be-  <^ir®cting  such  legacies  to  be  transferred  and  paid  within  three 
fore  or  at  the  months  after  her  decease.  The  treasurers  of  the  several  chari- 
uTeard  S°far-  *^®®  presented  their  petition,  stating  the  death  of  the  testatrix 
ther  directions,  in  February,  1851, — ^the  decree  in  June,  1851, — the  report  of 
SJ^^o^^  the  Master,  dated  in  February,  1853,  finding  the  state  of  the 
parties  of  such  assets,  and  the  confirmation  of  the  report;  and  praying  that 
^    ^^  their  respective  legacies  of  money  and  stock  might  be  transfer- 

red and  paid  to  them  respectively. 

Mr.  ChcmdUaa  for  the  petition. 

Mr.  B6U  and  Mr.  Bemr^  for  the  Plaintiflb,  opposed  the  peti- 
tion, on  the  ground  that  the  cause  was  on  the  point  of  being 
heard  for  further  directions.  The  petition  stood  over,  to  come 
on  with  the  cause. 

At  the  hearing  for  further  directions,  the  order  was  made  for 
distribution  of  the  fund.  Several  of  the  parties  to  the  caoae  v^ 
peared  on  the  petition  and  asked  for  their  costs. 

The  Yice-Chancellob  said,  that  separate  applicatioiu  by 
legatees  for  the  payment  of  their  legacies  would  lead  to  great 
and  unnecessaiy  expense,  and  the  Court  would  not  enoounge 
such  a  practice;  and  he  ordered  the  petitioners  to  pay  the  costs 
of  all  parties  of  their  petition. 


INQUIRIES  directed  bj  the  decree,  transferred  to  Chambers  upon  the  Master 
making  a  separate  report  as  to  part  of  the  matters  referred  to  him,  where  qnestioni 
of  law  were  inTolyed  in  the  refisrence:  Priehard  v.  Norrit^  (App.  p.  lii). 

The  45th  section  of  the  statute  15  ft  16  Vict  c  86,  gires  to  the  Master  of  the 
RoUs  and  Vice-Chancellors  jurisdiction  by  summons,  without  bill  or  claim,  to 
make  an  order  for  the  administration  of  personal  estate  appointed  bj  the  wiD  of 
a  married  woman,  against  executors,  under  a  probate  limited  to  the  piopertj  ont 
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which  the  testatrix  had  a  power  of  appointment,  as  well  at  for  the  adminiftiation 
d  the  general  personal  estate  of  a  deceased  person:  AthUjf  ▼.  Sewett,  (17  Jur. 
269— L.  JJ.). 


Thornhill  V,  CoPLESTON — June  I3th,  1853. 

Ms.  KENT  moved  for  the  appointment  of  guardians  to  an  infkat,  Application  for 
to  ooncor  in  a  special  case.     This  was  one  of  the  applications,  of  affuarfSn^to 
which,  it  had  been  stated^  should  be  made  at  Chambers;  but  concur  in  a  spe- 
he  was  instructed  that  the  practice  in  this  respect  had  been  Hai^App!p. 
altered.  xlriii.)  made  in 

Court,  and  not 
by  summons  at 

The  Vicb-Chancellob  said,  he  believed  those  applications  C*»*™^«"- 
were  now  generally  mentioned  in  Court;  and,  upon  the  proper 
evidence  of  the  fitness  of  the  parties  proposed  to  be  appointed, 
he  made  the  order. 


Hkndebson  V,  Thohas — May  5th,  1853. 

A  CREDITOR'S  claim     The  Defendant  was  the  executrix  and  The  Court  will 

devisee  of  the  debtor,  and  was  out  of  the  jurisdiction,  and  had  "]^^'J*\* 

«ot  appeared.     The  Plaintiff  proceeded  under  the  stat.  1  Will.  4,  taken  pro  con- 

c.  36,  8.  4,  and,  having  satisfied  the  Court  that  there  was  reason  .b'^oXn"!^ 

to  believe  that  the  Defendant  had  gone  out  of  the  realm  to  avoid  fendant,  al- 

being  served  with  the  process  of  the  Court,  obtained  an  order,  *"°"?°  ™ 

»     ^  *  '  '   course  oi  pro- 

appointing  a  day  to  be  named  for  the  appearance  of  the  Defend-  ceeding  pre- 

ant,  and  published  the  order  according  to  the  provisions  of  that  JJ^jJ^^^^VilM** 
Act.     The  Defendant  did  not  appear.  c  36,  s.  4,  for 

taking  bills  pro 
confesso  against 
Mr.  Prior  now  applied  for  an  order  to  take  the  claim  pro  con-  such  Defend- 

fesso,  under  the  same  section  (s.  4)  of  the  stat.  1  Will  4,  c.  36.  ;"f*  ^"  ^®^5 

m*  ,  ^^y  followed. 

-The  words  of  the  Act  were  very  general :  *'  If,  m  a/ny  mdt  which 

bath  been  or  hereafter  shall  be  commenced  in  any  Court  of  equity, 

ftny  Defendant  against  whom  any  avhpcena  or  other  process  shfdl 

issue.-    The  Order  XIV.  of  the  22nd  of  April,  1850,  relating  to 

claims,  provided,  that  "  every  order  to  be  so  made  is  to  have  the 

effect  o^  and  may  be  enforced  as,  a  decree  or  decretal  order  made 

in  a  suit  commenced  by  bill  and  duly  prosecuted  to  a  hearing, 

[f2] 
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according  to  the  present  course  of  the  Court;**  and  the  preceding 
Order  (XIII.)  enables  the  Court  to  give  relief  on  '^  an  affidavit  of 
the  writ  of  summons  haying  been  dulj  served.'* 

The  Yicib-ChakcelIiOB,  after  having  mentioned  the  case  to 
the  Lord  Justice  TWner,  said,  that  he  was  informed  by  his  Ixxrd- 
ship,  that  a  like  question  had  been  before  him  in  this  Court  (a), 
and  he  had  come  to  the  conclusion,  that  the  Court  could  not, 
either  under  the  Act  or  the  Order,  direct  the  claim  to  be  taken 
pro  confesso. 

The  order  was  therefore  refused. 

(a)  MarthaU  y.  HuteJUmom^  22nd  decree  might  be  made.  HementioDed 
April,  2nd  July,  1852.  A  claim  by  a  alto  Darwent  t.  WalUm  (2  Atk.  510), 
married  woman.  The  hnsband,  who  and  raggeeted  that  the  csae  was  aoalo- 
was  a  Defendant,  waa  alleged  to  be  out  goai  to  those  in  which  the  bill  waa 
of  the  jurisdiction,  and  was  not  serred.  taken  pro  confesso.  The  Vtee-datt- 
Mr.  W,  W,  Oooptr,  for  the  Plaintiff,  cited  eellor  (Sir  O.  J.  Jurner)  Mid,  the  case 
the  General  Order  VIII.  of  the  22nd  was  not  within  the  8th  Order,  in  wliidi 
of  April,  1850,  submitting,  that  the  it  waa  contemplated  that  the  other  par- 
persons  against  whom  the  relief  was  ties  would  be  summoned  before  the 
sought,  trustees  of  the  separate  estate  Master ;  and  that  he  could  not  treat  die 
of  £e  wife,  being  before  the  Court,  the  case  as  one  to  be  taken  pro  cenibsa. 


Vtotiuctisn  of  Bontmenttt. 

A  RELATION  of  the  plaintiff  not  being  the  solicitor,  or  profieasianally  ( 
ed  in  the  cause,  was  not  permitted  to  inspect  documents  produced  by  the  Defend- 
ant under  the  common  order,  giying  the  Plainti£^  his  solicitora,  and  agents  Uber^ 
to  inspect  them.     Summerfuid  y.  Priekard^  (17  Jur<  361— M.  R.). 

On  the  sufficiency  of  the  admission  upon  which  the  order  for  pirodnetioD  of 
documents  should  be  made.     Wi^  t.  ffartfty,  (17  Jur.  481 — V.  C.  Stumi), 


Attobney- General  v.  Clapham— Ju^/^e  30th,  1853. 
2?*  ^S?  "^^     ^^^  informatioii  for  settling  the  trusts  of  a  Wedejan  Chapel. 

c.  86,  does  not        ^^'  ^^  *^d  Mr.  Caims,  for  certain  Defendants,  moTed, 
•bE^^D^d     *^*  ^^  *™®  ^^^  closing  the  evidence  in  this  case  might  be  ex- 
ant  to  obtain      tended  until  four  weeks  after  the  relators  and  the  Defendants^ 
«n  order  for  the 
^S^iS^f  *'''^*''*'  ^  *^*  poaaewion  of  a  eo-Defendant;  in  such  a  case,  a  crow-UU  may  still 
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SeoUaxkd  another^  should  have  left  in  the  vbobI  manneririth  the 
Cledc  of  Beoorob  and  Writs  the  original  joomals  of  the  Ccmfer- 
enoe,  from  its  fonnation  until  the  present  time ;  or  that  the 
Court  would  make  such  order  as  it  should  think  fit  for  procuring 
for  the  said  Defiandants  the  production  and  inspection  of  such 
joamab. — ^Thej  contended,  that  the  information  was  suhstan- 
tuJlj  the  suit  of  the  Defendants,  who  represented  the  Confer- 
ence, and  that  the  rehitors  must  he  regarded  as  in  the  nature  of 
Piaintifib,  against  whom  the  stat.  15  &  16  Yict.  c.  86,  s.  20, 
enabled  the  Defendants  to  apply  for  production  of  documents. 
That  the  present  case  was  within  the  spirit,  if  not  within  the 
terms  of  that  Act;  or,  if  not,  the  Court,  under  its  former  and 
general  jurisdiction,  would  give  the  Defendants  that  which  thej 
sought:  Princess  of  Wales  ▼.  E(vrl  of  Liverpool  (1  Swanst  121). 

The  Yics-Chancellob  (without  hearing  Mr.  W,  M.  James 
and  Mr.  lAJUle  in  opposition  to  the  motion) : — 

The  application  is  one  of  the  most  singular  I  have  ever  known. 
The  Defendants  applj  to  the  Court  to  stay  the  suit  of  the  AUor- 
ney-Genercd,  unless  the  relators,  or  certain  of  the  Defendants, 
shaU  produce  the  documents  mentioned  in  the  notice  of  motion. 
The  relators  are  on  the  record  as  security  for  the  costs  of  the 
information.  It  is  wholly  without  precedent  to  call  upon 
them  for  the  production  of  documents.  With  regard  to  Defend- 
ants, they  might  have  a  common  interest  with  the  Plaintiffs  in 
a  bill;  and  if  they  were  in  possession  of  material  documents^  the 
other  Defendants  requiring  discovery  from  them  might,  under 
the  old  practice,  have  filed  a  cross  bill  against  the  Plaintiffi  and 
those  Defendants,  and  might  have  obtained  the  production  of  do- 
cuments in  that  suit.  Then,  in  order  to  obviate  the  necessity^  on 
the  part  of  a  Defendant,  to  file  a  cross  bill  against  the  Plaintiff 
merely  for  the  pur|)09e  of  discovery,  the  Act  was  passed,  enabling 
a  Defendant  to  file  interrogatories  for  the  examination  of  the 
Plaintiff  and  apply  for  an  order  that  he  should  produce  docu- 
ments in  his  possession.  The  Act  does  not,  however,  provide  for 
any  application  by  one  Defendant  against  hb  co-Defendant  for 
discovery  or  production  of  documents.  It  was  thought  to  be 
proper  that  such  a  case  should  be  still  left  to  the  operation  of 
the  ordinary  course  of  proceeding  by  a  cross  bilL  With  regard 
to  the  case  of  an  information  also,  it  has  not  been  thought  ne« 
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oessary  to  make  any  proTisioiL  It  would  have  been  improper, 
attending  to  the  position  of  the  Attomey-^jenart^  that  theie 
should  be  any  rule  requiring  him  to  produce  documentB  in  his 
pooacBoion  or  power.  The  l^;ialature  has  reposed  ocmfidenoe  in 
the  discretion  of  the  AUomey-General,  in  the  institution  and 
control  of  suits  of  this  description;  and  it  is  always  open  to  the 
Defendants  to  apply  to  the  AUomey-GeneraJ^  if  relators  or 
others  should,  by  misleading  him  or  otherwise,  attempt  to  make  an 
improper  or  oppressive  use  of  the  power  vested  in  the  AUomsif' 
General.  A  Defendant,  who  is  aggrieved  by  the  proceedings  in 
an  information,  or  who  has  reason  to  complain  that  documents 
are  unjustly  withheld  from  him,  may  apply  to  the  AUomey- 
Gtneral;  and  if  he  found  that  there  would  be  injustioe  in  going 
on,  while  the  parties  actively  proceeding  with  the  suit  had  in 
their  possession  (as  it  is  here  alleged)  a  vast  amount  of  infcrmsr 
tion,  the  knowledge  of  which  would  be  beneficial  to  the  Defend- 
ants, and  promote  a  right  determination  of  the  question  in  dis- 
pute, the  AUomef/'Gen&rcU,  having  come  to  that  conclusion, 
would,  I  do  not  doubt,  take  care  to  give  such  directions  as  would 
be  best  calculated  to  further  the  ends  of  justice^  and  give  the 
Defendants  every  protection  to  which  they  are  entitled.  There 
was  not,  before  the  late  Act,  any  jurisdiction  in  this  Court  to 
make  such  an  order  as  is  now  asked;  and  that  Act  has  intro- 
duced no  alteration  in  the  practice  &vourable  to  any  such  appli- 
cation.    The  motion  must  therefore  be  refused,  with  oosta 


FORM  of  Older  for  the  inTeitment  in  landi  of  puicbase-moiiey  paid  for  the 
landi  of  incapacitated  persona,  &e,,  sold  to  Railway  Companies  or  otherwise,  and 
paid  into  Court  under  the  Lands  Clanaei  Consolidation  Act,  &c.  Afprowd  of 
Pvrehatet  and  Titles^  (App.  p.  xzzvi). 
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Smith  v.  Surra— June  13th,  1853. 

A  MOTION  for  a  receiver  of  the  real  and  personal  estate  of  a  a  receiyer  ap- 

testator^  on  the  application  of  the  Plaintiff  who  was  a  devisee  PojJ»ted  of  real 

and  legatee  under  the  will,  on  the  ground  that  the  devisee  in  tate  where  the 

trust  and  the  executors  were  resident  in  Jersey,  and  therefore  ^•^^  ">  *™«* 
,  and  penonal  re- 

out  of  the  jurisdiction  of  the  Court.     AH  the  real  estate,  and  presentatiTes 

a  part  of  the  personal  estate,  were  in  JSngland.     The  rest  of  the  ^T^*^?*^' 

personal  estate  consisted  of  some  personal  chattels  in  Jersey,  and  out  of  the  juri*- 

some  monies  invested  in  the  French  Funds.  diction. 

The  service  of  the  copy  of  the  bill  and  of  the  notice  of  motion 
was  proved. 

Mr.  RoU  and  Mr,  Frendergaat  for  the  Plaintiff! 

The  Defendants  did  not  appear.  A  oopj  of  a  newspaper, 
published  in  Jersey,  was  produced,  in  which  copies  of  the  state- 
ments of  the  bill  and  affidavits  were  given,  and  the  proceeding 
by  service  in  Jersey  was  complained  o(  as  a  violation  of  the 
charters  and  privileges  of  the  island  and  its  local  judicature. 

Mr.  JioU  asked  that  the  receiver  of  the  personal  estate  should 
be  appointed,  without  any  exception  as  to  the  funds  and  chat- 
tels out  of  the  jurisdiction.  The  receiver  would  recover  possea- 
sion  of  those  parts  of  the  personal  estate  according  to  the  laws 
of  the  country  in  which  they  might  happen  to  be  found. 

The  Yice-Ghancellob  made  the  order  accordingly. 


Hebibor  anly  ^ttpplement 

AFTER  nibftitated  Benrice  of  an  order  to  revlTe,  obtained  under  the  52nd  leet. 
of  the  Stat  15  ft  16  Vict  c.  86,  and  made  upon  the  aolicitor  of  the  Defendant 
under  an  order  of  the  Court  for  that  purpose,  the  Defendant  being  out  of  the  ja- 
nidiction,  the  Court,  on  the  application  of  the  Plaintiff,  ordered  an  appearance  to 
be  entered  for  the  same  Defendant  who  had  not  appeared :  Fotler  y.  MenxUg, 
(17  Jur.  657— M.  R.). 
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Wbother,  after  a  reference  made  at  the  bearing  of  the  caoje,  to  i 
ther  all  proper  partiea  were  before  theConrt,  and  it  became  neoetiazy  to  make  the 
repreeentatire  of  a  Defendant,  who  labseqoently  died,  a  party,  the  caae  vu  within 
either  the  52nd  or  the  53rd  aection  of  the  statate— Qosre :  see  ffeoti  t.  Cit^ 
,  6  May,  1853,  (17  Jar.  570— V.  C.  Kim^ierd^). 


ReriTorofa 
foit  before  de- 
cree  may  be  by 
order  under  the 
52nd  sect,  of  the 
■tat  15  &  16 
Vict  c.  86;  but 
the  introduction 
of  lupplemental 
matter  before 
decree  ii  (gene- 
raUy)  by  pro- 
ceeding under 
the  53rd  eect. 
(See  44th  Ge- 
neral Order, 
7  Aug.  1852). 


A  Defendant, 
after  a  decree, 
may  file  a  sup- 
plemental biU 
to  add  partiea, 
or  otherwiae 
duly  prosecute 
the  decree. 


Thzbe  is  an  inaccuracy  in  the  note,  supra^  p.  xzxL,  which 
stateS)  that,  where  an  abatement  in  a  suit  takes  place  before  anj 
decree  has  been  made  in  the  cause,  the  stdt  cannot  be  revived  by 
order  under  the  52nd  section  of  the  stat.  15  d^  16  Vict  c  86, 
and  that  a  bill  of  revivor  is  necessary.  The  rule  is,  that  a  sup- 
plemental order  cannot,  under  the  52nd  section,  be  obtained  be- 
fore decree.  A  suit  may  be  revived  before  decree  by  an  order 
made  under  that  clause;  but  the  53rd  section  is  adapted  to  the 
general  class  of  cases  in  which  supplemental  matter  is  to  be  in- 
troduced on  the  record  before  decree. 


Lee  v.  Lee»  Lts  v.  Lee — March  23rd,  1853. 
IN  this  case  a  Defendant,  to  whom  the  conduct  of  the  cause  had 
been  committed,  desired  to  bring  other  incumbrancers  before  the 
Court,  and  for  that  purpose  applied  for  leave  to  annex  to.  the  bill 
a  statement  by  way  of  supplement;  but  which  the  Court  refused. 
(See  Lee  v.  Lee,  9  Hare,  App.  p.  xci.)  The  Defendant  then  filed  a 
supplemental  bill  for  the  same  purpose. 

Mr.  Mv/rray,  for  the  Plaintifis,  moved  that  the  supplemental 
bill  should  be  taken  off  the  file  for  irregularity.  The  Plaintiff 
only  was  entitled  to  file  a  supplemental  bill,  although  a  Defend- 
ant might  file  a  bill  of  revivor. — He  cited  PMUips  v.  Clark  (7 
Sim.  231).     See  Ward  v.  Swift  (6  Hare,  309). 

Mr.  Speed,  for  the  Defendant,  opposed  the  motion. — ^After  the 
decree  all  parties  are  actors,  and  any  party  may  proceed  with  the 
suit :  DioDon  v.  WyaU  (4  Madd.  392),  D&oayms  v.  Morris  (1  MyL 
&  Cr.  213),  CaUeU  v.  CorraU{\  Hare,  216). 

Mr.  Mwrray,  in  reply,  distinguished  the  case  of  Bevayna  v. 
Morris  from  the  present  case,  by  the  fiwst,  that,  in  Deoaynes  v. 
Morris,  there  was  no  Plaintiff  surviving  to  prosecute  the  suit 
I^ixon  V.  WyaU  vras  no  authority  for  a  Defendant  filing  a  supple- 
mental bill  without  leave. 

The  Vic».Chancellob  held,  that  the  Defendant  was  entitled 
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to  proceed  with  the  suit  by  sapplemental  bilL  In  DevaynM  v. 
Morri$,  Lord  Cottenham  had  clearly  oontemplated  the  caae  of  a 
suit  beooming  defective  as  well  as  the  case  of  a  mere  abatement, 
and  had  expressly  kid  it  down  "  that  a  Defendant,  who  is  a  party 
to  accounts  directed  by  the  decree,  is  at  liberty,  upon  the  suit 
beooming  defective,  to  file  a  bill  for  the  purpose  of  restoring  the 
suit  to  that  state  which  is  necessary  in  order  to  the  due  prosecu- 
tion of  the  decree :  (Id.  225). 

Motion  refused,  with  costs. 


Waxd  v.  CAxrwBiQWT^Jum  27th,  July  27th,  1853. 
AN  order  to  revive  had  been  obtained  by  the  Phdntiffii  in  a  suit.  Upon  lerTi ! 
which  abated  after  decree,  and  the  order  was  served  upon  the  ^^^f  J^^iSl 
Defendants,  under  the  stat.  15  d^  16  Yict.  c.  86,  s.  52.     One  of  to  reTive,  o: 
the  Defendants  had  not  entered  an  appearance  in  the  revived  ^||^^^! 

suit.  the52iid»! 

tion  of  the  i 

15  &  16  Vi 

Mr.  Batten  moved  that  the  Plaintiffii  might  be  at  liberty  to  «.  86,  aaer  i 

enter   an  appearance  for  the  Defendants.     The  Act  provided,  cree,theni 

that,  tipon  service  of  the  order  upon  the  Defendant,  '^  he  shall  without  an  i 

thenceforth  become  a  party  to  the  suit,  and  shall  be  bound  to  en-  ^^^^V"^^^ 

ter  an  appearance  thereto  in  the  office  of  the  Clerk  of  Records  ant. 

and  Writfl^  within  such  time  and  in  like  manner  as  if  he  had 

been  duly  served  with  process  to  appear  to  a  bill  of  revivor  filed 

against  him."  (Sect.  52.)    The  present  application  was  made  by 

analogy  to  the  practice  under  the  29th  General  Order  of  May, 

1845. 

The  Yige-Chancelloh  said,  that  he  had  conferred  with  some 
oi  the  Judges  on  the  point,  and  that  they  agreed  with  him  in 
fliiTiTHfig  that  an  appearance  was  not  necessary  in  such  a  case ; 
and  that,  upon  service  of  the  order,  without  any  appearance  on 
the  part  of  the  Defendants^  the  suit  might  proceed 
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SbBlt. 


DIRECTIONS  for  lale  of  an  infimri  estate  in  a  foreclotnie  tut  (under 
stances  shewing  it  to  be  clearly  for  the  benefit  of  the  in&nt),  withoat  giTing 
to  redeem :  Mean  y.  But,  ( App.  p.  11). 


Eyidenoe  of  the 
propriety  of  a 
sale  of  an  estate 
by  private  con- 
tract heard  and 
approTod  of  in 
Court,  and  not 
referred  to 
Chambers 


Pimm  v.  Insall — Jwne  3rd,  1853, 

A  PETITION  for  the  sale  of  an  estate  by  private  oontnct, 
after  an  ineffectual  offer  for  sale  hj  auction. 

Mr.  De  Oex,  for  the  petition,  suggested  an  inquiiy  vhetber 
the  proposed  contract  was  a  proper  one  to  be  mada 

The  Yiob-Ghakcbllob  said^  that  the  inquiiy  in  Ghamben 
-was  unnecessary,  if  there  was  evidence  of  the  propriety  of  the 
proposed  contract  And  upon  a  sufficient  affidavit  of  the  value  of 
the  estate,  as  corresponding  with  the  price  offered  by  the  pro- 
posed purchaser,  the  Court  approved  of  the  contract,  and  ad- 
journed the  petition  for  the  usual  inquiries  as  to  the  title^  tbat 
the  conveyance  might  be  settled,  and  the  application  disposed  of 
by  one  order. 


A  scheme  for 
the  administra- 
tion of  a  charity 
ordered  to  stand 
oyer  for  consi- 
deration of  the 
Attorn^'G^ 
meralm  the  first 
instance. 


In  the  Matter  of  Wtersdale  School — June  3rd,  1853. 
A  PETITION  for  a  scheme. 

Mr.  W.  M.  James  suggested  that  the  course  which  had  been 
taken  by  the  Master  of  the  BoUs  and  the  Yice-Ch&ncellor  Stwxri 
in  other  cases,  would  be  conveniently  pursued  in  this  esse— 
namely,  that  the  scheme  should  be  bud  before  the  AUarm^ 
General,  and,  if  not  objected  to,  should  be  then  brought  before 
the  C!ourt  for  appr6val;  and  if  there  should  be  any  points  on 
which  objections  to  the  scheme  arose,  the  points  in  dispute 
might  be  aigued  in  Court. 

The  Yiob-Chakcellor  approved  of  this  course;  and  the  peti- 
tion stood  over  accordingly. 


AppmroixII.]  TAXATION.  Ixxv 


Sbtthitt. 

NOTICE  of  motion  for  a  decree  under  the  15th  lection  of  the  statate  15  ft  16 
Vict  c.  86,  may  be  lerred  on  a  Defendant  oat  of  the  jnriadiction:  Meek  ▼.  Watd^ 
(App.  p.  It). 

♦ 

A  MOTION  for  a  decree  in  a  fit  case  may  be  set  down  for  hearing  as  a  tbort 
cause:  Ames  ▼.  Amest  (App.  p.  liv). 


Sbt^m^, 


AFFIDAVITS  erroneooBly  intituled  allowed  to  be  taken  off  the  file  and  resworn 
under  their  proper  title  without  a  fresh  stamp:  Pearson  ▼.  WUoox^  (App.  p.xzzr). 


taxation. 

In  the  Matter  of  Habvey'b  Settlement — Jwie  25th,  27th,  1853. 

Mb.  FEENDEBGAST  ajipUed  to  the  Court  for  an  order  for  Practice  of  the 

transferring  funds  to  new  trustees^  without  the  previous  taxation  T«»ngMaster's 

and  payment  of  the  costs  of  the  proceeding,  but  with  liberty  to  taxation  of 

the  new  trustees  to  pay  the  costs,  when  taxed :  on  the  smrs estion  ^^.  °^^  ^ 

*  qmnng  semcOy 

that  he  was  instructed  that  it  would  be  impossible  to  procure  an  or  where  ser- 

appointment  for  the  taxation  of  costs  before  the  long  vacation.      "^  is  dispens- 


ed with. 


The  Yige-Chahcellob  said,  that  he  had  made  inquiries  with 
reference  to  the  statement  as  to  the  delay  in  the  taxation  of 
costs,  and  he  was  told  that  there  was  not  any  delay  in  taxing 
costs  in  short  and  unopposed  matters.  The  Taxing  Masters  were 
all  in  the  habit  of  setting  apart  a  portion  of  every  week  for  the 
taxation  of  costs  in  matters  where  service  was  not  required  or 
had  been  dispensed  with  by  consent,  some  of  the  Masters  fixing 
a  particular  day  in  each  week,  and  others  a  portion  of  each  day, 
for  this  purpose ;  and  he  was  informed  that  there  was  not  any  in- 
stance of  a  money  order  having  been  delayed,  merely  firom  the 
difficulty  of  obtaining  an  appointment  for  the  taxation  of  the  bill 
of  costs. 


Ixxvi 


WITNESS. 


[  AFPnrBix  IL 


The  Examiner 
of  the  Court, 
or  a  special  Ex- 
aminer, will  be 
^>pointed  to 
take  the  exami- 
nation of  a  lick 
witnoM  ai  oc- 
canon  may  re- 
quire. 


PiLLAir  V.  THOKPHON—Jfdy  21th,  1853. 

Mb.  EVANS  applied  for  an  order,  that  one  of  the  Ezaminen  of 
the  Court  should  attend  to  take  the  ezamiziation  of  a  witness  in 
infirm  health  at  the  house  of  the  witness.  The  Examiners  had 
been  communicated  with,  and  one  of  them  ooold  conyenientlj  at- 
tend on  a  day  which  had  been  fixed.  The  state  of  the  witness's 
health  or  the  engagements  of  the  Examiner  mighty  however, 
render  it  necessary  that  another  day  should  be  appointed;  and  it 
was  asked,  that  the  Court  would  permit  short  notice  of  any  far- 
ther appointment  to  be  giyen. 

The  Yice-Chakcellob  made  the  order  for  attendance  of  the 
Examiner,  and  said,  that  the  party  had  better  make  another  ap- 
plication if  the  suggested  difficulty  should  arise.  His  Honoar 
said,  that>  in  a  case  where  the  Examiner  of  the  Court  could  not 
attend,  the  Court  had  appointed  a  special  Examiner. 


INDEX 


TO  THE 


PRINCIPAL     MATTERS. 


ABSOLUTE  INTEREST. 
See  Legacy,  2. 
A  gift  of  the  yearly  interest,  divi- 
dends, prooeeds,  and  profits,  to  arise 
from  the  shares  of  the  testator  in  a 
pottery,  ship-building  yard,  shipping, 
trust-monies,  effects,  and  premises,  to 
his  wife  for  her  life,  for  the  main- 
tenanoe,  education,  and  support  of 
herself  and  his  children;  and,  sub- 
ject to  some  bequests  and  trusts  for 
the  advancement  of  the  children,  a 
bequest  of  the  residue  to  the  children 
equally :  and  the  testator  particularly 
recommended,  desired,  and  directed 
his  wife,  at  his  decease,  by  will  or 
otherwise,  to  divide  or  dispose  of  what 
money  or  property  she  might  have 
saved  from  the  yearly  income  thero- 
hibefore  given  to  her,  amongst  all  his 
children  in  equal  shares : — Hddy  that 
^e   attempted    disposition  of   the 
aavings  of  the  widow   was  in  the 
nature  of  a  precatory  gift;  but,  the 
^dow  having  taken   a    beneficial 
interest^  and  being  empowered  to 
8pend  the  whole,  there  was  no  cer- 
tainty of  the  subject  of  the  gift^  and 
lio  trust  created  of  the  savings  in 
favour  of  the  children;  and  that  the 


same,  therefore,  belonged  to  the  estate 
of  the  widow.     Cowman  v.  Harrison^ 

234 
ACCOUNTS. 

See  Appendix,  p.  iz. 

ACCUMULATION. 

After  several  devises  and  bequests 
of  real  estate,  farming  stock,  sums  of 
money,  and  life  annuities,   to  the 
seven  sons  and  daughters  of  the  tes- 
tator, nominatim,  the  testator  directed 
the  surplus  interest  of  the  residue  to 
be  accumulated  during  the  lives  of 
his  said  child^ren,  and  the  life  of  the 
longest  liver  of  them;  and,  after  the 
decease  of  the  survivor  of  them,  that 
his  residuary  estate  should  be  divided 
amongst  all  his    grandchildren,    if 
more  than  one,  equally;  and  i£  but 
one,  then  to  such  only  grandchild: — 
HMf  that,  inasmuch  as  the  direction 
for  accumulation  was  not  intended  to 
raise  the  portion  of  any  given  child 
of  any  of  the  first  takers,  but  was  a 
chance    limitation    to    whomsoever 
might  be  the  surviving  grandchild  at 
the  death  of  several  persons,  includ- 
ing uncles  and  aunts  of  the  grand- 
cluld,  with  whose  benefits,  under  the 
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ASSENT. 


will,  the  gift  to  the  grandchild  had 
no  direct  connection, — the  case  did 
not  &11  within  the  exception  con- 
tained in  the  second  section  of  the 
Thdlu98on  Act,  which  enables  pro- 
vision to  be  made  for  raising  portions 
for  any  child  or  children  of  any  per- 
son taking  an  interest  under  the  con- 
Teyance,  settlement,  or  devise ;  and 
that  the  direction  for  accumulation 
beyond  the  period  of  twenty-one 
years  after  the  death  of  the  testator 
was  therefore  null  and  void  Burt 
V.  Stwri,  415 

ACKNOWLEDGMENT. 
Se^  Debtor  and  Creditob,  12. 

ADDITIONAL  LEGACIES. 

See  Construction,  5, 

ADMINISTRATION. 
See  Appendix,  xxxiii. 

ADMINISTRATION  SUIT. 

Oases  in  which,  the  residuary  estate 
of  one  testator  having  devolved  upon 
another,  it  is  proper  to  join  the  ex- 
ecutors of  the  first  testator  in  a  suit 
to  administer  the  estate  of  the  second, 
and  to  take  the  accounts  of  both  es- 
tates in  one  suit     Youtng  v.  Hodffes, 

158 

ADMISSION. 
See  Debtor  and  Creditor,  10. 

AFFIDAVIT. 
See  Appendix,  pp.  L,  ii,  xxxv. 

AGREEMENT. 
See  Joint-Btook  Company,  3. 

AMENDMENT. 
See  Appendix,  p.  xxxv. 


ANNUITY. 

See  Devise,  2. 
Lunacy. 

1.  Interest  not  allowed  on  the 
arrears  of  an  annuity,  and  the  dis- 
cretion of  this  Court  on  the  question 
is  not  affected  by  the  Stat  3  4fe  4  WilL 
4,  a  42,  s.  2a     In  re  Faweffe  Trua, 

134 

2.  Thecaaeso{ffyde T.Price, and 
Croeeev.  Bedmgfield TeSerred  to  their 
special  circumstanoea.  ^' 

ANSWER 

See  Appendix,  p^  iiL 

APPEARANCE 
See  Appendix,  p.  xxxvL 

APPOINTMENT. 
See  Power,  1. 

APPORTIOl^tfENT. 

On  the  apportionment  of  duu^ 
between  real  and  personal  estate, 
the  respective  values  of  such  real 
and  personal  estate  are  to  be  taken 
as  they  are  when  the  apportionment 
is  made,  and  not  on  such  values  at 
any  anterior  time.  BMnson  v.  Oo- 
vemore  o/the  London  UoepUalj    29 

APPROVAL  OP   PURCHASES 
AND  TITLES. 

See  Appendix,  p.  xxxvL 

ARREARS. 
See  ANNumr,  1,  2. 

ARREST. 
See  Appendix,  p.  iL 

ASSENT. 
See  Executor,  2. 


CHARGR 


CHARGR 
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ASSldNER 
See  Husband  and  Wife,  1,  3. 

ASSIGNMENT. 

See  ExKCUTOBy  1,  3. 

Husband  and  Wife,  1,  3. 

BANKRUPTCY. 

See  Husband  and  Wife,  3,  5. 
Joint  Tenancy. 

BYE  LAWa 
See  CuflTOM,  3. 

CANAL  NAVIGATION 
SHARES. 

See  CuARiTT,  1. 

CHARGR 

See  Mabshallino. 
Merger. 

1.  The  lessee  for  years  of  tene- 
ments, part  of  a  manor  held  under 
a  lease  from  tenants  of  the  manor, 
who  were  trustees  of  a  charity,  by 
which  the  lessee  had  covenanted  to 
pay  the  fines  and  expenses  which 
should  be  incurred  from  time  to 
time  during  the  term,  in  filling  up 
the  number  of  trustees  when  re- 
duced to  fiye,  with  a  proviso  for  re» 
entry  by  the  lessors  in  case  the  fines 
nhoidd  not  be  paid  by  the  lessea 
The  lessee  devised  the  leasehold  es* 
tate  and  other  leasehold  property, 
and  shares,  stocks,  fund%  and  securi- 
ties, and  all  other  her  personal  es- 
tate, to  trustees  for  her  two  nieces, 
for  their  lives,  with  remainder  to 
their  respective  children^  and  re- 
mainders over.  The  number  of 
trustees  became  reduced  to  five 
shortly  before  the  death  of  the  les- 
see, and  became  again  reduced  to 
five  some  years  afterwarda  Litiga- 
tion   with  the  lord  of  the   manor 


commenced  in  the  life  of  the  lessee, 
and  was  continued  after  her  decease 
as  to  the  amount  of  the  fines:  the 
dispute  was  ultimately  compromised 
by  the  payment  of  a  sum  by  the  de- 
visee of  Uie  leasehold  estate,  in  re- 
spect of  each  renewal  and  of  certain 
costs: — Heldj  that  the  fine  payable 
in  respect  of  the  admission  of  the 
trustees,  which  became  necessary  in 
the  life  of  the  testatrix,  to  fill  up 
the  number,  and  the  costs  of  the 
litigation  in  respect  of  such  fine, 
were  payable  out  of  the  general  per" 
Bonal  estate  of  the  testatrix,  exclu- 
sive of  the  leaseholds;  and  that  the 
fine  which  became  payable  for  fill- 
ing up  the  number  of  trustees  when 
it  became  necessary  to  do  so,  after 
the  death  of  the  testatrix,  were  pay- 
able by  the  devisees  of  the  particu- 
lar leasehold  estate,  and  not  by  the 
general  personal  estate.  FUzwU- 
Uama  v.  KeUy,  266 

2.  An  estate  was  devised  to  the 
eldest  son  of  the  testator,  in  fee, 
charged  with  four  portions  of  5000^ 
each  for  younger  children.  The 
eldest  son,  on  his  marriage,  settled 
the  estate  to  the  use  of  his  intended 
wife  after  his  decease,  for  her  life,  ii 
she  should  survive  him,  with  re- 
mainder to  himself  in  fee,  and  cove- 
nanted within  six  months  to  pay  off 
the  four  sums  of  5000/L  and  release 
the  estate  therefrom.  He  paid  off 
one  sum  of  5000/.,  and  died  intes- 
tate.— HeU  that  the  husband  was 
not  a  purchaser  under  the  settlement, 
and  tiiat  the  covenant  in  the  settle- 
ment could  not  be  taken  to  have 
been  for  indemnity  only;  but  that, 
so  far  as  the  wife  and  younger  child- 
ren were  concerned,  the  husband 
had  adopted  the  portions  as  his  own 
debt,  and  that  he  had  also  made 
them  his  debt  as  between  his  real 
and  personal  representatives.  Bar- 
ham  V.  The  Earl  o/Clarendan,    126 

3.  When  a  man  covenants  u|k)u 
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CHARITY. 


hifl  marriage  to  lay  out  money  in 
the  purchase  of  land,  and  to  settle 
the  land  when  purchased  in  fiivour 
of  his  wife  and  children,  with  re- 
mainder to  himself  in  fee,  the  money 
is  converted  into  land,  not  only  in 
&your  of  the  wife  and  children,  but 
in  favour  of  the  heir  also;  and  the 
heir  may  enforce  the  covenant  where 
any  of  the  uses  of  the  settlement 
subsist  at  the  death  of  the  cove- 
nantor. 76. 

CHAEITY. 

See  Appendix,  pp.  iiL,  v.,  xxxviL 
Apportionment,  1. 
Trustee  &  Cestui  que  Trust,  1. 

1.  A  bequest  of  shares  in  a  Canal 
Navigation  Company  for  charitable 
uses,  held  to  be  good ;  but  a  bequest 
of  securities  upon  the  tolls,  rates, 
and  duties,  and  upon  the  general 
estate  of  the  Company,  created  by 
assignment  thereof  by  way  of  mort- 
gage, as  being  a  charge  upon  land, — 
hdd  to  be  void,  under  the  statute 
9  Geo.  2,  a  36.  InreMaria  Lang- 
ham,  446 

2.  Sums  invested  by  the  testatrix 
in  stock,  and  other  sums  placed  by 
her  in  the  savings  bank,  were  the 
produce  of  monies  which  had  been 
partly  collected  and  partly  appro- 
priated by  the  testatrix  for  the  pur- 
pose of  building  and  endowing  a 
church  in  a  certain  parish.  The 
stock  had  been  invested  in  the 
names  of  the  testatrix  and  of  ano- 
ther person.  At  the  time  of  the 
decease  of  the  testatrix  no  deed 
appointing  or  declaring  the  trusts  of 
the  money  had  been  executed,  and 
no  site  for  the  intended  church  had 
been  obtained : —iTeZd',  that  the 
money  and  stock  were,  at  the  death 
of  the  testatrix,  part  of  her  personal 
estate ;  and  that  the  liability  either  of 
the  money  or  the  stock  to  any  charitr 
able  use  was  excluded  by  the  stat  9 


Geo.  2,  c.  36.     Oirdledone  v.  Creed, 

480 

3.  Exception  to  stat  9  Gea  2,  c. 
36,  in  the  case  of  a  bequest  of  moDies 
to  the  extent  of  oOOL  for  building 
or  endowing  a  church.  76. 

4.  Declai*ation  of  the  tnuts  of 
the  meetinghouses  for  reli^ous wor- 
ship by  the  people  caUed  Method- 
ists, and  of  the  power  of  appointing 
preachers  in  such  houses  under  the 
trusts  thereof,  in  conformity  with 
the  rules  and  regulations  of  the  to- 
cieiy.     Au.-Gen.  v.  Clapham,      540 

5.  Where  it  appeared  that  the 
paramount  object  of  a  charitable 
foundation  for  the  purposes  of  re- 
ligious worship  in  a  particular  lo- 
ccJiiy  was,  that  it  should  form  a 
branch  of  a  certain  aasodation;  and 
that  association,  subsequently,  in 
the  course  of  its  legitimate  develop- 
ment»  became  subjected  to  an  espe- 
cial form  of  government  and  diflci- 
pline;  and  deeds  had  been  execated 
by  the  trustees  o£  the  charity  estate, 
soon  after  the  time  of  the  endow- 
ment, declaring  trusts  of  the  pro- 
perty, which  were  defective  in  tiieir 
provisions,  and  also  gave  or  reserved 
powers  to  the  local  trustees  incon- 
sistent with  the  general  government 
and  discipline  of  the  associated  body, 
the  Court,  in  a  suit  brought  a  oen^ 
tury  after  the  date  of  the  dechua- 
tion  of  trusty  rectified  the  deed,  so 
that  the  estate  might  be  held  and 
administered  in  conformity  with  the 
paramount  intention  that  the  local 
foundation  should  remain  connected 
with  and  form  a  part  of  the  general 
body.  /& 

6.  Incompetency  of  parties  to 
make,  for  the  first  time,  an  effec- 
tual declaration  of  charitable  trusty 
many  years  after  the  foundation  of 
the  charity.     S,  C,  ^^^ 

CHURCH. 
See  Chabitt,  3. 
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CLAIM. 

See  Appendix,  p.  xl. 

CLERICAL  ERROR. 
See  Appendix,  p.  vi. 

COMPENSATION. 
See  Lessor  and  Lessee. 

CONDUCT  OF  CAUSE. 
See  Appendix,  p.  xlL 

CONSIDERATION. 

L  The  release  and  assignment  by 
a  married  woman  of  her  life  interest 
in  her  separate  estate,  although  fet- 
tered by  a  restriction  against  antici- 
pation, was  held  to  form  a  consider- 
ation for  a  settlement  by  another 
person;  for,  though  the  married 
woman  could  not  pass  her  future 
interest,  she  might  and  did  thereby 
release  her  past  income:  and  the 
question  of  consideration  moreover 
depended,  not  upon  the  point  whe- 
ther her  assignment  passed  her  in- 
terest, but  upon  the  question  whether 
her  concurrence  enabled  the  settle- 
ment to  be  made.  Hcvrmcm  v. 
Btcharde,  81 

2.  Parties  to  a  series  of  deeds 
considered  as  stipulating  according 
to  the  rights  which  they  had.  S, 
a,  ^  88 

3.  Consideration  for  a  settlement 
being  found  to  exist,  it  was  held  to 
extend  to  the  whole  and  not  to  a 
part  only  of  the  property  which  was 
the  subject  of  it.  lb, 

4.  A  deed,  though  made  for  valu- 
able consideration,  may  be  affected 
by  mala  fides— 5.  C,  89 

5.  The  statement  in  a  deed  of 
settlement,  executed  afber  marriage, 
was,  that  it  was  made  in  consider- 
ation of  5«.,  and  divers  other  good 


and  valuable  considerations : — ffdd, 
that  this  statement  did  not,  as 
against  strangers  to  the  settlement, 
amount  to  evidence  that  it  was  not 
voluntary;  and  a  defendant  claim- 
ing against  it  as  a  purchaser  for 
valuable  consideration,  and  insisting 
at  the  bar  that  the  settlement  was 
fraudulent  and  void  under  the  stat. 
27  Eliz.  c  4,  the  Court  directed  an 
inquiry  whether  the  settlement  was 
founded  on  any  and  what  valuable 
consideration.       KeUon  v.   Kdson, 

385 

CONSOLIDATION  OP  SUITS. 
See  Appendix,  p.  xll 

CONSTRtrCTION. 
See  Devise. 

1.  Fallacy  of  applying  to  a  case  of 
intestacy  words  which  the  testator 
has  applied  to  the  case  of  testacy. 
Robinson  v.  Governors  of  the  London 
Hospital,  28 

2.  An  agreement  by  a  creditor 
not  to  take  proceedings  against  the 
debtor  during  his  life,  nor  against 
the  debtoi^s  estate  during  the  life  of 
his  wife,  if  she  should  survive  him, 
construed  (as  to  the  latter  clause)  to 
mean  that  any  beneficial  interest 
which  the  wife  might  take  in  the 
property  of  the  husband  should  not 
be  disturbed  during  her  life,  and  not 
to  be  an  agreement  that  the  creditor 
should  be  debarred  from  suing  the 
personal  representative  of  the  hus- 
band; and  therefore  the  creditor 
obtained  a  decree  for  an  account 
against  the  wife  as  the  pei*sonal  re- 
presentative of  the  husband,  with  a 
declaration  that  the  interest  of  the 
wife  was  not  to  be  disturbed  during 
her  life.     Rarman  v.  Richards,     81 

3.  Construction  of  a  will  as  sup- 
posing the  testator  to  contemplate 
the  period  of  his  death  with  refer- 
ence to  the  objects  who  are  to  take 
under  his  will,  and  to  look  beyond 


710       CONSTRUCTION. 


CONVERSION. 


that  period  with  referenoe  to  the 
event  on  which  his  diflpontions  «re 
totakeeffeot    Inr^RyisSem&mmU, 

112 
4.  By  A  will  propertj  was  given 
to  truateesy  to  apply  the  renta,  inter- 
eat^   and  prooeeda  for  the  mainte- 
nance of  the  testator^a  son  Sdwatrd 
for  his  life,  and  not  to  be  paid  to  any 
person  under  an  assignment  by  or 
ezeoution  against  the  son ;  and  after 
the  decease  of  the  son,  for  the  two 
dau|^ters  of  the  testator  absolutely. 
By  a  codicil,  it  was  declared,  that, 
in  case  of  assignment  by  Edward, 
the  trustees  should  stand  possessed 
of  the  property  upon  trust  for  the 
daughters  of  the  testator,  in  the  same 
manner  and  form  as  declared  by  his 
will  in  the  event  of  the  death  of 
Edward.     By  another  codicil,  the 
testator  gave  600L  stock  to  Edward, 
in  addition  to  what  he  had  left  him 
by  his  will,  subject  to  the  same  con- 
trolling powers  and  restrictions  as 
were  appointed  by  the  will;  and  he 
gave  a  like  sum  to  his  son  WilUam, 
subject  to  the  like  control,  '*  and  to 
the  survivor  of  them,  and  in  the 
event  of  both  their  deaths  **  for  the 
benefit  of  the  said  daughters : — ffdd, 
that  the  true  construction  of  the 
second  codicil  was,  that,  in  the  event 
of  the  death  of  either  of  the  legatees, 
both  the  legacies  of  stock  should  go 
to  the  survivor,  and  not  that  on  the 
death  of  either  his  legacy  should  go 
to  the  survivor,  which  would  cut 
down  an  absolute  gift  into  a  life  in- 
terest    Thaty  although  in  one  codicil 
the  words  ^'  in  the  event  of  the  death 
ofEdwardT  meant  upon  the  death  of 
Edward,  it  did  not  follow  that  the 
words  in   another  codicil   ''in  the 
event  of  both  their  deaths  **  meant 
upon  both  their  deaths;    for    one 
expression  was  applied  to  a  life  in- 
terest and  the  other  to  a  capital  sum : 
That  the  period  of  survivorship  must 
be  referred  to  the  period  of  distribu- 


tion, namely  the  death  of  the  teBtator : 
That,  therefore,  ^fibcwM^,  having  sur- 
vived the  testator,  took  thele^c^of 
stock  absolutely.  In  the  Matter  of 
Mores'  Trtui,  171 

5.  The  rule,  that  added  legacies 
are  subject  to  the  same  oonditioDsas 
the  l^;acies  to  which  they  are  added, 
is  not  applicable  to  the  case,  inasmuch 
as  the  application  of  the  role  would 
alter  the  terms  of  the  additional 
giftL  And  whether  the  rule  applies 
to  any  cases  except  where  the  original 
l^iacy  is  absolute  or  defeasible  in  the 
party  to  whom  the  additioDal  legacy 
is  given — qucere,  ^h. 

CONTEMPT. 
See  Appendix,  p.  xlL 

CONTRACT. 
See  Tenant  fob  Life  and  Reiulv 

DEBMAN,  1.' 

Vendor  and  Pubohaseb,  3. 

CONTRIBUTION. 
See  DEsroB  and  CsEDrroB,  18. 

CONVERSION. 
1.  Devise  and  bequest  of  fieehoH 
copyhold,  and  leasehold  estate,  upon 
trust  for  sale,  with  a  direction  that 
the  proceeds^  after  payment  of  all 
costs,  charges,  and  expenses  attend- 
ing the  same,  shall  be  considered,  to 
all  intents  and  purposes,  as  part  d 
the  testator's  personal  estate ;  and  a 
gift  of  the  residue  of  his  money, 
London  Assurance  stock,  secuntiee 
for  money,  Ac.  to  the  London  Hoa- 
pital,  for  the  purposes  of  the  charity: 
—MMy  that  the  real  and  pewonal 
estate  were  thrown  into  one  mass ; 
and  that  the  charge  of  debts^  le^ 
cies,  and  costs  were  to  be  apporti(ffled 
between  the  real  and  personal  estate 
prorata.  EobineonY.  TkeGoveni^ 
of  the  London  HoepUal, 
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2.  A  direotion  that  the  prooeecbi 
of  the  real  and  leasehold  estate 
should  be  considered  as  part  of  the 
personal  estate,  does  not  take  away 
the  right  of  the  heir ;  nor  does  the 
addition  to  that  direction,  that  the 
real  estate  shall  be  taken  to  be  per- 
sonal estate  ''  to  all  intents  and  pur- 
poses," take  away  that  right      lb, 

3.  After  the  testator,  who  was 
a  shopkeeper,  had  made  a  will,  be- 
qneathing  his  leasehold  house  and 
diop  and  the  stock  in  trade  therein 
to  his  wife  Qmbjeot  to  certain  trusts, 
which  fiuled),  aiid  giving  his  residu- 
ary estate  in  another  manner,  he 
became  insane.     No  commission  of 
lunacy  was  taken  out,  but  his  wife, 
not    being  disposed    or    competent 
to  carry  on  the  trade,  joined  with 
the  persons  whom  he  had  named 
executors,    and   also  with   the  re- 
siduary, l^atees,  in  an  agreement 
for  the  sale  of  the  leasehold  premises 
and  stock  in  trade  therein  for  a  gross 
snm,  to    be    paid    by  instalments. 
After  this  agreement  was  made,  and 
possession  of  the  property  delivered 
to  the  purchaser,  the  testator  died. 
The  Court,  in  an  administration  suity 
approved  of  the  agreement  as-bene^ 
ficial  to  the  estate,  and  directed  it  to 
be  carried  into  effect: — Held,  that, 
notwithstanding  the  agreement  for 
sale,  and  the  transfer  o(  the  possess- 
ion  of  the  property  specifically  be- 
queathed, none  of  the  parties  having 
any  lawfiil  authority  to  effect  such  a 
sale,  both  the  leasehold  estate  and 
the  stock  in  trade  must  be  taken  as 
unconverted  at  the  death  of  the  tes- 
tator, and  passed  to  the  specific  le- 
gatee. '  Taylor  v.  TayloTy  475 


COPYHOLD. 

See  MAKSHATjiTNg 

1.  The  separate  examination  of  a 
married  woman  held  to  be  well  taken 


for  the  purpose  of  aliening  her  copy- 
hold estate  by  a  deputy  stewwl, 
who  was  a  minor.  EddHeaUm  v. 
CiMins,  99 

2.  The  steward  of  a  manor,  al- 
though a  minor,  may  execute  the 
office,  if  he  have  sufficient  discretion. 

3.  The  duty  of  taking  the  examin- 
ation of  a  married  wotnan  on  the 
conveyance  of  her  estate,  is  not  a 
judicial  duty — Semble.  lb. 


CORPORATION. 

See  Appendix,  p.  v. 

Specific  Pebformahoe,  8. 

1.  Where  the  charter  of  a  Corpo- 
ration has  been  granted  with  certain 
terms  or  provisions,  and  the  charter 
is  subsisting  and  unimpeached,  not- 
withstanding it  might  be  open  to 
the  Attorney-General  or  the  Crown 
to  take  proceedings  for  setting  it 
aside,  the  Court  will  still  deal  with 
the  Corporation  as  having  all  the 
rights  and  powers  of  an  existing 
body.  Robinson  v.  Govefmora  of  the 
London  Hospital,  24 

2.  Construction  of  the  charter  of 
the  London  Hospital,  distinguishing 
the  powers  of  donors  to  give  and  the 
powers  of  the  Hospital  to  take.     lb. 


COSTS. 

See  Appendix,  pp.  iiL,  x.,  xi.,  xliiL, 
xliv. 

A  vendor,  after  the  contract,  and 
before  the  conveyance  to  the  pur- 
chaser, died,  without  having  devised 
the  l^gal  estate  in  the  premises  in 
trust  to  complete  the  purchase;  and 
a  suit  for  a  specific  performance  of 
the  contract  against  the  trustees  and 
the  infant  devisees  of  interests  in 
his  estate  having  become  necessaiy. 


712 


CUSTOM. 


DEBTOR  AND  CREDITOR 


the  Court  made  the  decree  without 
cofits,  there  having  been  no  default 
on  either  sida     Hinder  v.  Streeteny 

18 

COVENANT. 

See  Charge,  2,  3. 

Joint-Stock  Company,  1. 
Vendor  and  Purchaser,  1,  2. 


CROSS  BILL. 
See  Appendix,  p.  zIt. 

CUSTOM. 

1.  A  decree  by  some  against  the 
others  of  the  deputy  day  oyster 
meters,  having  the  exclusive  right 
of  shovelling,  unloading,  and  deliver- 
ing oysters  within  the  port  of  Zon- 
don,  for  an  account  and  equal  appor- 
tionment amongst  the  meters  of  the 
scorage  dues  received  by  them, — 
such  decree  being  founded  on  the 
immemorial  existence  of  the  body  of 
meters,  which  was  held  to  be  proved, 
notwithstanding  the  meters  were 
originally  labourers,  and  that  they 
habitually  described  themselves  as 
servants  of  the  Corporation  of  Lon- 
don,    Thompson  v.  Daniel,       296 

2.  Proof  that  there  had  been  an 
equal  division  of  the  scorage  dues 
received  by  the  deputy  day  oyster 
meters  for  the  last  sixty  years, — a 
former  decree  in  a  suit  in  which  the 
common  right  of  the  meters  was  in 
question, — and  earlier  evidence  that 
the  meters  were  employed  by  turns, 
hdd  to  be  sufficient  to  shew  that 
they  were  entitled  to  an  equal  divi- 
sion among  themselves  of  the  scorage 
dues  which  they  receiTed.  lb. 

3.  It  being  proved,  that»  for  at 
least  sixty  years  past,  the  afiairs  of 
the  deputy  day  oyster  meters  had 
been  regulated  by  themselves,  and 
there  being  no  evidence  of  any  in- 


terference with  the  body  either  by 
the  yeomen  of  the  wateislde  or  the 
Corporation,  it  was  Ae^that  the  de-~ 
puiy  day  oyster  meters  had  the 
right  of  making  bye-laws  and  regu- 
lations binding  on  their  body,  as  to 
the  manner  in  which  their  duties 
should  be  performed.  IL 

4.  Hdd,  also,  that  however  it 
might  be  competent  to  the  Corpora- 
tion of  London,  in  such  corpoiste 
character,  or  as  representing  the 
yeomen  of  the  waterside,  to  alter 
the  rights  and  duties  of  the  office  of 
the  deputy  day  oystermeters;  yet  it 
was  not  competent  to  the  Gorp(»a- 
tion,  in  exercising  the  mere  power 
of  appointing  meters,  to  appoint  one 
who  should  hold  lids  office  upon 
terms  inconsistent  with  those  which 
were  prescribed  by  the  regulations 
of  the  body  of  meters.  Ih. 

6.  That  the  Court  would  not 
charge  the  Defendants  with  de&uh 
in  declining  to  receive  an  additional 
payment  per  peck  for  the  services  of 
the  holdnnen,  which  many  buyers 
would  voluntarily  pay,  but  to  which 
the  meters  were  not  lawfully  enti- 
tled; and  would,  on  the  other  hand, 
allow  the  Defendants  such  reason- 
able payments  as  they  had  made  for 
the  labour  of  the  holdsmen,  by  whom 
the  duiy  of  shovelling,  unloading, 
and  delivering  the  oysters  was  per- 
formed. Ih, 

DEBTOR  AND  CREDITOR 

See  Principal  and  Agent. 
Principal  and  Surety. 

1.  A  debtor  executed  a  deed,  ex- 
pressed to  be  for  the  better  manage- 
ment of  his  affairs  and  for  the  liquid- 
ation of  his  debts  and  engagements, 
and  he  thereby  conveyed  and  as- 
signed his  real  and  personal  estate 
and  effects  to  one  of  his  creditors, 
leaving  it  to  the  discretion  of  the 
creditor  in  what  order  and  in  favour 
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of  what  creditors  the  proceeds  should 
be  applied,  and  giving  him  powen 
of  management  and  sede,  and  to  ne- 
gotiate and  enter  into  anangements 
and  apply  the  proceeds  of  the  estate 
and  property  in  oanying  them  into 
effect,  such  powers  to  terminate  with 
hia  life  or  upon  his  resignation ;  and 
the  debtor  then  went  abroad,  that 
the  arrangement  of  his  affiurs  might 
be  facilitated  by  his  absence.  The 
Court,  upon  such  circumstances, 
hddf  that  the  deed  was  not  framed 
to  secure  any  debt  due  to  the  cre- 
ditor to  whom  the  conveyance  and 
assignment  was  made ;  and  that  the 
deed  (independently  of  the  grantee 
being  a  creditor,  and  of  any  commu- 
nication with  odier  creditors,)  was  a 
mere  deed  of  management;  that  it 
was  competent  to  ^e  debtor  to  re- 
voke it ;  and  that  it  was  fraudulent 
and  void  against  other  creditora 
Smiih  V.  Bursty  30 

2.  A  creditor  cannot  vest  Ids  pro- 
perty in  one  of  his  creditors  for  the 
purpose  of  protecting  himself  against 
his  other  creditors.  A  deed  ex- 
ecuted for  such  a  purpose  is  fraudu- 
lent and  void  against  the  latter,  and 
the  creditor  taking  sudi  a  convey- 
ance is  a  party  to  the  fraud,  and 
cannot  be  in  a  better  position  than 
the  debtor.  lb. 

3.  In  the  case  of  a  deed  vesting 
property  in  trustees  upon  trust  for 
the  benefit  of  particular  persons,  the 
deed  cannot  loe  revoked,  altered,  or 
modified  by  the  party  who  has  cre- 
ated the  trust;  but,  in  cases  of 
deeds  purporting  to  be  executed  for 
the  benefit  of  creditors,  the  question, 
whether  the  trusts  can  be  revoked, 
altered,  or  modified,  depends  on  the 
circumstances  of  the  case ;  and  there- 
fore, when  it  appeared  that  commu- 
nications had  tflJcen  place  with  cre- 
ditors of  the  grantor  not  parties  to 
the  deed,  the  Court,  in  treating  the 
deed  as  against  the  parties  to  it  as 


fraudulent)  directed  iiiquiries  as  to 
the  interests  of  the  (^editors  not 
parties.  lb. 

4.  A  deed  which  a  debtor  has 
power  to  revoke,  and  which  he  at- 
tempts to  use  as  a  shield  against  his 
creditors,  cannot  be  otherwise  than 
fraudulent  and  void  against  them. 

lb. 

6.  The  Court  only  interferes  in 
aid  of  the  legal  right  when  the 
party  has  proceeded  at  law  to  the 
extent  necessary  to  give  him  a  com- 
plete title;  and  ther^re,  where  the 
PlaintifiT  had  obtained  juc^gment,  but 
had  not  sued  out  an  elegit,  it  was 
hdd,  that  he  was  not  entitled  to  the 
aid  of  the  Court  as  against  the  free- 
hold estate  of  the  debtor;  that  he 
did  not  under  the  statute  1  <&  2  Vict, 
c.  110,  &  13,  become  entitled  to 
such  aid  until  the  expiration  of  one 
year  frt>m  the  time  of  entering  up 
his  judgment;  and  that  this,  being 
an  objection  that  the  Plaintiff's  title 
was  incomplete,  was  therefore  not 
removed  by  a  resort  to  the  jurisdic- 
tion of  the  Court  to  relieve  against 
firaud  in  respect  to  the  freehold 
estate.  lb. 

6.  The  Court  will  interpose  to  re- 
move legal  impediments  out  of  the 
way  of  judgment  creditors,  or  for  the 
preservation  of  the  property  pending 
disputes  at  law  as  to  the  rights  of 
juc^ment  creditors;  but  the  Court 
does  not  supply  or  extend  legal 
rights.  lb. 

7.  A  debtor  conveyed  his  life  in- 
terest in  certain  property  in  trust  for 
creditors,  parties  to  the  deed;  and 
the  creditors,  in  consideration  there- 
of, granted  to  the  debtor  license  to 
reside  and  attend  to  his  affairs  in  any 
place  he  might  think  proper,  without 
suit  or  molestation,  in  his  person  or 
his  goods,  chattels,  and  effects,  by  any 
such  creditors ;  and  that,  in  case  of 
any  suit  or  molestation  by  any  of 
such  creditors,  contrary  to  the  true 
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mteot  and  mwining  of  laoh  Ikimoe^ 
the  debtor  should  be  whoil j  releaaed 
and  acquitted  of  the  debt,  and  the 
deed  might  be  pleaded  in  bar: — 
ffMf  that  this  amounted  oaalj  to  a 
lieenae  by  the  creditor  to  the  debtor 
to  tive  unmolested,  and  did  not  ope- 
rate as  a  release  of  the  debt  or  a  dia- 
chai^  of  the  debtor's  estate;  and 
that  neither  a  suit  byereditoraagainst 
fh»  trustees  and  the  debtor  to  enforce 
the  trusts  of  the  deed, — nor  an  ad- 
ministration suit  by  the  creditor 
against  the  estate  of  the  debtor  after 
his  decease^  for  payment  of  so  much 
of  the  debt  as  the  trust  property  was 
insufficient  to  pay,  was  barrod  by  the 
trust  deed  or  amounted  to  an  acquit- 
tance of  the  debt  CtBrienv.Otbome^ 

92 

8.  HM^  also,  that  the  existence  of 
the  trust  deed,  and  the  corenants  and 
license  therein  contained,  prevented 
the  operation  of  the  Statute  of  Limi- 
tations during  the  life  of  the  debtor 
in  respect  of  the  debts,  for  the  pay- 
ment of  vhich  the  trust  was  crei^ked. 

lb. 

9.  A  creditor,  at  the  dote  of  a  deed 
fA  inspectorship  and  trust,  made  by 
a  debtor  for  the  benefit  of  his  credi- 
tors, had  a  claim  against  the  ddbtor 
for  an  ascertained  sum  of  1974IL,  and 
an  unascertained  sum  on  aooount  of 
acceptances  which  he  had  given  to 
jjie  debtor  on  goods  diipped  by  the 
debtor  through  the  oreditor  as  his 
fiictor,  on  a  del  credere  commission, 
and  which  had  not  then  been  sold,  of 
which  acceptances  500<ML  had  then 
become  due;  and  the  creditor,  in  this 
state  (^  things,  executed  the  deed 
generaUy,  witibont  i9>ecifying  on  the 
deed  the  amount  of  lus  debt  or  claim. 
Vpon  the  ultimate  account  after  the 
goods  were  sold,  it  appeared  that  a 
balance  of  53482.  was  due  to  the  cre- 
ditor fi:t>m  the  debtor  I'—Hdd,  that 
the  creditor  was  entitled  to  a  dividend 
firom  the  debtoi^s  estate  for  4he  sum 


of  5348J^,  and  not  merely  for  the  sun 
ofl974/L    OrakamY.Ackro^    192 

10.  A  debt  ia  not  to  be  kept  sliTe 
against  one  par^  by  the  adra wmm  of 
another,  except  in  cases  of  contiTwiiiig 
joint  contracts    I'crdkam  v.  WalUB, 

11.  Tkeexiateiuseornon-eKifteiioe 
of  the  demand  depends  upon  the  act 
of  the  person,  and  not  upon  the  re- 
lative lial»]ity  of  the  property.    Ih. 

12.  The  testator  devised  certain 
ostatoB  to  trustees  for  the  payment  of 
his  debts,  and  af^pclnted  the  same 
trustees  his  ezecutora^  and  devised 
other  estates  in  various  portioofl^  some 
to  the  same  trustees  for  the  s^iaxate 
use  of  married  women  for  life  with 
remainders  over,  others  to  deTtaees 
in  foe^  and  others  to  devisees  for  life 
with  remainders  over  in  tail,  and  of 
some  of  which  estates  the  teatator 
created  terms  for  raising  specific  soma 
of  money,  and  others  he  chaiig^  with 
legacies  and  <^^nuitifw.  The  testator 
died  in  January,  1843.  On  a  hiD 
filed  in  August,  1849,  by  the  payee 
of  a  promissory  note  nuule  by  the 
testator  (on  which  it  was  proved  that 

interest  had  been  paid  by  the  exeeo^ 
tors  up  to  1847),  for  payment  of  the 

note  out  of  the  real  as  well  as  ^« 
personal  estate,  i^painst  the  exeoutora 

and  trustees,  some  of  whom  w^a  in- 
solvent^ against  the  vesiduaxykgaie^ 
who  had  received  paymenta  on  a^ 
count  of  their  residuary  disrea,  and 
against  the  parties  beneficially  inter 
ested  in  the  real  estate,  of  whom 
some  set  up  the  Statute  of  Limitar 
tions  in  bar  of  the  demand,  some 
omitted  to  do  so^  and  others  wera  evt 

of  the  jurisdiction.  Fofdkm  I 
fFflOt,  217 

HM,  that  payment  of  intewat » 
an  abknowledi^nant  of  a  debt;  andt 
i^xm  a  general  acknowledgmant  or  a 

deU  where  nothing  is  said  to  prawnt 

it,  a  general  promise  to  pay  »  *^  ** 
implied :  andsochanacknowle^gnient 
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made  by  a  party  filling  the  two  char 
racters  of  beneficial  devisee  and  ex- 
ecator,  will  be  attributed  to  both 
characters  and  not  to  one  only,  ibr 
the  moral  oUigation  does  not  attach 
more  to  one  character  than  to  the 
other.  But  it  is  otherwise  where 
the  characters  held  by  the  party  are 
entirely  distinct,  as  where  he  is  per- 
sonally liable  as  debtor,  and  is  answer- 
able also  in  the  charactw  oi  executor 
or  trustee  of  another;  for  he  then 
represents  two  persons,  and  the  ques- 
tion in  such  a  case  is  by  whom  the 
promise  is  made,  and  not  what  is  its 
extent  or  efiect.  Ih, 

13.  That  the  payment  of  interest 
of  a  debt  of  the  testator  by  his  ex- 
ecutors, they  being  also  trustees  of  his 
real  estate  not  subjected  by  the  will 
to  debts,  did  not  necessarily  keep  the 
debt  alive  as  against  such  leal  estate ; 
for,  althou^  the  executors  and  trus- 
tees were  the  same  persons,  they 
filled  different  characters ;  and  where 
the  payment  was  made  by  them  in 
the  character  of  executors  only,  the 
real  estate  was  not  affected  by  it    lb. 

14.  That  the  creditor  was  entitled 
to  a  decree  as  against  the  parties  be- 
neficially interested  in  the  real  estate 
who  had  omitted  to  claim  the  benefit 
of  the  Statute  of  limitations.        lb. 

15.  That  the  heir  or  devisees  of 
the  real  estate  of  a  testator  might 
themselves  take  proceedings  for  secur* 
ing  the  due  application  of  the  per^ 
sonal  estate  in  the  payment  of  the 
debts,  and  in  exoneration  of  the  real 
estate ;  and  that  they  cannot,  there- 
fore, after  a  lapse  of  time,  success- 
fully resist  the  daim  of  a  creditor,  as 
against  the  real  estate,  on  the  ground 
of  his  laches  in  not  suing  earlier  for 
the  recovery  of  the  debt.  lb. 

16.  That  the  demand  of  a  simple 
contract  creditor  as  against  the  leal 
estate  of  a  testator,  which  would  other- 
wise be  barred  by  the  Statute  of  li- 
mitations, was  not  kept  alive  so  as  to 


preclude  the  operation  of  the  statute, 
by  the  efiect  of  any  right,  which 
mi^t  exist  or  might  have  existed 
among  the  parties,  to  have  the  assets 
of  the  testator  marshalled.  lb. 

17.  That  payments  by  executors 
to  residuary  l^;atees,  whilst  the  debts 
of  the  testator  remained  unpaid,  was 
a  breach  of  trust ;  and  that,  the  debts 
having  been  kept  alive  against  the 
executors,  the  statute  was  no  bar  to 
the  daim  of  the  creditor,  as  against 
the  residuary  l^;atee8,  to  the  extent 
of  their  interest  in  the  residue,  and 
they  must  therefore  reftmd  the  monies 
they  had  received  on  account  of  the 
estate.  lb. 

18.  That  parties  who  being  joint 
and  several  debtors  had  not  availed 
themselves  of  the  statute,  and  have 
been  hdd  liable  to  debts  which  the 
statute  would  have  barred,  cannot 
insist  upon  contribution  from  other 
joint  and  several  debtors,  who  have 
protected  themselves  by  setting  up 
the  statute  from  their  liability  in  re- 
spect of  the  same  debts — semble.  But 
whatever  the  right  to  such  contribu- 
tion may  be^  it  does  not  entitle  the 
creditor  to  insist  upon  its  appUca- 
tion  as  against  the  debtors,  who  have 
so  protected  themselves.    S.  (7.,  231 

DECLARATORY  DECREE. 
S^  Appbndix,  pp.  xii,  xiiL,  xiv. 

DECREE. 
See  Appendix,  pp.  xvi,  xxviL,  xlv. 

DEED  OP  SETTLEMENT. 
See  Joint-Stock  Company,  1. 

DEEDS. 
See  Vbndob  and  Pubchaseb,  2. 
1.  The  question  whether  several 
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DESCRIPTION. 


DEVISE. 


deeds  are  part  of  the  same  transao- 
tiouy  or  are  separate  and  distinot 
transactioiis,  depends  on  the  sur- 
rounding circunistancesy  and  not 
simplj  upon  the  &ict  whether  the 
deeds  are,  or  are  not,  hj  express  refer- 
ence grafted  into  or  connected  with 
each  other.  JIarman  v.  Jiichards,  81 
2.  Evidence  of  surrounding  cir- 
cumstances on  which  the  Court  hdd 
a  settlement^  that  standing  alone 
would  have  been  fraudulent  against 
creditors,  to  be  connected  witib  and 
part  of  the  same  transaction  with 
several  purchase-deeds  of  even  date, 
to  which  some  onlj  of  the  same  per- 
sons were  parties.  lb. 

DEPOSITIONS. 
See  Appendix,  p.  xlv. 

DESCENT. 
See  Male  Ldtb,  4. 

DESCRIPTION. 

1.  A  gift  by  the  testator  to  his 
first  cousin  VincerU  B.^  the  eon  of  hie 

lateundeFeterB.  The  testator  had 
no  cousin  named  Vincent  B.  who 
was  the  son  of  his  late  unde  Peter; 
but  he  had  a  first  cousin  named 
Charge  Vincent  B,,  who  frequently 
visited  and  dined  with  him,  whom 
he  commonly  called  '*  Vincenl^^  and 
who  was  the  son  of  a  deceased  uncle 
named  Joseph  The  son  of  Feier 
was  named  Frederick,  and  was  not 
in  the  habit  of  visiting  the  testator. 
The  Court  admitted  evidence  of 
these  extrinsic  circumstances,  and 
held,  that  the  testator  was  mistaken 
in  the  description  rather  than  in  the 
name  of  the  legatee ;  and  that  George 
Vincent  B.,  the  son  of  Joseph,  was 
entitled  to  the  l^acy.  Bemasconi 
v.  Atkinson,  345 

2.  HM,  also,  that  the  evidence  of 
the  solicitor  who  prepared  the  will. 


that  the  testator  had  by  his  instruc- 
tions expressly  indicated  that  George 
Vincent  B,  was  the  person  for  whom 
the  legacy  was  intended,  and  that  he 
(the  solicitor)  had  inserted  the  de- 
scription without  the  direction  of 
the  testator,  and  in  a  mistaken  belief 
of  the  parentage  of  the  legatee,  was 
not  admissible.  Ih. 

3.  Where  a  l^;atee  is  pointed  out 
by  name  and  description,  and  there 
is  no  person  to  whom  the  name  and 
description  both  apply,  but  the  name 
only  applies  to  one  and  the  descrip- 
tion only  applies  to  another,  the 
Court  will  endeavour,  from  such  of 
the  extrinsic  drcumstancea  as  are 
admissible,  to  ascertain  the  person 
meant  by  the  testator,  and  will  not 
hold  the  bequest  void  for  uncertainty, 
except  in  cases  where  it  is  impossible 
to  discover  any  preponderance  in 
£Kvour  of  one  of  tiie  persona  rather 
than  of  the  other.  lb. 

4.  A,,  who,  under  a  deed  made  by 
his  father,  was  entitled,  upon  his 
Other's  death,  to  a  moiety  of  his  per- 
sonal estate,  assigned  to  trustees  in 
these  words — "  sJl  the  property  of 
which  he  now  is  or  may  stand  pos- 
sessed, both  real  and  personal,  and 
now  consisting  of  one  note  of  hand 
for  120L,  one  other  note  of  hand  for 
40^,  one  cottage  in  his  own  posses- 
sion, sold  to  1^.  at  his  decease  for 
155L,  two  other  cottages  in  the 
occupations  of  F.  and  WJ*  upon  cer- 
tain trusts,  for  Ids  wife  and  relatioiis. 
A.  afterwards  died  in  the  lifetime  of 
his  fiitther.  Upon  the  death  of  the 
&ther, — held,  that  the  trustees  imder 
A  *s  assignment  were  entitled  to  take 
under  that  instrument  the  moiety  of 
the  &ther*s  personal  estate.  Choyce 
V.  Ottey,  443 

DEVISR 
See  PowEB. 
1.  A  devise  to  trustees  of  certain 
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DEVISR 

copyhold  estate,  and  all  other  the 
real  estate  of  the  testatrix,  and  a  de- 
claration of  the  trusts  of  the  monies 
to  arise  from  the  sale  of  such  copy- 
hold estate,  and  a  general  devise  of 
all  other  her  real  estate  to  three 
persons  as  tenants  in  common: — 
Hddy  not  to  pass  the  legal  estate  of 
the  testatrix  in  certain  copyholds,  of 
which  she  was  merely  trustee.  In 
re  Marley's  Willy  293 

2.  Devise  of  real  estates  upon 
trust  to  pay  the  rents  and  profits 
unto  or  to  the  use  of  R  L.  and  his 
assigns,  for  his  life,  from  and 
after  his  decease,  unto  the  first  and 
other  sons  of  R,  L, ;  and,  in  de- 
fault of  such  issue,  in  trust  for  the 
first  and  other  daughters  of  R,  Z. ; 
and  in  de&ult  of  such  issue,  to  pay 
the  rents  and  profits  as  therein  men- 
tioned; and  an  ultimate  remainder 
over : — Hddy  that  R,  L,  did  not  take 
an  estate  tail  in  the  devised  pre- 
mises, nor  an  estate  for  life,  with 
remainder  to  his  first  and  other  sons 
successively  in  tail,  nor  an  estate  for 
life  with  remainder  to  his  first  son 
in  fee.     Bridger  v.  Ramsey,         320 

3.  The  28th  section  of  the  Wills 
Act,  (7  WilL  4  &  1  Vict  a  26), 
which  enacts,  that,  "  where  any  real 
estate  shaU  be  devised  to  any  per- 
son without  any  words  of  limita- 
tion, such  devise  shall  be  construed 
to  pass  the  fee  simple,  or  other  the 
whole  estate  or  interest  which  the 
testator  had  power  to  dispose  of," 
applies  to  the  devise  of  an  existing 
estate  or  interest,  and  not  to  an  es- 
tate or  interest  which  the  testator, 
by  his  will,  creates  de  novo;  and 
therefore  a  gift  by  will  since  the 
statute,  of  an  annuity  to  ^.,  with^ 
out  words  of  limitation,  but  which 
was  by  the  same  will  charged  upon 
real  estate,  is  not  a  devise  of  a  per- 
petual annuity  or  rent  charge,  and 
is  a  gift  of  an  annuity  for  life  only, 
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as  it  would  have  been   before  the 
statuta     NichoU  v.  Hatokea,        342 

DEVISEE. 

See  Debtob  akb  Oreditob. 
Charge. 
Costs. 

EJiEGIT. 
See  Debtor  and  Creditor,  5. 

ENROLLING  DECREE. 
See  Appendix,  p.  xvL 

ESTATE  TAIL. 
See  Devise,  2. 

EVIDENCE. 

See  Appendix,  pp.  xvii.,  xviii.,  xix., 
XX.,  xlv.,  xlvL,  3dvii.,  xlviiL 
Description. 

EXCEPTIONS. 
See  Appendix,  pp.  xx.,  L 

EXECUTORS. 

See  Administration  Suit. 

1.  By  an  assignment,  by  one  of 
several  executors,  of  a  leasehold  es- 
tate, the  property  of  the  testatrix, 
which  had  been  b^ueathed  to  that 
executor  absolutely  for  his  benefit, 
reciting  that  the  assignor  and  ano* 
ther  executor  had  proved  the  will, 
(but  not  stating  the  &ct  that  a  third 
executor  had  also  subsequently  prov- 
ed), and  reciting  that  the  executors 
had  assented  to  the  bequest  to  the 
assignor,  it  was  witnessed,  that  the 
assignor,  in  his  several  capacities  of 
executor  and  assignee  of  the  testa- 
trix, in  consideration  of  the  siun 
therein  mentioned,  sold  and  assigned 
the  premises  to  the  purchaser.  The 
A  A  H.  W. 


assignor,  in  his  character  c^  execu- 
tor, was,  at  the  time  of  the  assign- 
ment, indebted  to  the  estate  of  the 
testatrix  in  a  sum  greater  than  the 
yalne  of  the  property  assigned.  On 
a  bill  by  the  co-executors,  on  behalf 
of  the  estate  of  the  testatrix,  to  set 
aside  the  assignment,  and  recover 
the  title  deeds,  it  was  held,  that  the 
assignment  by  the  executor  to  the 
purdiaser  was  effectual,  and  that, 
whether  there  had  or  had  not  been 
an  assent  to  the  bequest  by  the 
other  executors,  the  Court  would 
not  disturb  the  sale.     Cole  v.  Miles y 

179 

2.  Whether,  without  any  express 
assent  by  executors  to  a  bequest  of 
a  leasehold  estate,  the  entering  of 
the  legatee  into  possession  and  re- 
ceipt of  the  rents  and  profits,  with 
the  knowledge  of  and  without  any 
objection  from  the  executors,  does 
not  amount  to  an  assent  by  them — 
Qucere,  lb, 

3.  A  testatrix  bequeathed  a  lease- 
hold to  trustees  and  executors,  in 
trust  for  sale,  and  gave  one  of  such 
executors  a  beneficial  interest  for 
his  life  in  one-fourth  part  of  the  es- 
tate. The  latter  executor,  being  at 
the  time  indebted  to  the  estate  of 
the  testatrix,  made  an  assignment 
of  his  beneficial  interest  by  way  of 
mortgage,  to  secure  a  private  debt 
which  he  owed  to  a  creditor,  and 
deposited  the  title  deeds  with  the 
creditor: — ffeld,  on  a  bill  by  his  co- 
executors,  to  recover  the  title  deeds, 
that  the  estate  of  the  testatrix  was 
entitled  to  a  lien  on  the  interest  of 
the  defaulting  executor  in  the  pre- 
mises comprised  in  the  deeds,  in  pri- 
ority to  uie  lien  created  by  his  as- 
signment to  the  mortgagee ;  and  the 
Court  decreed  the  title  deeds  to  be 
delivered  up,  with  a  declaration  that 
they  belonged  to  the  three  trustees. 
Coh  V.  Muddle,  186 


FACTOR 

^00  Principal  and  Agent. 

FAILURE  OF  ISSUK 

1.  Estates  settled  on  the  husband 
for  his  life,  with  remainder  to  his 
sons  snocessively  in  tail,  remainder 
to  the  husband  in  fee,  were  devised 
by  the  husband,  in  earn  he  should  die 
withotU  having  any  iseus  by  his  wife, 
to  his  wife  for  her  life,  remainder  to 
his  brother  for  his  life,  with  remain- 
der in  trust  for  sale,  with  a  direc- 
tion to  pay  4000/L  out  of  the  pro- 
ceeds, rents,  and  profits,  to  the  eldest 
daughter  of  the  brother,  to  be  a 
vested  interest  on  her  attaining 
twenty-one  or  day  of  mairiage : — 
Held,  that,  upon  the  true  construc- 
tion of  the  wiU,  the  ulterior  limita- 
tion depended  on  the  &ilure  of  issue 
at  the  death  of  the  testator,  and  not 
on  the  general  £ulure  of  issue ;  and 
that  the  daughter  was  entitled  to 
the  4000/L  In  the  MaUer  of  Rye't 
SeUlemene,  106 

2.  Where  the  ulterior  limitations 
in  a  will  are  made  to  depend  upon  a 
&ilure  of  issue  of  the  testator,  and 
there  are  found  amongst  the  ulterior 
limitations  provisions  which  could 
not  reasonably  be  meant  to  depend 
upon  a  general  failure  of  issue,  the 
win  is  to  be  construed  as  referring 
to  a  failure  of  issue  at  the  death, 
and  not  to  a  general  &ilure  of  issusL 

Ih. 

3.  The  fixing  of  the  time  of  the 
death  of  living  persons  as  the  period 
of  disposition,  considered  as  incon- 
sistent with  the  notion  that  the  le- 
gacy was  to  take  effect  only  on  gene- 
ral £edlure  of  issue.  lb. 

FEE  SIMPLK 
See  Devise,  2. 

FINR 
See  Lessor  and  Lebseb. 


HUSBAND  AND  WIFE. 


FORBOLOSURR 
<So0  Appemdix,  L,  1L 

FOREIGN  LAW. 
See  MoKTOAGOR  Ain>  Moktoaoeb. 

FORMA  PAXJPERia 
See  Appendix,  p.  liL 

FRAUD. 
See  Debtor  Ain>  Creditob,  6. 

GUARDIAN  AD  LITEM. 
See  Appendix,  pp.  zxiv.,  lii,  IxviL 

GUIANA. 
See  MoBTaAOOR  and  Mortoaoee. 

HALF  BLOOD. 
See  Nephew. 

HETRrAT-LAW. 

See  Charge,  3. 

Debtor  and  Creditor^  15. 

HUSBAND  AND  WIFR 

See  Consideration,  1. 
Construction,  2. 
Copyhold,  3. 
Joint  Tenancy. 

1.  A  married  woman,  whose  hus- 
band did  not  maintain  her,  ?idd  not 
to  be  entitled,  as  against  a  particular 
assignee  of  the  husband,  to  mainten- 
ance out  of  the  income  of  the  real 
and  personal  estate  to  which  she  was 
entitled  in  equity  for  her  life.  Tidd 
T.  Lieter  ;  Baesd  t.  Lister,  140 

2.  Ab  against  purchasers  for  value 
from  the  husband,  of  the  life-interest 
of  the  wife,  equity  will  follow  the 
law,  which  gives  to  the  husband  the 
power  of  dealing  with  the  income  of 
his  wife's  property,  and  will  not  put 
in  force  the  nile  that  he  who  comes 
into  equity  must  do  equity,  whereby 

A  A 


purchasers  would  be  involved  L 
quiries  into  the  relations  beti 
husband  and  wife,  their  property^ 
means  of  maintenance. 

3.  Distinction  between  the  « 
in  which  a  wife  takes  an  absolut 
terest  in  her  property,  and  tho 
which  she  takes  a  life-iaterest  o 
and  between  cases  of  an  assigni 
by  the  husband  of  the  wife's 
perty  to  his  general  aasignee  oi 
bankruptcy  or  insolvency,  and  < 
assignment  to  a  particular  assi 
for  value. 

4.  Monies  coining  to  the  hani 
the  receiver  in  a  cause  in  whicl: 
husband  and  wife  are  parties,  m 
be  considered  as  not  reduced 
possession  by  the  husband; 
where  the  husband  has  created 
cnmbranoes  on  the  property  in  w 
he  became  ioterested  in  right  o 
wife,  and  the  Court  has  ordered 
monies  to  be  applied  in  favour  oi 
incumbrancers,  the  effect  is  to  di 
the  title,  and  reduce  into  possec 
the  monies  which  were  the  sul 
of  the  order. 

5.  Settlement  of  tbe  whole  of 
share  of  a  married  woman  in  tht 
tate  of  an  intestate  upon  the  max 
woman  and  her  children,  with  a 
vision,  that,  if  there  should  be 
children,  and  the  husband  sh 
survive  the  wife,  the  assignees  oi 
husband  should  take  the  fund 
case  being  one  in  which  the  husl 
being  an  uncertificated  bank 
had  married  an  infant,  and  i 
wards  abandoned  her.     Oent  v. 

6.  By  a  marriage  setUemen 
estate  was  conveyed  to  trustee 
on  trust  to  pay  the  rents  and  i 
to  the  intended  wife  during  he 
for  her  separate  use,  but  the  sa 
be  applied  for  the  benefit  of  h 
and  also  for  the  support,  ma 
anoe,  and  education  of  the  ch 
of  the  manriage;  and,  after  tl 
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JOINT  STOCK  COMPANY. 


his  shareB  shewing  tiiat  they  were 
then  nearly  yalueless,  and  the  fhr^ 
ther  fact,  that,  in  the  following 
month,  the  Banking  Company  sus- 
pended its  payments,  afforded  suffi- 
cient primft  fiaicie  evidence  that  the 
board  were  justified  in  not  purchas- 
ing or  permitting  the  transfer  of  the 
shares,  to  induce  the  Court  to  refuse 
to  stay  the  action  for  calls  until  the 
hearing  of  the  cause,  except  upon 
the  terms  of  bringing  the  amount 
into  Court,    Tafi  ▼.  Ha/rriaon,    489 

3.  HMj  also,  that  the  question, 
whether  the  board  were  justified  by 
the  facts  of  the  case  in  refusing 
either  to  permit  the  transfer  of  the 
shares  or  to  purchase  them  for  the 
Company,  was  a  question  to  be  tried 
in  equity.  Ih. 

4.  A  landowner,  being  a  peer  of 
Parliament,  entered  into  an  agree- 
ment with  the  projectors  of  a  rail- 
way, stipulating,  among  other  things, 
that  they  should  take  certain  por- 
tions of  his  land,  and  pay  him  cer- 
tain specified  sums  for  the  same 
and  by  way  of  compensation  for  per- 
manent injury  to  his  mansion  and 
estate;  that  they  should  execute 
certain  works  of  utility  and  orna- 
ment on  his  property,  and  make  and 
maintain  a  station  adjoining  or  near 
to  a  particular  road,  at  which  all 
trains  passing  along  the  railway 
should  stop  for  the  accommodation 
of  passengers,  and  for  the  receiving 
and  unloading  of  goods,  luggage,  car- 
riages, and  horses;  with  a  provision 
that  the  landowner  should  withdraw 
his  opposition  to  the  bill  of  the  pro- 
jectors, and  co-operate  with  them 
and  use  his  best  endeavours  to  pre- 
vent the  bill  of  a  rival  Company 
from  passing  into  a  law ;  but  that, 
if  the  bill  of  the  rivsJ  Company 
should  pass,  then  the  first-mentioned 
Company  should  pay  the  PlaintifiT 
certain  sums  for  the  land  the  rival 
Company  might  take,   and  recover 


from  the  latter  and  pay  to  the 
first-mentioned  Company  the  largest 
amount  of  price  and  compensation 
which  could  be  obtained ;  and  a  pro- 
vision that  either  of  the  parties 
might  determine  the  agreement  by 
notice  to  the  other  if  the  bill  of  the 
first-mentioned  Company  should  not 
pass  within  six  months ;  and  a  fur- 
ther provision,  that,  if  the  two  pro- 
jected Companies  should  be  amalgar 
mated,  the  amalgamated  Company 
should  pay  certain  sums  to  the 
Plaintiff  as  ptirchase  money  and 
compensation;  and  that  the  cove- 
nants and  agreements  concerning 
the  purchase  and  taking  of  land, 
not  making  deviations  without  the 
Plaintiff's  consent,  and  the  making 
and  maintaining  such  station,  and 
all  other  the  covenants  and  agree- 
ments thereinbefore  contained  on 
the  part  of  the  first-mentioned  Com- 
pany, so  &r  as  the  same  should  he 
appHcable,  should  be  performed  by 
the  amalgamated  Companiea  By  an 
Act,  passed  within  six  months,  the 
subscribers  to  the  two  projected 
Companies  were  incorporated  in  one 
body,  and  authorised  to  make  cer- 
tain of  the  projected  lines  of  rail- 
way; and  it  was  enacted,  that  the 
shareholders  of  each  Company  should 
be  entitled  in  certain  rates  or  pro- 
portions to  the  shares  of  the  xmited 
Company.  It  was  held  by  the  House 
of  Lords,  affirming  the  judgment  of 
the  Exchequer  Chamber  (which  re- 
versed that  of  the  Court  of  Exche- 
quer), that,  notwithstanding  the  biU 
of  the  first-mentioned  Company  did 
not  pass,  the  agreement  could  not 
be  determined  by  a  notice  given  by 
the  projectors  who  were  parties  to 
the  agreement,  or  by  the  amalga- 
mated body.  The  amalgamated  Com- 
pany having  then  taken  the  land  re- 
fen^  to  in  the  agreement,  and  pud 
for  it  the  price  thereby  stipulated, 
and    having,    in   a  suit  in  equity 
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brought  against  them  bj  the  land- 
owner, ol^med  the  benefit  of  the 
agreement,  he  filed  his  bill  for  a 
specific  peoformance  of  his  contract 
with  the  projectors  of  the  first-men- 
tioned Company,  and  moved  for  an 
injunction  to  restrain  the  incorpor- 
ated Company  from  permitting  any 
of  their  trains  to  pass  a  certain  sta- 
tion near  the  road  mentioned  in  the 
agreement  without  stopping  thereat 
for  the  accommodation  of  passen- 
gen,  Ac  : — Held,  that  the  union 
and  incorporation  of  the  sharehold- 
ers of  the  two  Companies  in  one 
body,  and  the  consolidation  of  their 
sevend  shares  under  the  Act  of  Par- 
liament, constituted  an  amalgama- 
tion within  the  meaning  of  the  agree- 
ment. The  Earl  of  Lindaey  v.  The 
Great  Narihem  B.  Co.,  664 

5.  That  the  amalgamated  Com- 
pany was  bound  by  the  agreement 
entered  into  with  the  Plaintiff  by 
the  projectors  of  the  first-mentioned 
Company.  lb. 

6.  That  there  wds  no  objection  to 
the  agreement  in  point  of  legality, 
with  reference  to  the  position  of  the 
Plaintiff  as  a  member  of  the  legisla- 
ture; and  that,  especially  after 
the  agreement  had  been  ti^e  sub- 
ject of  consideration  and  construc- 
tion in  the  House  of  Lords  and  in 
the  Court  of  Queen's  Bench,  this 
Court  would  not  refuse  to  enforce  it 
on  any  suggestion  of  iUegality.      lb, 

7.  That  the  Plaintiff  was  there- 
fore entitled  to  the  injunction,  and, 
under  the  circumstances  of  the  case, 
upon  the  interlocutory  application, 
— before  the  hearing  of  the  cause. 

lb. 
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A  woman,  joint  tenant  of  a  rever- 
sionary interest  in  a  legacy  of  2000^. 
stock,  married;  and,  liier  the  mar- 
riage,  the  husband  became  bankrupt, 
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and  then  the  wife  died,  leaving  the 
tenant  for  life  of  the  fund  surviv- 
ing : — Held,  that,  by  the  death  of 
the  wife,  the  other  joint  tenants  of 
the  fund  became  entitled  to  her  in- 
terest therein  by  survivorship ;  that 
that  was  the  elder  title  to  that  of 
the  husband,  which  also  accrued 
after  the  death  of  the  wife;  and 
that,  upon  the  death  of  the  tenant 
for  life,  the  other  joint  tenants,  and 
not  the  assignees  of  the  husband, 
were  entitled  to  what  had  been  the 
wife's  share  of  the  fund.  In  the 
Matter  of  If ewton  Barton,  12 

JUDGMENT  CREDITOR 
See  Debtor  and  Cbeditob,  5,  6. 

JURISDICTION. 

See  Debtor  and  Creditob,  6. 

1.  In  a  suit  to  carry  into  effect  an 
agreement  by  giving  the  Plaintiffs 
relief  in  respect  of  a  breach  of  the 
agreement  by  the  Defendants,  and, 
at  the  same  time,  on  the  ground  of 
such  breach,  to  remove  them  from  an 
office  of  trust  and  confidence  which 
they  held  by  virtue  of  the  agreement^ 
and  to  appoint  other  persons  to  such 
office;  the  Court,  considering  the 
Plaintifis  entitled  on  an  interlocutory 
application  to  the  relief  sought,  re- 
strained the  Defendants,  by  interlo- 
cutory order  in  a  supplemental  suit, 
from  prosecuting  actions  at  law  a- 
gainst  the  Plaintiff  under  the  agree- 
ment to  recover  damages  for  remov- 
ing the  Defendants  from  such  office. 
Brenan  v.  Preston,  325 

2.  In  a  question  on  the  effect  of  a 
contract  in  the  circumstances  of  the 
case,  where  the  Court  had  concurrent 
jurisdiction  with  a  Court  of  law,  and 
had  assumed  such  jurisdiction  by  in- 
terfering to  protect  the  rights  of  the 
parties,  the  Court  restrained  the  par- 
ties to  the  contract  from  bringing 
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actions  at  law  founded  on  the  facts 
with  regard  to  which  the  Court  had 
interfered,  and  in  which  actions  the 
same  question,  of  the  legal  effect  of 
the  agreement,  in  the  circumstances, 
would  necessarily  arise.  76. 

3.  A  case  in  which  the  Court  on 
an  interlocutory  application  appointed 
a  ship's  husband  at  the  suit  of  some 
of  the  pafb  owners  of  a  ship  as  against 
the  others,  who  were,  under  a  con- 
tract, ship  s  husbands  as  well  as  part 
owners.  lb. 


LEGACY. 

See  Construction,  3,  4,  5. 

1.  The  testator  bequeathed  hb 
residuary  estate  to  trustees,  upon  trust 
to  pay  the  interest  thereof,  after  the 
decease  of  a  tenant  for  life,  to  John, 
Robert^  and  Arm,  for  five  years,  and 
at  the  expiration  of  that  term  to  pay 
them  5000^.  a-piece,  and  then  to  pay 
the  interest  of  the  remainder  for  a 
fui-ther  term  of  three  years  to  John, 
Roberty  and  Ann,  in  equal  shares; 
and  at  the  expiration  of  that  time, 
to  pay  the  whole  to  John,  Robert, 
and  Ann,  in  equal  shares.  Soon  after 
the  death  of  the  tenant  for  life,  and 
before  the  expiration  of  the  five  years, 
John  and  Robert  claimed  and  obtained 
from  the  trustees  payment  of  the 
whole  of  their  two-thirds  of  the  resi- 
duary estate  of  the  testator ;  but  it 
was  hdd,  that  the  husband  of  Ann 
was  not  entitled  to  immediate  pay- 
ment of  her  share  of  the  capital,  and 
that  he  was  unable  to  give  an  effec- 
tual release  or  discharge  for  the  same. 
Hwhy  V.  Ha/rley,  325 

2.  The  testator  gave  all  his  house- 
hold furniture,  linen,  wearing  appa- 
rel, books,  plate,  wines,  fixtures, 
statues,  china,  horses,  carriages,  and 
everything  in  his  house,  to  trustees, 
of  whom  his  wife  was  one,  and  directed 
that  all  his  household  property  "as 


>  aforesaid*'  should,  after  his  decease, 
be  sold,  "  with  the  exception  of  such 
articles,  whatever  they  be,  that  my 
dear  wife  may  desire  to  retain  for  her 
own  use ;  which  I  hereby  empower 
her  to  appropriate  to  her  own  use : " 
— Held,  that  this  bequest  did  not  en- 
able the  widow  to  t£^e  the  whole  of 
the  household  property,  but  in^mated 
a  confidence  that  she  would  not  take 
the  whole ;  that  she  was  empowered 
to  make  her  selection  as  well  from 
amongst  the  statues,  pictures,  and  or- 
namental articles  as  from  the  ordinary 
furniture ;  and  that  she  was  entitled 
absolutely  to  the  articles  which  she 
might  select.     Kennedy  v.  Kennedy, 

438 

3.  A  bequest  of  residuary  estate 
to  be  invested  in  Consols,  and  to  be 
held  by  the  executors  in  trust  for  all 
and  every  the  grandchildren  of  the 
testator,  to  be  divided  equally  a- 
mongst  them  at  the  expiration  of 
twenty  years  after  his  decease,  hdd 
to  confer  immediate  vested  and  trans- 
missible, interests  to  the  grandchild- 
ren living  at  the  death  of  the  testator, 
subject  to  be  opened  and  let  in  grand- 
children who  might  be  bom  before 
the  expiration  of  the  twenty  years. 
OppenheimY.  Henry,  441 

4.  Li  a  bequest  of  1000^.  to  certain 
persons  for  life,  and  (after  their  de- 
cease) of  400^.  part  thereof  to  A.  and 
£.,  part  and  part  alike,  viz.  200^  to 
A.  and  200^.  to  B.,  for  the  trouble 
they  might  have  in  the  execution  of 
the  will,  ''  but  in  case  of  either  of 
their  death,"  to  the  survivor;  "and 
in  case  of  both  their  deaths,  to  the 
heirs,  executors,  and  administratorB 
of  such  survivor  200/.  only."  The 
words  "in  case  of  death"  were  held 
to  refer  to  death  in  the  lifetime  of 
the  tenant  for  life  of  the  1000^ 
Green  v.  Barrow,  459 

5.  The  testator  bequeathed  5000iL 
to  his  wife  for  life,  and  after  her  de- 
cease to  his  nephew  absolutely ;  but 
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if  the  nephew  should  die  in  the  life- 
time of  the  wife,  then  he  directed  his 
executors  to  divide  the  same  amongst 
the  children  of  the  nephew ;  and  in 
case  the  nephew  should  die  without 
leaving  lawful  issue,  then  to  pay  the 
same  unto  and  equally  between  his 
two  nieces,  Louisa  and  Georgiana, 
for  their  separate  use ;  and  in  case  one 
or  both  of  the  nieces  should  die  in 
the  lifetime  of  the  wife,  then  to  pay 
and  divide  the  share  of  the  niece  so 
dying  luito  and  equally  between  her 
children  as  tenants  in  common;  and 
the  testator  bequeathed  all  monies  in 
the  public  funds  of  which  he  should 
die  possessed,  upon  trust  for  his  wife 
for  her  life,  and  after  her  death  for 
the  benefit  of  his  nieces,  Louisa  and 
Georgiana,  in  momner  thereinbefore 
directed  ofamd  concerning  the  sum  of 
5000/. ;  and  he  gave  all  the  residue, 
except  monies  in  the  funds,  to  his 
wife  absolutely.  One  of  the  nieces 
died  in  the  lifetime  of  the  wife,  leav- 
ing children  : — Held,  that  the  gift  of 
the  5000/.  to  the  children  of  the  nieces 
could  not  be  regarded  as  a  part  or 
modification  of  the  gift  to  the  mother, 
but  was  in  fact  a  substitutionary  gift 
to  arise  on  a  distinct  event; — that 
the  reference  to  the  bequest  of  the 
5000/.  in  the  residuary  gift  of  the 
monies  in  the  funds,  by  the  words 
"in  manner  hereinbefore  directed," 
might  refer  to  the  manner  of  taking 
as  tenants  in  common,  or  for  their 
separate  use ; — ^that  the  children  of 
the  niece  did  not,  therefore,  by  virtue 
of  the  reference,  take  any  interest  in 
the  residueof  the  monies  in  the  funds ; 
and  that,  as  to  such  monies,  so  far  as 
related  to  the  share  of  the  deceased 
niece,  there  was  an  intestacy.  Lum- 
Uy  V.  Bobbins,  621 

LEGATER 
See  Debtor  and  Cheditor,  17. 
Desgriftiok. 
Male  Line. 


LEGATEE'S  SUIT. 

See  Appendix,  p.  xxiv. 
Costs. 


LESSOB  AND  LESSER 

See  Vendor  and  Purchaser,  1. 

The  Bishop  of  Winchester,  the  les- 
sor of  lands  of  the  see,  demised  for 
lives  and  years : — held  not  to  be  en- 
titled to  any  portion  of  the  purchase 
money,  and  compensation  for  dam- 
age and  severance,  paid  into' Court 
in  respect  of  lands  comprised  in  the 
demise,  and  taken  by  a  Bailway 
Company,  or  to  the  dividends  of 
such  money  when  invested,  on  the 
ground  of  ^e  diminution  of  the  fine 
which  would  be  payable, — until  the 
lease  should  become  renewable.  Ex 
parte  The  Bishop  of  Winchester,  137 


LIEN. 
See  Principal  and  Agent. 

LIFE  INTEBEST. 
See  Husband  and  Wife,  3. 

LUNACY. 

Investment  of  a  fund  belonging 
to  a  lunatic  in  an  annuity  for  his 
life.     In  re  Dodetoorth'e  Trust,       16 


MALE  LINE. 

1.  A  bequest  of  the  interest  of  a 
sum  in  Consols  to  such  of  the  two 
brothers  and  six  sisters  of  the  testa- 
tor as  should  be  living  on  the  day 
each  dividend  became  due;  and, 
after  the  death  of  the  last  survivor 
of  the  brothers  and  sisters,  to  such 
of  their  children,  the  nephews  and 
nieces  of  the  testator,  as  should  bo 
living  when  the  dividends  became 
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due;  and  a  direction  that  the  resi- 
duaiy  estate  should  accumulate  for 
twenty-one  years  after  the  testator^s 
death,  and  then  the  whole  to  the 
testator^s  then  nearest  of  kin  in  the 
male  line  in  preference  to  the  fe- 
male line,  upon  condition  that  the 
inheritor  should  assume  the  testa- 
tor^s  surname  if  not  of  that  name, 
and  bear  his  arms  with  due  differ- 
ences; and,  in  de&ult  thereof,  to 
the  next  in  lawful  succession,  and 
BuccessiTely  to  the  heir  or  successor 
who  should  comply  with  those  con- 
ditions The  testator  died  a  bache- 
lor:— Hdd,  that  the  words,  the 
"then  nearest  of  kin  in  the  male 
line  in  preference  to  the  female 
line,"  should  not  be  read  aa  meaning 
the  nearest  of  kin  being  a  male  or 
males  exclusive  of  females,  unless 
a  distinct  intention  of  excluding  fe- 
males were  otherwise  found  in  the 
will;  and  that  no  such  intention  in 
this  case  appeared,  but,  on  the  con- 
trary, the  use  of  words  not  indica- 
tive of  sex,  and  the  provision  for 
taking  the  surname  of  the  testator, 
rather  indicated  the  absence  of  any 
such  intention.      Boys  v.  Bradley^ 

389 

2.  That  the  words  "  in  the  male 
line  in  preference  to  the  female 
line,'*  should  not  be  read  as  in  a  pa- 
renthesis, so  as  to  give  merely  a  pre- 
ference to  the  male  line,  but  must 
be  understood  as  confining  the  gift 
to  the  mede  line,  and  excluding  the 
female  line.  Ih, 

3.  That  it  was  not  necessary  that 
the  person  to  take  the  residuary  es- 
tate under  the  bequest  should  de- 
rive his  title  continuously  through 
a  line  of  males,  passing  by  all  fe- 
males; and  that  the  expression  ''in 
the  male  line,**  was  not  equivalent  to 
the  expression  ''  in  a  line  of  males.** 

Ih. 

4.  That  the  time  of  ascertaining 
the  course  of  descent  designated  by 


the  words  of  the  bequest  was  at  the 
death  of  the  testator;  and  that  the 
bequest  did  not  contem|date  a  de- 
scent from  the  brothers  of  the  testa- 
tor in  preference  to  a  descent  from 
his  sisters;  but  that  it  oontemplated 
a  descent  from  his  fisUiher,  and  not  a 
descent  from  his  mother;  and  that 
the  limitation  to  the  nearest  of  kin 
in  the  male  line  in  preference  to 
the  female  line  should  be  construed 
as  a  gift  to  the  nearest  of  kin  ex 
parte  patem&.  lb, 

6.  That  a  sister  of  the  testator, 
who  alone  of  his  sisters  and  biothen 
survived  the  twenty-one  years,  was 
the  nearest  of  kin  withm  the  de- 
scription^  and  entitled  to  the  resi- 
duary estate;  and  this,  notwith- 
standing the  same  sister  was  also 
entitled  to  the  interest  of  the  sum 
of  Consols  set  apart  for  the  brothers, 
sisters,  nephews,  and  nieces.         /& 

MARSHALLING. 

See  Debtor  akd  Oreditob,  16. 

One  party  having  a  charge  on 
freehold  and  copyhold  estate,  and 
another  party  on  the  freehold  estate 
only,  it  was  held  that  the  latter  was 
entitled  to  require  that  the  former 
should  be  satisfied  out  of  the  copy- 
hold estate,  so  far  as  it  woidd  extend. 
Tidd  V.  Lister,  Basml  v.  Litter,   157 


MERGER 

Where  the  tenant  in  fee  or  in  tail 
of  an  estate  becomes  entitled  to  a 
charge  upon  the  same  estate,  the 
gencural  rule  is,  that  the  charge 
merges,  unless  it  be  kept  alive  by  the 
party  entitled  to  it ;  and  where  the 
merger  of  the  charge  would  have  let 
in  other  charges  in  priority,  thereby 
rendering  it  the  interest  of  the  owner 
of  the  estate  to  keep  alive  his  charge, 
the  Court  presumed  that  such  was 
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his  intention,  notwithstanding  the 
absence  of  any  other  indication  of 
such  intention.     Griee  v.  Shaw,     76 

MORTGAGOR  AND  MORT- 
GAGER 

S^e  Appendix,  p.  xL 
No  right  in  land  situated  in  the 
colony  of  British  Guiana  is  acquired 
except  by  a  transport  or  conveyance 
in  Court  in  the  form  of  a  judicial 
actj  and,  therefore,  an  assignment 
executed  in  this  country  of  the  bene- 
fit of  a  contract  for  the  purchase  of 
land  in  the  colony^  as  a  security  for 
monies  lent  to  the  purchaser,  to  en- 
able him  to  complete  the  purchase, 
confers  no  right,  estate,  interest,  lien, 
or  charge  upon  such  lajid ;  and  such 
land,  whether  it  be  or  be  not  actually 
conveyed  to  the  purchaser  in  the 
form  required  by  the  law  of  the  co- 
lony, by  the  payment  of  the  pur- 
chase-money becomes  subject  to  the 
claims  of  the  creditors  of  the  pur- 
chaser generally,  without  the  neces- 
sity of  such  creditor  first  proceeding 
to  judgment  and  execution;  and  a 
transport  or  conveyance  cannot,  with- 
out notice,  be  made  to  any  party 
other  than  the  purchaser,  thereby 
affording  an  opportunity  for  the  ge- 
neral creditors  of  the  purchaser  to 
interpose.     WcUerhouse  v.  Stansfidd, 

254 
MOTION. 
See  Appendix,  p.  xxiv. 

MOTION  FOR  DECREE. 

See  Appendix,  pp.  xxiv.,  liv.,  Iv. 


MULTIFARIOUSNESS. 

See  Appendix,  p.  IvL 

NEPHEW. 

The   description  of  nephews  and 
nieces  includes  the  child  of  a  brother 


or  sister  of  the  half  blood.     Oriews 
V.  Eawley,  63 

NEXT  OF  KIN. 
See  Male  Line. 

OTECK 
iSIm  Nephew. 

NE  EXEAT  REGNO. 
See  Appendix,  p.  iL 

NOTICE  OF  DECREE. 

See  Appendix,  p.  xxviL 

PARTIAL  EXECUTION  OP  A 

TRUST. 

See  Appendix,  p.  xxiL 

PARTIES. 
See  Appendix,  pp.  xxix.,  IviiL 

PARTNERSHIP. 
See  Railway  Compakt,  4. 

1.  A  tradesman  bequeathed  his 
residuary  estate,  including  his  stock 
in  trade,  to  trustees,  with  a  direc- 
tion to  convert  into  money  all  such 
parts  as  should  not  consist  of  lease- 
holds or  money  in  the  funds;  and 
to  invest  the  same  and  pay  the  an- 
nual income  to  Sarah  lus  wife;  and 
after  her  decease,  to  Alary,  lus  wife*8 
sister;  and  after  the  decease  of  the 
survivor  of  Sarah  and  Mary,  he 
gave  his  residuary  estate  to  another 
person  absolutely.  After  the  date 
of  the  will  Mart/  married,  and  her 
husband  and  the  testator  entered 
into  partnership,  under  articles, 
which  contained  a  proviso,  that  if 
the  testator  should  die  during  the 
partnership,  leaving  a  widow  surviv- 
ing, such  widow  might,  if  she  should 
thmk  fit,  continue  to  cany  on  the 
partnership  business  with  the  surviv- 
ing partner,  and  should  be  entitled  to 
the  testator^s  share  in  the  profits  and 
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exoees  of  capital;  and  if  the  testator 
should  leave  no  widow,  or  his  widow 
should  not  desire  to  enter  into  the 
business,  or  if  the  other  partner 
should  die  during  the  partnership, 
the  surviving  partner  to  take  upon 
himself  the  partnership  business  and 
property,  accounting  and  paying  for 
the  same  as  therein  directed.  The 
testator  died,  leaving  his  widow, 
who,  under  this  provision,  claimed 
his  interest  in  the  partnership: — 
Heldy  that  the  provision  in  the  arti- 
cles took  the  testator's  share  of  the 
business  wholly  out  of  the  provisions 
of  the  will,  and  that  the  widow  be- 
came entitled  under  the  partnership 
articles  to  such  share.     Page  v.  Cox, 

163 

2.  A  trust  may  well  be  created 
in  the  absence  of  any  expression  im- 
porting confidence;  and  the  obliga- 
tion on  the  surviving  partner  created 
by  the  partnership  articles,  with  re- 
ference to  the  legal  interest  in  the 
partnership,  did  not  in  substance 
differ  from  a  trust,  and  therefore 
the  articles  of  partnership  created  a 
trust  in  favour  of  the  wife,  to  arise 
on  the  death  of  the  testator  leaving 
a  widow  surviving,  which  would  at- 
tach on  the  property  as  it  should 
then  exist.  Ih. 

3.  A.  and  B,,  who  were  partners 
in  the  business  of  sharebrokers,  and 
also  bought  and  sold  shares  on  their 
own  account,  dissolved  their  part- 
nership, and  after  the  dissolution  A, 
deposited  with  the  bankers  of  the 
firm  shares  which  the  firm  had  con- 
tracted to  buy  but  had  not  paid  for, 
and  obtained  advances  to  pay  for 
such  shares  upon  the  security  created 
by  the  deposit,  and  signed  an  autho- 
rity to  the  bankers,  in  the  name  of 
the  firm,  to  sell  the  shares,  if  the 
monies  advanced  were  not  repaid  in 
a  certain  time.  In  a  suit  brought 
by  B,  against  A,  and  the  bankers, 
repudiating  the  authority  of  -4.  to 
make  the   deposit,   obtain   the   ad- 


vances, or  authorise  the  sale: — Htldj 
that,  under  the  circumstances,  A. 
had  power,  notwithstanding  the  dis- 
solution, to  raise  money  for  the  pur- 
pose of  completing  the  purchase  of 
the  shares  by  means  of  the  deposit, 
and  to  give  the  bankers  authority 
to  sell  the  shares  in  de&ult  of  repay- 
ment ButchaH  V.  Dresser,  453 
4.  Articles  of  partner^p  pro- 
vided, that  it  should  be  lawful  for  the 
holders  of  two-thirds  or  more  of  the 
partnership  shares  for  the  time  be- 
ing to  expel  any  partner,  by  giving 
him  notice  thereof  under  their  hands 
in  the  form  thereby  prescribed;  and 
that  immediately  after  giving  such 
notice  a  notice  of  the  dissolution  as 
to  the  expelled  partner  should  be 
signed  by  the  partners  and  publish- 
ed, with  power  to  any  other  of  the 
expelling  partners  to  sign  the  name 
of  the  expelled  partner;  and  it  was 
provided,  that,  if  a  partner  became 
bankrupt,  insolvent,  or  was  expelled, 
his  interest  should  cease,  as  to  profit 
and  loss,  as  if  he  had  died  on  the 
day  of  such  bankruptcy,  insolvency, 
or  expulsion;  and  ^at  the  amount 
of  his  share  should  be  ascertained 
and  payment  secured  by  the  same 
arrangement  as  would  have  been 
applicable  in  case  of  his  decease; 
and  it  was  also  provided,  that  the 
shares  of  retired,  deceased,  bankrupt, 
insolvent,  or  expelled  partners  should 
be  disposed  of  in  such  way,  either 
to  or  between  some  or  all  of  the 
continuing  partners,  or  by  the  ad- 
mission of  a  new  partner  or  part- 
ners, as  the  holders  of  a  majority  of 
shares  should  determine.  The  arti- 
cles provided,  that,  in  the  case  of 
making  certain  arrangements,  there 
should  previously  be  a  meeting  of 
the  partners  in  committee,  but  did 
not  express  that  any  such  meeting 
should  be  necessary  previous  to  the 
exercise  of  the  power  to  expeL  The 
article  also  provided  for  the  adjust^ 
ment  of  the  partner's  accounts  within 
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sixty  days  after  the  30th  of  June  ia 
each  year,  when  an  inventory  of  all 
the  stock,  debts,  <bc.,  should  be  made, 
with  proper  allowances,  so  as  to  asr- 
certain  the  partnership  property, 
profit  and  loss,  and  the  shares  of  the 
respective  paj-tners,  which  shares 
were  to  be  carried  to  their  respec- 
tive accounts ;  and  it  was  provided, 
that  the  share  of  any  partner  who 
might  wish  to  retire,  if  his  retire- 
ment were  consented  to  by  the  ma- 
jority of  the  others,  was  to  be  taken 
by  the  continuing  partners  at  the 
amount  at  which  the  same  stood  at 
the  time  for  making  the  yearly  rest 
or  settlement  next  preceding;  and 
that  the  surviving  partners  were 
also  to  take  the  shiures  of  a  deceased 
partner  at  the  amount  at  which  the 
same  stood  at  such  next  preceding 
yearly  rest  or  settlement: — Hddj 
that  the  power  of  expulsion  of  a 
partner  might  be  exercised  by  two- 
thirds  of  the  partners  without  any 
previous  meeting  of  the  partners  in 
committee  upon  the  question,  and 
without  any  cause  being  assigned  for 
such  expulsion;  but  that  the  power 
must  be  exercised  with  good  faith, 
and  not  against  the  truth  and  hon- 
our of  the  contract.  Bliaset  y,  Danidy 

493 

5.  That  such  a  power  must  be 
understood  to  exists  not  for  the  bene- 
fit of  any  particular  parties  holding 
two-thirds  or  more  of  the  shares, 
but  for  the  benefit  of  the  whole  so- 
ciety or  partnership.  lb, 

6.  That  it  could  not  be  exercised 
merely  to  enable  the  continuing  part- 
nei's  to  appropriate  to  themselves 
the  share  of  the  expelled  partner  at 
a  fixed  value  less  than  the  true  valua 

lb. 

7.  That  the  power  was  not  pro- 
perly exercised  at  the  exclusive  in- 
stance of  one  partner,  and  in  conse- 
quence of  his  representation  to  the 
other  partners,   made  without  the 


knowledge  and  behind  the  back  of 
the  partner  who  was  to  be  expelled, 
and  without  giving  to  such  partner 
the  opportunity  of  stating  his  case, 
and  of  removing  any  misunderstand- 
ing on  the  part  of  lus  co-partners. 

PAYMENT  INTO  COURT. 
See  Appendix,  pp.  xxx.,  Ixiii. 

PAYMENT  OUT  OF  COURT. 
See  Appendix,  pp.  xxx.,  Ixiv. 

PEDIGREE. 
See  Nephew. 

PEER  OF  PARLIAMENT. 
See  Joint  Stock  Company,  6. 

PERSONAL  REPRESENTA- 
TIVE. 

See  Charge,  2. 

PETITION. 
See  Appendix,  pp.  Ixv.,  Ixvi. 

PLEADING. 

See  Administration  Suit. 
Appendix,  p.  Ivi 

1.  A  bill  by  a  legatee,  claiming 
under  the  will  of  another  legatee, 
who  took  under  the  will  of  the  ori- 
ginal testator,  bringing  forward  va- 
rious claims  against  the  representa- 
tives of  the  original  testator,  and 
the  representatives  of  the  first  and 
second  legatee,  may  be  multifarious, 
although  all  the  claims  are  in  some 
manner  derived  fix)m,  or  connected 
with,  the  estate  of  the  original  testa- 
tor.    Cowman  v.  Haariaony         234 

2.  The  Court  will  not  refuse  relief 
to  a  Plaintiff  merely  on  the  ground 
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that  he  has  superadded  to  the  cir- 
cumstances of  the  case  which  would 
entitle  him  to  relief,  allegations  of 
fraud  which  are  not  established. 
Eapei/  y.  Laksy  260 

POWER 

1.  Bequest  of  the  testator^s  proper- 
ty to  his  wife  to  bring  up  and  educate 
his  children,  and,  when  thej  should 
come  of  age,  to  settle  on  them  what 
she  should  deem  prudent,  reserving 
to  herself  a  sufficient  maintenance; 
and,  at  her  death,  the  property  re- 
maining to  be  equally  divided 
amongst  his  children ;  with  a  gift  to 
trustees  for  the  children,  in  case  of 
the  marriage  of  his  widow : — ffetd, 
that  the  widow  took  a  life-interest 
in  the  property,  with  a  power  to 
settle  or  appoint  the  same  on  or  to 
the  children  of  the  testator,  but  not 
on  or  to  his  grandchildren ;  and  that 
the  children  took  vested  interests  in 
the  property  at  the  testator's  death, 
liable  to  be  divested  by  such  ap- 
pointment.   KennerUy  v.  KennerUy, 

160 

2.  A  devise  of  real  and  personal 
estate  to  trustees,  with  a  direction 
for  sale  with  all  convenient  speed 
and  within  five  years,  and  to  apply 
the  proceeds  in  payment  of  debts 
and  legacies,  and  invest  the  residue 
upon  trusts  for  the  widow  and  chil- 
dren of  the  testator : — Hdd  to  em- 
power the  trustees  to  sell  after  the 
five  years  had  elapsed.  Pecurce  v. 
Gan-dner^  287 

PRECATORY  GIFT. 

See  Absolute  Iitterest. 

PRINCIPAL  AND  AGENT. 

1.  Under  an  agreement  between 
a  shipper  of  goods  and  a  £BM^r, 
through  whom  the  goods  were  sold 
in  a  foreign  country,  the  fiictor  gave 


his  acceptances  to  the  shipper  for  a 
proportionate  part  of  the  value  of 
the  goods,  for  the  payment  of  whidJi 
acceptances,  if  not  satisfied  by  the 
proceeds  of  the  goods,  the  shipper 
was  to  provide : — HM,  that,  on  his 
£edlure  to  do  so,  and  on  the  paymoit 
of  the  acceptances  by  the  fibctor,  the 
shipper  of  the  goods  became  debtor 
in  account  to  the  &ctor  for  the 
amount  paid  by  the  latter;  and  that 
the  remedy  of  the  fiictor  was  not 
merely  in  damages.  Orakam  v. 
Ackroyd,  192 

2.  Where  a  fiictor  makes  advances, 
he  hss  a  personal  remedy  against  the 
principal  as  well  as  a  lien  on  the 
fund;  and  this  is  the  same  whether 
the  hctoT  has  or  has  not  adel  credere 
commission,  except  that^  when  the 
factor,  having  a  del  credere  commis- 
sion, has  sold  the  goods,  he  cannot 
sue  the  principal  for  advances  whidi 
are  covered  by  the  price  of  the  goods, 
that  price  being  warranted  to  the 
principal  by  the  guarantee  arising 
out  of  the  commission.  Ih. 

PRINCIPAL  AND  SURETY. 

The  contract  of  suretyship  entitles 
the  surety  to  require  that  his  posi" 
tion  shall  not  be  altered  by  any  ar- 
rangement between  the  creditor  and 
the  principal  debtor,  from  that  in 
which  he  stood  at  the  time  of  the 
contract;  and  it,  therefore,  entitles 
him  absolutely  to  the  benefit  of  all 
the  securities  for  the  debt  which  the 
creditor  held  at  the  time  of  the  con- 
tract ;  it  also  entitles  the  surety,  at 
any  time,  to  require  that  the  creditor 
shall  enforce  against  the  principal 
debtor  not  only  all  his  remedies,  and 
all  the  securities  for  the  debt  which 
he  has  at  the  time  of  the  contract^ 
but  also  any  securities  for  the  debt 
which  the  creditor  may  have  ac- 
quired subsequently  to  the  contract^ 
and  which  he  holds  at  the  time  that 
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the  Borefy  requireB  him  to  prooeecL 
And  as  a  peraon  x^c^jing  off  a  debt 
for  which  he  is  liable,  is  entitled,  in 
eqnity,  to  stand  in  the  place  of  the 
croditor,  and  to  have  the  benefit  of 
the  securities  held  bj  the  creditor 
for  such  debt;  so  the  surety,  on  pay- 
ing off  the  debt  of  the  princip«d 
debtor,  is  entitled  to  require  from 
the  creditor  the  benefit,  not  only  of 
the  securities  for  the  debt  which  the 
creditor  had  at  the  time  of  the  con- 
tract of  sure^rship,  but  also  of  all 
the  securities  which  he  holds  at  the 
time  he  is  paid  off  But  there  is  no 
implied  duty  in  the  contract  of 
suretyship,  which  requires  the  cre- 
ditor to  retain,  for  the  benefit  of  the 
surety,  securities  for  the  debt  which 
he  might  subsequently  receive  from 
the  principal  debtor,  and  which, 
whilst  the  creditor  holds  them,  the 
surety  does  not  call  upon  him  to 
enforce.  And  a  creditor,  who,  after 
the  contract  of  suretyship,  haying 
taken  a  further  security  from  the 
principal  debtor,  subsequently  parts 
with  that  security,  does  not  thereby, 
either  whoUy  or  pro  tanto,  release 
the    surety.      Newton  ▼.   ChorUon^ 
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PROCEEDINGS  IN  CHAM- 
BERS. 

See  Appendix,  p.  LltL 


PRO  CONFESSO. 
See  Appkndix,  p.  IviL 


PRODUCTION  OF  DOCU- 
MENTS. 

See  Appendix,  p.  xxxL 


PURCHASE-DEED. 
See  Appendix,  p.  Ixx. 


RAILWAY  COMPANY. 

See  Tolls. 

1.  The  object  of  the  87th  section 
of  theRailwaysClauses  Consolidation 
Act,  (8  Vict  a  20),  is  to  enable  one 
Railway  Company  to  contract  for 
the  passing  of  their  trains  to  the 
limits  of  the  railway  of  another 
Company,  with  the  incidents  which 
ordinarily  attach  to  such  power  of 
passing,  includiug  that  of  stopping  at 
the  stations  on  the  line,  and  carry- 
ing passengers  and  goods  to  and  from 
such  stations.  But  it  does  not  en- 
able one  Railway  Company,  under 
colour  of  passing  over  the  line  of 
another  Company,  to  carry  the  whole 
of  the  traffic  of  the  other  railway 
over  which  they  may  agree  to  pass. 
Simpson  v.  Denieony  51 

2.  An  agreement  by  one  Railway 
Company  for  the  payment  to  an- 
other of  such  an  amount  as  will, 
after  answering  all  expenses  and  lia- 
bilities, furnish  a  certain  dividend  on 
the  paid-up  capital  of  such  other 
Company,  is  not  an  agreement  for 
the  payment  of  a  toU  within  the 
meaning  of  the  87th  section  of  the 
Railways  Clauses  Consolidation  Act. 

lb. 

3.  It  is  not  lawful  to  apply  the 
funds  of  a  Company  in  an  applica- 
tion to  Parliament  for  powers  to  ex- 
tend the  business  of  the  Company 
beyond  the  objects  for  which  it  was 
constituted;  and  the  Court  will  in- 
terfere, by  injunction,  at  the  suit  of 
a  shareholder,  to  restrain  any  such 
application.  Ih. 

4.  The  same  principles  which  re- 
gulate the  rights  of  parties  in  ordi- 
nary partneri^ps,  are  applicable  in 
determining  the  duties  of  the  ma- 
naging bodies  in  Joint-stock  Compa- 
nies as  between  them  and  members 
of  such  Companies.  Ih. 

5.  The  Court  will  enforce  by  in- 
junction the  proviedon  of  the  115th 
section  of  the  Railways  Clauses  Con- 
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solidation  Act  (8  &  9  Vict  c.  20), 
that  no  engine  or  other  description 
of  moving  power  shall  be  brought  or 
used  upon  a  railway,  unless  the  same 
shall  have  been  approved  by  the  Rail- 
way Company  as  therein  mentioned, 
notwithstanding  the  practice  of  Rail- 
way Companies  has  been  to  rely  on 
each  other  with  respect  to  the  fitness 
of  their  respective  engines,  and  not 
to  enforce  the  provision  of  the  Act; 
and  notwithstanding  also,  that,  to 
enforce  such  right  of  inspection, 
would  occasion  great  inconvenience 
to  the  public  traffic,  and  although  it 
may  appear  that  the  provision  is 
sought  to  be  enforced,  not  from  any 
apprehension  of  the  use  of  improper 
engines,  but  for  the  purpose  of  im- 
peding the  traffic  over  their  line  of  a 
competing  Company.  The  Midkmd 
Railtpay  Company  v.  The  Awhergale^ 
NoUingham^  and  Boston  amd  Eastern 
Junction  Railway  Compcmy^        359 

6.  Although  the  expression  ''  the 
railway**  is,  by  the  interpretation 
clause  of  the  Railways  Clauses  Con- 
solidation Act  (s.  3),  defined  to  mean 
"  the  railway  and  the  works  by  the 
special  Act  authorised  to  be  con- 
structed,** and  these  have  been  con- 
strued to  include  a  station,  yet  it  is 
very  doubtful  whether  the  power  re- 
served to  the  public  by  the  Railways 
Clauses  Consolidation  Act  (s.  92), 
to  use  'Hhe  railway**  with  engines 
and  carriages,  upon  payment  of  tolls 
which  are  calculated  at  a  certain  rate 
per  mile,  includes  the  power  of  using 
also  the  stations  of  the  Company. 

Ih. 

7.  An  interpretation  clause  in  an 
Act  of  Parliament  should  be  under- 
stood to  define  the  meaning  of  the 
word  thereby  interpreted  in  cases  as 
to  which  there  is  nothing  else  in  the 
Act  opposed  to  or  inconsistent  with 
that  interpretation.  Ih. 

8.  The  Court  refused  to  restrain 
one  Railway  Company  from  using  the 


station  of  another,  under  an  agree- 
ment, which  was  made  between  the 
two  Companies,  before  a  connection 
had  been  established  between  the 
Company  using  the  station  and  a 
third  Company,  which  brought  such 
third  Company  into  competition  with 
the  Company  to  whom  the  station 
belonged — ^it  not  being  clear  that 
the  right  of  the  Defendants  to  use 
the  station  was  not  intended  to  be 
given  by  their  special  Act  —  the 
agreement  being  open  to  the  con- 
struction that  the  extent  and  terms 
of  the  station  accommodation  were 
frt)m  time  to  time  to  form  the  sub- 
ject of  reference  to  arbitration,  and 
there  being  no  award  specifying  the 
time  at  which  it  should  determine ; 
the  rival  or  competing  Company 
having  also  been  in  existence  at  the 
time  the  agreement  was  made,  and 
the  Plaintifis  being  therefore  at  that 
time  aware  of  the  possibility  of  the 
competition  afterwards  arising ;  and, 
supposing  the  question  to  be  doubt- 
ful, the  balance  of  convenience  pre- 
ponderating against  granting  the  in- 
junction. Ih, 

RECEIVER 

See  Appendix,  p.  IxxL 


REDUCTION    INTO   POSSESS- 
ION. 

See  Husband  and  Wife,  4. 


REFERENTIAL  GIFT. 
See  Leoact,  5. 

RELEASES  TO  USES. 
See  Vendor  and  Purchaser,  2. 

RENT  CHARGE. 
See  Devise,  3. 
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RESIDUARY  LEGATEES. 
See  Debtor  and  Creditob,  17. 

REVERSIONARY  INTEREST. 

See  JOINT-TBNANCY. 


REVIVOR  AND  SUPPLE- 
MENT. 

See  Appendix,  p.  xxxL 


REVOCATION. 
See  Debtor  and  CREDiTOBy  1,  3,  4. 

SALR 

See  Appendix,  pp.  viL,  Ixxiv. 

SCHEMK 

See  Appendix,  pp.  xxxi,  Ixxiv. 

SECRET  TRUST. 

See  Trustee  and  Cestui  que 
Trust,  1. 

SEPARATION. 
See  Husband  and  Wipe,  6. 

SERVICR 
See  Appendix,  xxxL,  Ixxv. 

SHIP. 
^00  Jurisdiction,  3. 

SHORT  CAUSK 
See  Appendix,  p.  Ixxv. 

SPECIFEC  LEGACY. 
See  Conversion,  3. 
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SPECIFIC  PERFORMANCE. 

See  Appendix,  p.  Ivi 
Costs. 

L  On  a  vendor's  bill  for  specific 
perfonnanoe,  the  opinion  of  the 
Covirt  vna  much  in  fitvoor  of  the 
title,  the  question  on  which  turned 
on  the  construction  of  a  particular 
will :  but  the  Court,  being  unable  to 
found  that  opinion  upon  any  general 
rule  of  law,  or  upon  reasoning  so 
conclusive  as  to  satisfy  the  Court 
that  other  competent  per8<»is  might 
not  entertain  a  different  opinion,  or 
that  the  purchaser  taking  the  title 
might  not  be  exposed  to  substantial 
and  not  merely  idle  litigation,  re- 
fused to  decree  a  specific  perform* 
anoe.     Pyrke  v.  Wtuidifngha^   *     1 

2.  A  doubtful  title,  which  a  pur- 
chaser will  not  be  compelled  to  ac- 
cept, is  not  only  a  title  upon  which 
the  Court  entertains  doubts,  but  in- 
cludes also  a  title  which,  although 
the  Court  has  a  favourable  opinion 
of  it,  yet  may  reasonably  and  fidrly 
be  questioned  in  the  opinion  of  other 
competent  persons;  for  the  Court 
has  no  means  of  binding  the  ques* 
tion  as  against  adverse  claimants,  or 
of  indemnifying  the  purchaser,  if  its 
own  opinion  in  fitvour  of  the  title 
should  turn  out  not  to  be  well 
founded.  Ih, 

3.  If  the  doubts  as  to  a  title  arise 
upon  a  question  connected  with  the 
general  law,  the  Court  is  to  judge 
whether  the  general  law  on  the  point 
is  or  is  not  settled ;  and  if  it  be  not, 
or  if  the  doubts  as  to  the  title  may 
be  affected  by  extrinsic  circum- 
stances, which  neither  the  purchaser 
nor  the  Court  can  satis&ctorily  in- 
vestigate, specific  performance  will 
be  refused  Ih. 

4.  The  rule  rests  upon  the  prin- 
ciple that  every  purchaser  is  entitled 
to  require  a  marketable  title.        Ih, 

5.  It  is  the  duty  of  the  Court, 
B  H.  w. 
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STATUTES. 


on  questions  of  title  depending  on 
the  possibility  of  future  rights  aris- 
ing, to  consider  the  course  which 
would  be  taken  if  the  rights  had 
actually  arisen,  and  were  in  course 
of  litigation.  lb. 

6.  A  marketable  title  is  a  title 
which,  at  all  times,  and  under  all 
circumstances,  may  be  forced  upon 
an  unwilling  purchaser.  Pyrke  v. 
Waddingham,  8 

7.  The  Court  refused  to  enforce 
specific  performance  of  an  agree- 
ment for  a  mere  tenancy  from  year 
to  year.    GlayUm  v.  lUingtoorihy  451 

8.  The  decision  in  the  case  of  Ed- 
wards y.  The  Gramd  Junction  Rati- 
way  Compamy  did  not  proceed  on 
the  principle  that  the  incorporated 
Company  was  bound  by  the  contract 
of  a  party  acting  as  an  agent  for 
them  prior  to  their  corporate  exist- 
ence, but  on  the  principle  that  the 
Court  would  not  allow  them  to  exer- 
cise powers  acquired  by  means  of 
such  contract  without  carrying  it 
into  full  effect  *,  and,  in  the  absence 
of  any  adoption  of  the  contract  of 
such  a  party  by  the  incorporated 
Company,  or  of  any  attempt  to  exer^ 
dse  the  powers  thereby  acquired,  or 
of  any  part  performance,  the  Court 
might  re^se  to  enforce  specific  per- 
formance of  such  a  contract  against 
the  incorporated  Company;  but  if 
they  adopt  or  avail  themselves  of 
the  contract,  or  exercise  the  powers 
acquired  by  its  means,  the  Court 
will,  in  that  case,  not  only  nega- 
tively but  positively,  interpose  and 
compel  the  performance  by  them  of 
every  portion  of  the  contntct.  The 
Eao'l  ofLmdsey  v.  The  Great  NortK- 
em  R.  Co.y  679 

9.  A  Railway  Company,  having 
contracted  with  a  party,  who,  under 
a  contract  made  some  years  pre- 
viously, was  a  purchaser  of  land 
which  the  Company  required  for  the 
Railway,  but  who  had  not  paid  his 


purchase-money,  and  appeared  for 
some  time  to  have  abandoned  the 
possession  of  the  land,  filed  ihehr  bill 
for  specific  performance  against  both 
the  vendor  and  purchaser: — Held, 
that,  as  the  purchaser  was  not,  after 
the  lapse  of  time  and  under  the  cir- 
cumstances, entitled  in  equity  to  a 
decree  for  the  specific  performance 
of  the  contract -against  the  vendor, 
the  bill  must  be  dismissed  as  against 
him,  with  costs;  and  as  against  the 
purchaser,  witJiout  costs.  South 
Eastern  R  Co.  v.  KnoU,  122 

10.  The  rights  of  parties  to  agree- 
ments to  enforce  a  specific  perform- 
ance in  equity  are  not  co-extensive ; 
for  their  resi)ective  rights  depend 
upon  their  conduct,  and  the  conduct 
of  one  may  give  him  the  right  to 
apply  to  the  Court,  while  the  con- 
duct of  the  other  may  debar  him 
from  that  right  76. 

STATION. 
See  Railway  Compakt,  6. 

STATUTES. 

27  Eliz.  c.  4. 
See  Consideration,  5. 

9  Geo.  2,  c.  36. 
See  Charity,  1,  2,  3. 

39  <fe  40  Geo.  3,  c.  98— Thellussok 
Act. 

See  ACCXTMULATIOK. 

1.  Whether  by  the  statute  it  is 
not  meant  to  protect  accumulations 
for  portions  to  be  paid  out  of  the 
fund  so  accumulated,  and  not  out  of 
the  whole  fund, — quasre.  Burt  v. 
Sturt,  424 

2.  The  exception  as  to  portions 
docs  not  apply  exclusively  to  por- 
tions created  by  antecedent  instru- 


STATUTES. 

menta.     Viseouni  Barringian  v.  Lid- 
deU,  431 

3.  The  oonyeyances,  settJeroents, 
and  devises,  and  the  particular  in- 
terests of  the  parents  of  children 
taking  portions  to  which  the  statute 
refers.     S.  C.  432 

4.  The  antecedent  referred  to  by 
the  word  "  such"  conveyance,  &a,  in 
the  2nd  section  of  the  Thellusson 
Act     S.  C.  434 

5.  A  provision  for  payment  of 
the  debts  of  "  other  person  or  per- 
sons **  held  not  to  refer  to  the  debts 
of  any  person  or  persons,  but  only 
of  the  person  or  persons  directing 
the  accumulation  to  be  made.        lb. 

6.  The  parent  must  take  an  in- 
terest in  the  real  or  personal  estate 
the  income  of  which  is  directed  to 
be  accumulated,  to  bring  the  case 
within  the  exception.    S,  C.         435 

Sir  Samuel  Bomilly's  Act 
See  Appendix,  pp.  xxxviL,  xxxviiL 

9  Geo.  4,.c.  14;  3  &  4Will.  4,  c.  27 
—(Statutes  of  Liiutations). 

See  Debtob  and  Creditor,  8,  10, 
12,  14,  16. 

6  <k  6  Will.  4,  c.  76 — (Municipal 

Corporation  Acjt). 

See  Appendix,  p.  iii. 

7  Will.  4  <fe  1  Vict.  c.  26 — Statute 

OF  Wills. 

See  Devise,  3. 

The  provisions  in  the  Wills  Act 
against  the  lapse  of  legacies  given  to 
children,  renders  it  necessary  for  a 
testator,  intending  that  a  legacy  to 
one  child  shall  go  over  to  another  in 
the  event  of  the  death  of  the  fiiisit 
legatee,  to  exprosss  that  meaning  by 
his  will     In  re  Mares  Trust,      178 
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1&2  Vict,  c  110,  s.  13. 
See  Debtor  and  Creditor. 

8  Vict.  c.  20,  ss.  3,  87,  92,  115— 
(Kailways  Clauses  Consolida- 
tion Act). 

See  Railway  Company,  1,  3. 

14  &  15  Vict.  c.  99,  s.  14. 

See  Appendix,  p.  ^iy- 
Evidence. 

15  &  16  Vict.  c.  86. 
See  Appendix,  pp.  xiL,  xiii.,   xiv., 

XX.,  l»Yii 

STEWARD. 
See  Copyhold. 

SUBSTITUTIONAL  GIFT, 
See  Legacy,  5. 

SURETY. 
See  Principal  and  Sitrety. 

SURVIVORSHIP. 

See  Construction,  4. 
Joint  Tenancy, 

TAXATION. 
See  Appendix,  p.  Ixxv. 

TENANT     FOR      LIFE     AND 
REMAINDERMAN. 

1.  Estates  were  settled  to  the  use 
of  trustees  upon  such  trusts  as  A.  and 
JB,  shoidd  jointly  appoint,  and,  sub- 
ject thereto,  to  the  use  of  A.  for  life, 
with  remainder  to  B.  for  life,  re- 
mainder to  the  first  and  other  sons 
of  B,  in  tail,  with  a  power  in  tlie 
trustees,  with  the  consent  of  A.  or 
the  first  ])ei-8on  entitled  to  an  estate 
of  freehold  in  the  premises,  to  agree 
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TOLLS. 


with  any  Railway  &c  Company  for 
the  purchase-money  and  compensa- 
tion in  respect  of  any  portion  of  the 
estate,  and  that  their  receipt  should 
be  a  sujfficient  discharge ;  and  to  re- 
ceive the  monies  to  the  same  uses  as 
the  settled  estates.  A  Railway  Com- 
pany gave  notice  of  taking  a  portion 
of  the  lands  under  their  powers,  and 
a  negotiation  took  place  as  to  the 
price :  the  Company,  requiring  im- 
mediate possession,  deposited  8000^ 
in  a  bank  as  security  for  and  until 
payment  of  the  sum  which  should  be 
awarded  or  agreed  upon.  The  Com- 
pany subsequently  gave  a  further 
notice  to  take  another  portion  of  the 
same  estates;  and  a  sum  of  money 
was  paid  by  the  Company  to  A.  and 
B,  upon  their  joint  receipt,  in  which 
it  was  expressed  to  be  paid  on  ac- 
count of  the  compensation  money  to 
be  ultimately  fixed,  and  to  be  paid 
by  the  Company  in  respect  of  the 
said  estates.  Before  the  amount  of 
the  price  and  compensation  was  fixed, 
A.  died  On  a  bill  by  B.  as  executor 
of  A.  against  the  trustees  and  the 
Company,  to  enforce  the  sale  as  upon 
a  binding  contract,  and  obtain  pay- 
ment of  the  purchase-money  {B. 
waiving  any  claim  thereto  in  his  own 
right),  the  Court  hM  that  there  was 
no  contract  for  the  sale  of  the  lands 
to  the  Company,  binding  by  its  own 
fproe  on  the  donee  of  the  power,  and 
that  the  remainderman  could  not  be 
affected  by  the  conduct  of  the  donee 
of  the  power ;  and  that,  inasmuch  as 
there  was  not,  during  iiie  life  of  A., 
any  contract  for  the  sale  of  such 
lands  binding  on  A,  and  B.,  indepen- 
dently of  the  possession  by  the  Com- 
pany, there  was,  therefore,  no  con- 
tract which  could  be  enforced  against 
the  remainderman.  Morgan  v.  MU- 
9nan,  279 

2.  A  testator  bequeathed  so  much 
of  his  personal  estate  as  when  in- 
vested in  stock  would  produce  l2oL 


a  year,  to  trustees,  upon  trust  to  pay 
the  dividends  of  such  stock  to  il.  for 
Ufe,  with  a  direction  that  the  capital 
stock  should,  at  AJ*s  death,  &11  into 
the  residue  of  his  (the  testator^s)  es- 
tate ;  and  a  provision,  thaty  if  the 
stock  should,  before  the  trusts  were 
fully  performed,  be  paid  off  or  re- 
duced, by  which  any  loss  or  defi- 
ciency might  arise,  the  persons  re- 
spectively interested  therein  should 
bear  and  sustain  such  loss  or  defi- 
ciency out  of  their  respective  inter- 
ests, upon  their  becoming  entitled 
thereto.  The  dividends  on  the  stock 
were  reduced  during  the  life  of  A. 
— ffdd,  that  A.  was  not  entitled  to 
have  the  reduced  dividends  made  up 
to  125/.  a  year  by  a  sale  of  a  portion 
of  the  capital  of  the  stock.  Bague 
V.  DumerguSj  462 

TENANT  IN  FEE. 
See  Merger. 


TENANT  IN  TAIL 
See  Meroeb. 

TITLE 

See  Specific  Performance,  1,  2,  3, 
4,  5,  6. 

TITLE  DEEDS. 

See  Executor,^  3. 

Vendor  and  Purchaser,  2. 

TOLLS. 

See  Railway  Company,  2. 

Tolls,  within  the  meaning  of  the 
Railways  Clauses  Consolidation  Act, 
should  be  fixed  with  reference  to  the 
number  of  carriages  of  one  Railway 
Company  which  pass  over  the  line 
of  another  Railway  Company,  under 
the  terms  of  the  agreement  between 
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the   two  Railway  Companies — iSlsm- 
bU,     Simpmm  y.  Dwmn^  60 

TRANSFER  OF  SHARES. 
See  Joint  Stock  CompanTi  2. 

TRUSTEE  AND  CESTUI  QUE 
TRUST. 

See  Appendix,  p.  xxiL 
Chabity,  2,  5. 
Debtor  and  CBEDrroB,  3. 
Devise,  1. 
Partnership,  2. 
Power. 

Referential  Gift. 
Vendor  and  Purchaser. 

1.  A  deyise  and  bequest  of  the 
testator's  residuary  estate  to  two 
persons,  with  an  oral  intimation 
given  by  the  testator  to  one  (if  not 
both)  of  the  devisees,  that  he  had 
confidence  in  them,  and  was  satisfied 
they  would  carry  out  his  intentions, 
which  they  well  knew,  and  an  assent 
by  one  of  the  devisees  to  this  inti- 
timation : — Hdd  to  be  an  undertak- 
ing by  the  devisee  that  he  would 
carry  out  the  intention,  and  to  be 
therefore  a  gift  upon  a  secret  trust. 
And  it  appearing  that  the  trust  was 
for  the  foundation  of  a  Socialist 
school,  and  either  charitable  or  ille- 
gal, the  Court  declared  it  void  as  to 
the  real  estate,  mortgages,  and  chatr 
tela  real,  and  directed  an  inquiry 
into  the  nature  of  the  trust  contem- 
plated.    Russell  V.  JdcksoUy        204 

2.  Where  it  appeared  that  the 
gift  was  made  upon  the  assent  and 
consequent  undertaking  of  one  only 
of  the  devisees  in  trust  to  perform 
the  illegal  or  void  trust,  the  other 
devisee  could  not  take  the  estate 
beneficially.  Ih. 

3.  In  such  a  case,  if  the  extent  of 
the  property  intended  by  the  testa- 
tor to  be  subjected  to  the  secret 
trust  be  uncertain,  it  lies  with  the 
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2.  An  agreement  on  the  sale  of 
an  estate,  that  the  title  deeds  should 
be  delivered  to  the  purchaser  on  the 
completion  of  the  contract,  but,  as 
the  deeds  related  also  to  other  pro- 
perty belonging  to  the  vendors,  the 
purchasers  eJiould  enter  into,  or  pro- 
cure to  be  entered  into,  one  or  more 
proper  and  sufficient  covenant  or  co- 
venants with   the  vendors  for  the 
production  and  delivery  of  copies  of 
such  deeds.      The  purchasers  were 
trustees,  and  entered  into  the  con- 
ti*act  in  pursuance  of  the  directions 
in  the  will  of  their  testator,  for  the 
investment  of  his  personal  estate  in 
the  purchase  of  lands,  to  be  settled 
to  certain  uses  creating  estates  for 
life,  with  remainder  over  in  strict 
settlement.     The  estate  was  convey- 
ed by  the  vendors  to  the  purchasers 
to  the  usee  declared  by  the  will  of 
their  testator : — Held,  that  the  agree- 
ment to  enter  into  a  proper  and  suf- 
ficieut  coveuant  for  the  production 
of  the  deeds,  did  not  mean  that  the 
vendors  should  be  entitled  to  a  cove- 
nant which  would  secure  to  them 
their  production   at  all  times  and 
under  all  circumstances;  that  the 
word  *  sufficient '  was  connected  with 
the  word  'proper;'  that  the  extent 
and  sufficiency  of  the  covenant  must 
in  a  great  degree   depend  on  the 
mode  in  which  the  conveyance  was 
taken  ;  that  releasees  to  uses  do  not 
stand  in  a  worse  position  than  trus- 
tees, who,  according  to  the  ordinary 
rule  of  the  Court,  are  required  to 
covenant  for  their  own  acts  only : 
and  that  the  Court  would  not  com- 
pel the  purchasers,  who  were  only 
releasees  to  uses, — especially   after 
the  uses  were  executed  by  the  sta- 
tute,— to  enter  into  such  covenants. 
Onalaw  v.  Lord  Ltmdesbarotigh,     67 


WITNESS. 

3.  A  Railway  Company  contract- 
ed with  the  owner  of  lands  to  pay 
interest  for  the  purchase-money,  and 
compensation  to  be  awarded  for  so 
much  of  the  lands  as  should  be  taken 
for  the  Railway;  and  it  was  agreed 
that  the  money  should  be  deposited 
in  a  certain  hank  until  the  comple- 
tion of  the  purchase,  and  that  t^e 
interest  should  be  paid  to  the  owner 
up  to  and  inclusive  of  the  day  on 
which  the  purchase  should  be  com- 
pleted : — EM,  that  the  reasonable 
construction  of  this  agreement  wiks 
that  it  referred  to  the  completion  of 
the  purchase  by  the  purchaser;  that, 
on  the  part  of  the  purchaser,  the 
purchase  was  completed  by  the  pay- 
ment of  the  purchase-money  into 
Court;  and  that  it  did  not  neces- 
sarily refer  to  the  complete  convey- 
ance of  the  estate,  and  the  final  set- 
tlement of  the  purchase.  Zeuns  ▼. 
Tlie  South  Wales  Haihoay  Company, 

113 

VESTED  INTEREST. 
^ee  Legacy,  3. 

VOID  TRUST. 

See  Charity,  2. 

TuusTEE  &  Cestui  que  Trust,  2. 

WILL. 

See  Appendix,  p.  xxxii. 
Construction,  1,  3. 
Partnership,  L 
Power. 


WITNESS. 
See  Appendix,  pp.  xxxii.,  IxxvL 


\ 


3  bios  ObS  711  b73 


iflW."    >  ■^'    I" 


